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PREFACE  TO  SECOND  EDITION. 


In  the  revision  of  this  work  I  have  not  undertaken  to  ohange 
the  text  or  the  forms  of  Mr.  Bishop.  The  method  is  peculiarly 
his  own,  and  designed  by  him  to  ronnd  out  and  complete  his 
series  of  works  on  criminal  law.  It  would  be  hazardous  for 
any  one  else  to  undertake  any  substantial  changes  therein. 
His  thoroughness  leaves  little  to  be  done  by  one  merely  revis- 
ing the  work. 

The  most  that  I  have  been  able  to  do  is  to  bring  the  anno- 
tations down  to  date.  I  have  ventured  upon  the  addition  of 
«  Forms  of  Bills  of  Exceptions,"  by  reason  of  a  criticism  of  the 
work  for  their  omission  from  the  first  edition.  The  work  re- 
mains essentially  that  of  Mr.  Bishop,  and  as  such  is  again  given 
to  the  Bench  and  Bar,  who  have  already  stamped  with  approval 
the  many  works  of  this  ripe  and  learned  author. 

WINSLOW  EVANS. 


PREFACE  TO  FIRST  EDITION. 


This  Yolnme  completes  my  Criminal-law  Series.  The  great 
undertaking  was  entered  npon  thirty-two  years  ago,  and  it  has 
been  consuming  ever  since  the  larger  part  of  an  active  life  of 
nnintermpted  law  writing.  It  consists  of  the  personal  exam- 
ination by  one  mind  of  all  the  sources  of  the  American  criminal 
law,  including  all  the  English,  Irish,  American  and  leading 
Scotch  and  colonial  reported  cases, —  of  reducing  the  appar- 
ently and  in  some  respects  actually  discordant  mass  to  a  sys- 
tem,—  of  eliminating  from  the  system,  not  by  slurrings  over  or 
denials,  but  by  bringing  to  view  and  explaining,  such  ill-formed 
doctrines  and  absurdities  as  the  courts  can  be  readily  induced 
to  cast  off, —  and  presenting  the  whole  in  language  as  compact, 
and  with  as  few  repetitions,  as  perspicuity  and  an  exact  pre- 
cision would  permit,  and  otherwise  in  manner  deemed  best 
adapted  to  practical,  every-day  use.  The  finished  Series  is  in 
six  volumes ;  namely, "  Criminal  Law,*'  two  volumes ;  Criminal 
Evidence,  Criminal  Pleading,  and  Criminal  Practice,  combined 
under  the  name  of  "  Criminal  Procedure,"  two  volumes ;  '*  Stat- 
utory Crimes,"  one  volume ;  and  the  present  work,  one  volume, 
ending  with  a  '^  General  Index  "  to  the  whole.^  Further  and 
ample  explanations  of  the  nature  of  the  work  and  the  manner 
of  its  execution  are  given  in  three  Introductions  published  in 
the  last  editions  of  "  Criminal  Law,"  "  Criminal  Procedure " 
and  "  Marriage  and  Divorce  "  respectively. 

This  volume  consists  of  full  and  ample  ^^  directions  "  for  the 
various  steps  in  every  sort  of  criminal  cause  within  the  range 

1  In  another  view,  this  series  con-  every-day  use  and  necessity  that  no 

sists  of  only  five  volomea    "Statu-  practitioner  who  cares  for  any  of  my 

tory  Crimes  "  comprehends  the  work  law  writings  will  be  without  it  The 

separately  published  under  the  title  price  of  "  Statutory  Crimes  **  is  but 

of  "  Commentaries  on  the  Written  little  more  than  of  this  work,  so  that 

Laws    and    their    Interpretation,"  it  need  not  be  reckoned  in  the  cost 

meant  for  civil  practice,  and  of  such  of  my  Criminal-law  Serie& 
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of  the  reported  cases,  whether  on  the  commoiL  law  or  on  a 
statute,  and  whether  on  behalf  of  the  State  or  of  the  defend- 
anty  with  the  needf oi  **  forms,"  and  references  to  the  other 
precedents  in  the  books.  The  indictments  are  given  in  the 
alphabetical  order  of  the  offenses,  and  the  citations  of  the 
American  precedents  in  the  alphabetical  order  of  the  states. 
For  the  rest  of  the  matter,  arranged  in  chapters  preceding  and 
following  those  containing  the  indictments,  the  alphabetical 
order  did  not  seem  practical  or  best 

Whether  this  closing  instalment  of  the  series  shonld  be  con- 
densed, as  it  is,  to  one  yolame,  or  with  less  labor  be  made  to 
occupy  more  expansively  two  or  three,  and  so  bring  to  me 
more  money  and  to  the  profession  less  profit,  was  a  question 
settled  by  a  sacrifice  which  I  should  be  glad  to  know  will  be 
appreciated  in  my  life-time;  but,  if  this  cannot  be,  I  rest  con- 
tent in  the  certainty  of  the  verdict  of  the  future.  All  my 
friends,  all  the  lawyers,  whom  I  consulted,  said  it  was  impos- 
sible to  do  otherwise  than  put  the  work  into  not  less  than  two 
volumes  or  spoil  it.  If,  now  it  is  finished,  gentlemen  will  do 
me  the  favor  to  look  into  it  and  see  how  in  fact  it  is,  they  shall 
receive  my  hearty  thanks*  They  wiU  discover  that,  excluding 
what  by  universal  consent  is  of  no  practical  value,  this  one 
volume  contains  more  matter  in  quantity,  not  speaking  of  the 
quality,  than  all  the  other  books  of  forms  and  precedents  in 
the  criminal  law,  English  and  American,  old  and  new,  in  how- 
ever many  volumes,  combined.  I  repeat,  that  this  is  what  one 
who  *^  looks  "  will  ^*  see.''  I  ask  no  reader  to  accept  this  state- 
ment except  as  the  result  of  his  personal  examination.  Let  me 
suggest  for  observation  the  following: 

First.  Our  books  of  precedents  are  full  of  verbosity,  by  all 
opinions  useless,  not  retained  in  the  forms  in  this  volume.  Few 
persons  are  prepared  to  accept  the  whole  truth  on  this  point, 
as  to  which  it  can  be  affirmed  only  that  those  who  *^  look  " 
will  •*  see." » 

1 1  present  an  illustration  which,  I  ^That  D.  8.,  late^  eta,  on,  eta,  at, 

sabmityisnot  an  extreme  instance,  eta,and  within  the  jurisdiction  of  this 

but  simply  a  fair  average.    The  in-  oourt,  did  lay  a  wager  and  bet  with 

diotment    in   Sherban   u   Com.,   8  acertainJ.  Gl,  and  that  the  said  D.S. 

Watts,  212,  as  in  substance  copied  did  then  and  there  lay  a  wager  and 

for  use  into  a  current  book  of  prece-  bet  of  fifty  dollars  with  the  said  J.  C. 

dents,  is,^  that  a  certain  J.  B.  would  be  elected 


FSEFACB  TO   FIBST   SDITION.  VU 

Secondly.  Oar  books  of  precedents  are,  without  exception, 
largely  made  ap  of  useless  repetitions ;  a  thing  which  need  be 
said  but  once  being  repeated,  and  again  repeated,  and  thence 
continually  dozens  and  even  hundreds  of  times.  By  which 
means  great  numbers  of  pages  are  consumed  with  what  might 
more  clearly  appear,  and  in  a  way  more  convenient  for  use,  on 
a  single  half  page.  One  illustration  is  where  verbose  counts 
are  multiplied,  varying  only  in  such  few  words  as  in  the  pres- 
ent work  are  introduced,  between  brackets,  into  the  dingle 
form  given.  Another  illustration  consists  in  constant  repeti- 
tions of  such  ridiculous  surplusage  as  ^^  not  having  the  fear  of 
Gk>d  before  his  eyes,  but  being  moved  and  seduced  by  the  in- 
stigation of  the  devil,"  ^  with  force  and  arms,"  '^  to  the  great 
damage  of  the  said,"  etc.,  'Uo  the  great  displeasure  of  Al- 
mighty Ood,"  and  immense  quantities  of  other  stuff  of  this 
sort.  Other  illustrations  will  occur  to  any  one  who  compares 
our  books  of  precedents  in  common  use  with  the  following 
pages. 

Thirdly.  Our  books  of  precedents  are  almost  destitute  of 
references  to  places  in  the  other  books  where  precedents  may 
be  found.  The  free  insertion  of  such  references  here  has  given 
the  reader  practical  access  to  nearly  five  thousand  precedents 
neither  printed  nor  cited  in  all  the  other  books  of  precedents 
combined. 

I  would  not^  with  this  specification,  intercept  the  reader's 
further  looking  and  seeing.  There  is  more  discoverable;  and 
my  wish  is  to  stimulate  him,  not  only  to  examine  what  is  thus 

govelmor  of  the  oommonwelklth  of  lay  a  wager  and  bet  of  fifty  dollars 

FeniiflylTania  at  an  eleotion  to  be  with  one  X,  that  a  oertain  M.,  who 

held  in  said  commonwealth  under  was  then,  and  there  a   candidate 

the  constitution  and  laws  of  said  nominated  for  the  public  office  of 

commonwealth,  on,  eta,  the  said  J.  B.  governor  of  this  states  would,  at  an 

then  and  there  being  a  candidate  election  to  be  held  under  the  consti- 

nominated  for  public  office,  to  wit,  tution  and  laws  of  this  state,  on,  eta, 

for  the  office  of  governor  of  said  be  elected  governor  thereof;  against 

commonwealth;  contrary,  eta,  and  the  peace»  eta" 

against,  eta"  [Conclude  (u  in  Book  I,  This  sort  of  condensation,  if  there 

ch.  X]  were  no  other,  would  almost,  per- 

The  same  form,  omitting  nothing  haps   quite,  reduce  a   two-volume 

which  any  pleader  would  deem  im«  book  to  one  voluma    fiut  I  have  in- 

portant,  is,  as  given  post,  §  898,  but  troduced  other  condensations  also^ 

litt'o  over  half  as  long;  namely. —  vastly  more  effective^ 

"  That  A.,  etc,  on,  eta,  at,  eta,  did 
b 
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indicated,  bat,  uninflaenced  by  suggestions  from  me,  to  pursue 
for  himself  the  investigation  to  the  end. 

By  the  means  thus  pointed  out,  this  volume  is  made  harmo- 
nious with  the  other  volumes  of  the  series.  They,  too,  are 
condensed  beyond  what  is  common  in  books  on  the  criminal 
law.  If  they  seem  to  occupy  large  space,  it  is  because  of  the 
great  dimensions  to  which  our  criminal  law  has  grown.  Con- 
tinually, in  writing  those  volumes,  I  had  to  struggle  with  the 
immensity  of  the  material,  and  even  to  reject  more  or  less  of 
what  presented  strong  claims  to  a  place  on  the  written  page. 
But  it  has  been  otherwise  in  preparing  this  volume.  Without 
any  absolute  restriction  as  to  its  number  of  pages,  and  without 
making  it  greatly  larger  than  the  average,  I  found  room  in  it 
for  all  my  material,  omitting  not  even  a  word  deemed  impor- 
tant, and  compressing  nothing  to  its  detriment  True,  the 
reader  will  sometimes  wish  to  look  into  books  cited,  but  this 
is  an  incident  of  every  text-book. 

Though  not  approving  of  verbose  indictments,  I  have  still 
furnished  to  the  lovers  of  verbosity  the  amplest  facilities  for 
spinning  the  humdrum  thread  through  as  long  a  series  of  use- 
less allegations,  repetitions  and  counts  as  their  hearts  may  de- 
sire. The  stuff  is  all  given,  in  approved  form,  and  with  the 
amplest  directions  for  its  use.  It  is  even  my  claim  that  for 
this  sort  of  service  the  book  is  a  great  improvement  on  its  more 
wordy  predecessors ;  for,  with  it,  the  pleader  will  feel  a  larger 
freedom  than  with  them  in  roaming  over  these  marvelous  old 
grounds.  To  illustrate,  the  "  devil "  clause  appears  here,  in  its 
proper  place,  in  various  precedents  copied  in  exact  words  from 
books  in  common  use.  The  pleader  can  thus  know  its  terms 
and  position,  and  as  easily  transfer  it  into  every  indictment  he 
draws  as  though  it  were  repeated  in  every  one  of  these  forms. 
And  he  will  feel  more  liberty  in  making  amplifications  upon 
it;  resulting,  let  us  hope,  in  new  and  useful  views  concerning 
Satanic  influences,  and  something  valuable  aided  to  '^science." 
So  the  art  of  multiplying  counts  uselessly  is  here  explained, 
and  all  the  help  which  can  be  of  practical  service  for  doing  it 
is  furnished. 

For  more  of  the  plan  of  the  book,  not  necessary  to  be  here 
repeated,  the  reader  is  referred  to  the  first  chapter,  and  to  the 
first  sub-title  of  the  second. 


k 
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Nearly  all  the  forms  for  the  indictment,  whether  on  the  com- 
mon law  or  on  a  statute,  are  given  in  terms  to  satisfy  the  com- 
mon-law requirements  as  unmodified  by  statutes.  In  the  few 
instances  where  mere  statutory  forms  are  inserted,  the  fact 
that  they  are  such,  and  that  they  are  not  good  at  the  common 
law,  is  distinctly  stated.  Those  of  ancient  origin  are  con- 
structed by  eliminating  from  the  approved  precedents  the  al- 
legations which  the  courts  have  adjudged  to  be  useless;  and, 
where  there  is  doubt  of  the  necessity  of  an  allegation,  or  other- 
wise it  is  in  reason  useful,  it  is  retained.  The  rejected  allega- 
tions are  presented  once  in  their  several  proper  connections 
under  each  offense;  and  their  uselessness,  and  the  authorities 
showing  it,  are  pointed  out.  Since,  in  the  states  where  statu- 
tory forms  are  provided,  the  pleader  has  his  choice  between 
them  and  those  of  the  common  law,  the  forms  here  given  are 
severally  good  in  every  state  in  the  Union,  and  in  the  United 
States  courts,  except  in  the  few  instances  where  the  contrary 
is  specified.  And  as  the  common  law  is  widely  abused  for  its 
alleged  unreasonable  requirements  regarding  the  indictment, 
and  because  I  have  a  profound  sympathy  for  the  wronged,  I 
take  pleasure  and  pride  in  pointing  to  the  forms  in  the  follow- 
ing pages,  and  demanding  a  comparison  of  them  with  the 
statutory  ones  in  "  the  most  favored  state"  of  the  Union.  Even 
in  mere  brevity,  they  are,  as  a  whole,  scarcely  inferior;  in  rea- 
son, they  are  not  objectionable  for  length;  and,  as  furnishing 
precise  pointings-out  of  the  offense  charged,  they  are  surpassed 
by  none  ever  enacted  or  devised.  To  this  there  are  simply  a 
very  few  partial  exceptions. 

Nor  is  this  conclusion  modified  by  what  is  mentioned  in  the 
text,  of  the  remissness  of  some  of  the  courts  in  not  excluding 
from  their  records  disgraceful  verbosity  and  needlessly  multi- 
plied and  complicated  counts.^  Lax  judicial  habits  constitute 
no  part  of  the  law. 

The  purpose  of  the  directions  interspersed  with  the  forms  is 
obvious,  requiring  no  explanation. 

The  concluding  "  General  Index,"  opening  to  one  view  the 
contents  of  the  entire  series,  will  save  the  active  practitioner 
a  great  deal  of  time.  It  was  not  deemed  necessary  to  consume 
space  with  a  separate  index  to  the  present  volume,  except  to 
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the  forms.    And  all  in  search  of  forms  should  consult  that 
index,  not  the  general  one  to  the  series. 

In  other  connections  I  have  mentioned,  though  with  less 
particularity  than  desirable,  that  great  impediment  to  the  im- 
provement of  our  legal  literature, —  piracy,  and  the  counte- 
nance given  it  by  the  profession.  I  include  herein,  not  only 
technical  piracy,  but  all  appropriations  by  legal  writers  of  the 
labors  of  others  without  the  aoknovvledgmont  which  honesty 
demands.  The  evil  has  been  creeping  on  us  for  ages,  in  later 
years  its  progress  has  been  enormous,  and  it  has  now  become 
so  gigantic  that  it  would  seem  impossible  for  reform  to  be 
longer  postponed.  The  course  of  reform  in  nearly  all  things 
is  uniform,  and  it  is  as  well  known  as  the  path  of  the  sun.  An 
evil  grows  until  earth  can  endure  it  no  longer.  Then  from 
some  person  or  body  of  persons  comes  the  protest;  those  who 
profit  from  the  evil  quietly  put  their  hands  over  the  mouths  of 
the  people,  and  their  fingers  in  the  ears  of  those  who  ought  to 
hear,  and  for  themselves  assume  the  appearance  of  ignorance 
alike  of  the  protest  and  the  evil.  The  protest  becomes  louder 
and  louder,  the  very  rocks  send  it  through  all  the  air,  and  the 
policy  of  silence  is  of  necessity  reversed.  Those  from  whom 
the  protest  came  are  vilified,  the  entire  vocabulary  of  oppro- 
brious epithets  is  emptied  upon  them,  falsehood  blackens  them, 
and  they  are  even  denied  a  place  in  decent  society.  But  the 
morning  nevertheless  arrives,  what  was  dark  is  illumined,  and 
the  day  travels  onward  to  its  noon. 

In  the  present  instance,  reform  ought  to  be  possible  by  other 
means.  Those  who  profit  by  piracy  in  legal  literature  are  com- 
paratively few,  and  those  who  are  injured  by  it  are  not  only 
numerous,  but  they  constitute  a  considerable  part  of  the  more 
educated  and  enlightened  public.  If  the  literature  of  the  law 
kept  step  with  the  mechanic  arts  in  improvement,  the  practice 
would  be  a  very  different  thing  from  what  it  is  now.  And  if 
the  same  protection  were  given  it  by  copyright  laws  and  a 
public  sentiment  sustaining  them  which  improvements  in  me- 
chanic arts  receive  from  patent  laws  and  their  sustaining  pub- 
lic sentiment,  the  improvements  in  the  one  would  equal  those 
in  the  other.  In  the  preface  to  the  seventh  edition  of  "  Crim- 
inal Law  "  I  briefly  pointed  out  the  steps  by  which  the  prac- 
ticing lawyers  can,  if  they  will,  with  little  trouble  and  expense, 
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correct  the  evil  and  bring  the  day  to  our  legal  literature.  An 
author  cannot  do  it;  the  work  does  not  belong  to  me.  It  is 
not  the  proper  function  of  any  legal  writer,  it  is  for  the  prac* 
ticing  part  of  the  profession.  If  they  will  not  take  up  the 
work,  mine  must  be  to  give  such  warning  as  will  prevent  others 
from  throwing  away  their  lives  in  feeding  pirates.  A  good 
may  thus  be  accomplished  indirectly;  for  even  the  pirates  know 
that,  if  honest  authorship  ceases,  their  vocation  is  gone. 

The  present  spectacle  is  amazing.    Our  practicing  lawyers 
and  judges  constitute  a  body  of  men  not  surpassed  in  good 
qualities  by  any  other  in  the  community.    If,  as  may  happen, 
a  lawyer  sunk  in  the  depths  of  wickedness  utters  a  falsehood 
with  every  wag  of  his  tongue,  if  be  steals  the  books  from  the 
shelves  of  his  neighbors  and  claims  them  as  his  own,  if  at  night 
he  prowls  about  with  the  pads  of  the  burglar  on  his  feet  and 
in  the  day  loads  his  sideboard  and  table  with  plate  for  which 
he  never  paid,  he  will  sigh  in  vain  for  any  recognition  among 
his  professional  brethren  except  what  the  state's  attorney  will 
give  him.    But  let  the  same  man,  with  the  same  purpose,  fear- 
ful of  prison  bars,  turn  aside  into  legal  authorship, —  let  him 
write  his  lies  in  a  law  book, —  let  him  steal,  not  printed  paper, 
sheepskin  and  plate,  but,  what  is  infinitely  more  valuable  and 
in  a  just  view  more  to  be  protected,  the  illumined  jewels  and 
star-gems  which  were  shed  with  the  brain-sweat  and  brain- 
blood  of  honest  authorship, —  let  him  put,  I  repeat,  this  stolen 
matter  into  a  law  book,  mingled,  or  not,  with  original  gangrene 
from  his  own  brain,  saying  at  every  sentence,  not  in  words, 
but  by  the  more  effective  lie  which  is  implied  in  the  withhold- 
ing of  due  acknowledgment,  ^^  This  is  mine,"  thus  making  every 
page  bristle  with  thefts  and  with  falsehoods,  then  will  all  the 
learned  judges,  from  the  robed  pomp  of  the  highest  judicial 
tribunal  of  the  nation  down  through  the  unadorned  benches 
of  the  state  tribunals,  listen  and  bow  with  profoundest  defer- 
ence to  what  is  quoted  from  "  the  learned  author,"  decide  cases 
by  it,  and  honor  it  by  writing  or  citing  it  in  their  opinions. 
Professors  of  law  will  recommend  it  to  pupils,  alike  for  the 
building  up  of  their  understandings,  and  the  destruction  qf 
tMr  morals.    And  the  legal  reviews  will  stand  as  guards  ahout 
the  thief  to  see  that  no  hound  pursues  him.    Is  there  nothing 
here  for  reform?    Will  tbo^  eminent  and  honored  men  who 
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thus  incoDsiderately  reach  out  their  hands  to  sustain  the  mean- 
est of  villains  continue  their  encouragement  forever  ?  Will 
they  even  join  the  hunt  against  those  who  plead  for  reform  ? 
Until  they  take  this  further  step,  I  shall  refuse  to  believe  that 
they  will  take  it.  Excellent  men  often  do  thoughtlessly,  or 
through  neglect  to  inform  themselves  of  the  facts,  what  on 
due  enlightenment  and  reflection  they  would  abhor. 

As  a  consequence  of  this  abuse,  we  hear  constant  complaints 
of  the  quality  of  our  legal  literature.  Yet  the  cause  is  obvious, 
and  so  is  the  remedy.  When  the  ocean  is  black  with  pirate- 
craft,  no  one  wonders  that  commerce  languishes.  And  if  we 
could  imagine  a  state  of  things  in  which,  in  addition  to  this, 
all  the  people,  including  the  public  press,  bestowed  equal  praise, 
equal  rewards  in  money,  and  equal  protection  from  the  prison 
and  the  gallows,  upon  the  mariner  who,  three  days  after  leav- 
ing port,  returned  with  a  cargo  taken  at  the  cannon's  mouth, 
and  him  who,  after  a  three  years'  voyage,  brought  back  a  like 
cargo  for  which  he  had  honestly  paid,  it  would  not  require  an 
appeal  to  science  to  ascertain  why  there  were  so  few  merchant 
ships  upon  the  ocean,  and  the  few  bore  so  little  of  value.  The 
monstrosity  of  a  human  skull  filled  with  brains  both  strong 
enough  to  do  fit  work  in  legal  authorship  and  weak  enough  to 
expend  their  energies  in  feeding  pirates,  thus  doing  alike  to 
their  owner  and  the  public  a  hundred-fold  more  harm  than 
good, —  sacrificing  a  life,  not  like  our  great  exemplar  to  save 
the  world,  but  like  Satan  in  his  fall  to  damn  it, —  is  not  abun- 
dant even  in  the  dime  museums. 

In  view  of  the  condition  of  things  just  mentioned,  and  in  view 
of  the  further  fact  that  books  occupying  the  sphere  of  this  vol- 
ume seems  hitherto  to  have  been  the  special  delight  of  the 
pirates, —  in  view,  in  short,  of  the  strong  probability  that  the 
contents  of  this  volume,  which  only  very  great  labor  could  pro- 
duce, would  be  pillaged  and  swallowed, —  it  was  but  after  a 
long  struggle  between  inclination  and  duty,  and  with  deep  re- 
grets, that,  to  satisfy  the  just  expectations  of  the  professional 
public,  I  resolved  to  add  this  venture  to  the  not  unsuccessful 
ones  which  have  gone  before.  If  it  is  His  will,  without  whose 
leave  not  even  a  pirate's  sail  was  ever  filled,  that  this  frail  bark 
shall  pass  through  these  seas  unharmed  to  the  haven  beyond,  I 
will  thank  God,  whether  man  shall  also  have  given  occasion 
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for  my  thanks  or  not.  Nor  shonld  I  quite  despair,  even  if  I 
did  not  remember  that  we  have  copyright  laws,  and  that, 
though  they  need  amendment,  they  are  much  more  effective 
for  the  protection  of  an  author  than  the  pirates  commonly  sup- 
pose. The  cycles  are  changing.  Captain  Kidd  could  once  roam 
the  ocean,  murder  his  victims,  rob  them,  sink  their  ships;  and 
acquire  a  wealth  for  which,  in  after  ages,  all  the  fools  would 
turn  out  and  dig.  But  that  sort  of  captain  has  had  his  day, 
and  the  night  for  him  has  come.  And  who  knows  how  near 
may  be  the  time  when  Heaven's  breath  will  find  its  way  into 
the  legal  profession,  and  move  the  hearts  of  the  true  and  sturdy 
ones  in  it  to  sweep  clean  the  seas  of  legal  authorship,  and  leave 
its  path  as  secure  as  are  the  watery  ones  of  commerce  in  times 
of  peace? 

Graving  the  pardon  of  any  reader  who  may  not  understand 
the  necessity  of  saying  in  this  preface  what  he  disapproves,  I 
commit  this  volume,  with  the  rest  of  the  series,  to  the  indul- 
gence which  has  hitherto  made  success  in  these  labors  possible. 

J.  P.  B. 
Gaxbbidgi;  ICarohy  1886L 
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DIRECTIONS  AND  FORMS. 


BOOK  I. 

PBELIMINABIES. 


CHAPTER  L 

IN  GENERAL  OF  PREG£DENTS  AND  OTHER  FORME 

§  1.  As  of  three  parts. — A  form  of  Indictment  may  be  con- 
templated as  consisting  of  three  parts ;  namely,  what  is  com- 
mon to  all  indictments,  what  pertains  to  all  for  the  specific 
offense,  and  what  is  special  to  the  individaal  instance.  And 
something  like  this  may  be  said  of  the  sabseqaent  pleadings 
and  other  forms.    Now, — 

§  2.  Books  of  forms. — A  book  of  forms  properly  contains  the 
first  two  parts.  Such  a  book,  in  any  department  of  the  law,  is 
helpf  al ;  and,  in  the  criminal  law,  it  is  indispensable  to  the  prac- 
titioner. Onr  criminal  procedure  runs  so  much  in  ruts  that  it 
is  inconvenient,  and  offensive  to  the  courts,  for  the  pleader 
to  depart  from  what  is  common,  even  though  he  invents  a 
form  legally  sufficient.  "  Pleaders,"  said  Wagner,  J.,  in  re- 
buke of  what  had  been  done  in  disregard  of  this  rule,  "  should 
be  more  careful  and  pay  some  attention  to  the  prescribed  forms 
which  have  grown  up  and  become  familiar  to  the  profession."  ^ 
It  is  little  short  of  an  insult  to  a  judge  to  compel  him,  without 
any  necessity,  to  pass  upon  the  sufficiency  of  a  form  got  up  for 
the  occasion  in  disregard  of  established  practice.  But  these 
observations  do  not  apply  to  the  averments  of  those  facts  which 
are  special  to  the  particular  instance.  They  ought  to  individ- 
ualize the  transaction  complained  of;*  and,  as  transactions 
differ,  the  pleader  cannot  ordinarily,  with  true  propriety,  set 

1  State  u  Reakey,  62  Ma  40,  41.      2  Crim.  Pra,  I,  §§  566-684^  611,  619,  620. 
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out  the  facts  special  to  his  case  in  words  which  another  pleader 
had  employed  in  describing  a  different  transaction.  A  book 
of  forms,  therefore,  shoald  contain  the  first  two  parts,  and  just 
and  only  enough  of  the  third  to  illustrate  to  the  practitioner 
the  nddtbods  of  its  confitruction.  How  far  otherwise  oar  books 
of  forms  in  the  criminal  law  have  commonly  been  made,  the 
reader  familiar  with  them  does  not  need  to  be  told.  The  de- 
partures from  this  method,  and  their  heaps  of  useless  lumber, 
are  patent  on  the  face  of  most  of  them.    Hence  — 

§  3«  This  book. —  It  is  proposed,  in  the  present  work,  simply 
to  give  so  much  and  so  many  of  the  forms  as  are  common  to 
all  cases,  and  to  all  of  each  dafls;  with  the  directions  and  illus- 
trative instances  which  will  enable  the  pleader  intelligently  to 
fill  in,  for  each  emergency,  the  facts  special  to  the  individual 
instance^  And^  to  supply  him  with  all  praictioaUe  help^eo  that 
he  can  look  up  for  himself  any  question  in  its  minuter  details, 
references  will  be  added  to  such  other  forms  and  precedents  as 
our  books  contain.  The  difference,  therefore,  between  those 
parts  of  this  volume  which  consist  of  forms,  and  the  books  of 
forms  and  precedents  in  the  criminal  law  heretofore  in  com- 
mon use,  is  the  same  as  between  an  exhaustive  treatise  on  a 
legal  subject,  sustained  by  full  citatiolKs  Of  the  authorities,  and 
one  or  more  volumes  consisting  of  mere  reports  of  cases  and 
opinions  of  eminent  lawyen. 

§  4.  Authority  of  precedents.—  A  precedent  is  a  fotm  which 
has  been  used,  and  has  tiius  received  a  sort  of  judicial  sanction. 
And  as  judicial  usage  is  one  of  the  evidences  of  the  law,^  prece- 
dents are  looked  upon  as  possessing  more  or  less  authority. 
What  is  done  daily  in  t>ur  courts,  and  not  objected  to,  b  pre- 
sumably right.  But  not  unfrequently  a  fatal  omission  or  ill 
averment  in  an  indictment  passes  for  years,  under  the  eye  of 
able  courts  and  counsel,  unnoticed.^    Such  a  course  of  things 

1  Slat  CrimeB,  §  104  bftd  oottpDed,  was  adjudged  bad. 

sCrim.  Pra.  II,  g  587.  An  iUusifa-  Tfame  oasee^  I  will  say  from  remem- 

tion  of  this  may  be  seen  in  Ck>ni.  v,  branoo,  were  argaed  in  succession, 

Wright,  1  Cush.  46,  and  Com.  v.  Tar-  and  as   though  together,  under  a 

box,  1  Cosh.  66,  where  a  form  for  a  mutual  understanding  between  the 

long  series  of  years  in  common  use  several  oonns^l  for  the  defendants, 

in  Massachusetts,  and  specially  reo-  It  was  while  I  was  a  young  lawyer 

ommended  by  a  famous  prosecuting  in  practice,  but  I  took  a  leading  part 

officer  in  a  book  of  forms  which  he  as  to  the  point  now  idluded  ta    In 
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does  not  make  the  precedent  good  against  an  objection  clearly 
Well  taken  in  principle.  Again,  almost  all  oar  forms  contain 
motB  or  less  words  inserted  from  what  is  termed  ^^  abundant 
caution,"  where  their  necessity  is  not  even  seriously  presumed. 
It  would  be  absurd,  therefore,  to  argae  that,  because  a  partic- 
ular phrase  is  found  in  all  the  indictments  for  a  giyen  offense 
it  is  consequently  indispensable.^  But,  with  these  qualifica- 
tions, such  of  the  precedents  in  our  books  as  are  taken  from 
actual  lind  long-continued  usage  are  high  evidence  of  what 
should  be  in  allegation.    Still,— 

S  6.  Onr  form-books.--  In  matter  of  fact,  not  all  the  forms 
in  our  books  of  '^  precedents  of  indictments  "  and  the  like  are  of 
thib  high  order.  They  are  of  various  grades;  some  of  them 
are  simply  such  as  hare  been  drawn  by  the  author  of  the 
book  or  by  some  eminent  pleader^  having  been  never  subjected 
to  criticism  in  the  tribunals.  These,  therefore,  while  suggest- 
ive^ have  little  or  no  weight  in  authority.    Moreover,--- 

§  6.  Forma  unstained  by  the  eonrts.— ^  In  actual  practice, 
when  an  indictment  or  other  pleading  has  been  neatly  drawn,-^ 
when  it  is  in  arrangement  perfect^  and  in  matter  clear  and 
full, — in  short,  when  it  is  without  fault,  not  often  is  it  ques- 
tioned ;  so  tiiat)  on  this  class  of  allegations,  our  courts  seldom 

each  oase,  on  the  motion  in  arrest  of  deem    necessary    to    preservei      I 

judgment  in  the  low^r  court,  the  searched,  spending  a  week*ft  time, 

judges  of  that  ooutt  eiipreseed  the  the  unpublished    records    of    the 

unqualified  opinion  that  long  usage  highest  judicial  court  during  the 

in  Massachusetts  had  changed  for  entire   colonial   period,   and  down 

this  state  the  common  law  on  the  somewhat  below;  and  showed  that, 

subject     And  in  the  highetr  court  in  eveky  casa  intolring  the  point, 

th^  attoraey  tot  the  oomaionwealth  the  form  had  been  the  same  I6r 

declared  that  to  yield  to  the  views  which  we  contended.    The  change 

urged  for  the  defendants  would  be  had  come  later;  and,  while  never  ob- 

equivalent  to  opening  the  do6r  of  jected  to,  had  nevet  been  adjudged 

the  state  prison  to  one4hird  of  its  good.   Thuslhe  case  was  won.    And 

inmatea    6o  far  ••  research  could  never  did  I  have  the  slightest  doubt, 

disclose,  the  form  controverted  had  or  know  of  a  doubt  in  the  mind  of 

been  the  uniform  one,  never  departed  anyone  else,  that  the  decision  waa 

from  and  never  objected  to,  during  ri^t     The  prisoners  in  the  state 

the  whole  period  ooveted  by  our  pub-  prison  did  not  hear  of  it,  and  so  the 

Ushed  reports.    It  even  appeared  in  prophecy  of  the  attorney  for  the 

cases  in  the  reports  where  the  in-  commonwealth  was  not  fulfilled, 
dictment  was  held  to  be  good,  this       ^  And  see   observations   of  Lord 

parlicvhir  question  not  having  been  Kenyon,  C  J.,  in  Bex  tx  Crossley,  7 

raised.  To  meet  this  view,  I  brought  T.  B.  816»  Sia 
forward  what  the  reporter  did  not 
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have  occasion  to  pass.  It  is  when  an  indictment,  for  example, 
is  obscure,  or  there  is  otherwise  real  doubt  of  its  sufficiency, 
that  it  comes  into  judicial  question.  If  it  is  sustained,  forth- 
with all  the  inconsiderate  members  of  our  profession  who,  in 
every  profession,  constitute  the  majority,  look  upon  it,  preserve 
it,  and  guard  it  about,  as  pure  gold  tried  in  the  fire.  They 
put  their  own  good  sense  to  sleep;  and,  when  they  have  occa- 
sion to  draw  a  like  pleading,  follow  the  "  precedent."  The 
average  compiler  takes  this  one,  sets  it  in  the  best  of  printer^s 
black  ink,  and  passes  it  down  for  the  admiration  of  ages.  Thus 
the  form  which  was  too  certainly  correct  for  dispute  is  rejected, 
and  the  ill-shapen  and  doubtful  one  is  crowned  to  reign  for- 
ever. "  This  indictment,"  a  learned  judge  once  said,  "  was 
carelessly  drawn,  and  should  not  be  followed  as  a  precedent; " 
while  yet  it  was  adjudged  to  answer  the  legal  requirement.^ 
In  another  case  the  court  observed :  ^'  This  indictment  is  drawn 
in  a  careless  manner,  without  regard  to  that  precision  and  pro- 
fessional accuracy  which  should  always  be  used  in  the  {)repara- 
tion  of  such  instruments.  Indeed,  it  is  a  source  of  painful 
regret  to  notice  the  general  want  of  skill  so  often  manifest  be- 
fore us,  in  criminal  cases,  in  the  drawing  of  indictments.  This, 
no  doubt,  often  happens  from  the  haste  with  which  such  mat- 
ters are  prepared  on  the  circuits,  and  from  the  want  of  books 
and  other  conveniences  necessary  for  the  calm  and  deliberate 
performance  of  such  duties."  *  Yet,  should  we  trace  carefully 
the  history  of  our  "  honored  precedents,"  we  should  find  many 
of  them  to  be  made  of  this  sort  of  stuff;  their  glory  consisting 
of  their  grotesqueness  and  their  hoary  snows.  !N^or  should  we, 
therefore,  reject  the  old  forms  of  this  sort,  but  we  should 
scrupulously  avoid  the  adopting  of  like  new  ones. 

§  7.  Improving  the  forms. —  In  every  other  department, 
the  law  improves  practically,  the  same  as  theoretically,  with 
the  decisions  which  render  it  more  precise,  just  and  scientific. 
Kot  so  in  this.  It  matters  not  how  often  the  courts  decide,  and 
how  well  every  lawyer  knows,  that  such  allegations  as  the  de- 
fendant's having  committed  the  wrong  'instigated  by  the 
devil,"  "  not  having  the  fear  of  God  before  his  eyes,"  "  with  force 
and  arms,"  and  other  like  nonsense  which  originated  in  super- 

1  Bliss,  J.,  in  S.  «.  Murphy,  47  Ma       2  Ryland,  J.,  in  a  m  Edwudfl^  19 

274^  27a    And  see  to  the  like  effect,    Ma  674  677. 

Gay  V.  a,  2  Tex.  Apt  127. 
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Btition  and  stupidity,  are  of  no  legal  effect;  pleaders,  down  to 
the  present  moment,  even  in  states  wherein  legislation  has  en- 
deavored to  simplify  the  averments,  persist  in  inserting  them.^ 
And,  not  speaking  of  books  for  local  use  in  particular  states, 
the  writer  is  not  aware  of  any  general  one  of  forms  for  the  in- 
dictmenty  wherein  this  absurd  trash  does  not  more  or  less 
abound;  though  it  is  less  in  some  small  volumes  than  in  the 
larger.  Is  there  any  just  reason  that  we  should  all  shut  our 
eyes  as  though  we  were  fools,  when  dealing  with  matter  of 
this  sort  ?  Again,  the  old  forms  are  largely  made  up  of  awk- 
wardly constructed  sentences,  containing  thrice  the  number  of 
words  necessary  to  convey  the  idea.  It  might  not  be  safe  for 
one  having  no  knowledge  of  the  criminal  law  to  undertake  to 
reduce  these  expressions  to  proper  shape.  He  might  use  the 
knife  where  be  should  not,  and  fear  to  prune  where  truly  the 
operation  was  safe.  But  the  adjudications  are  now  sufficiently 
full  to  enable  any  one  who  has  mastered  the  subject  to  do  this 
work,  if  not  in  absolute  perfection,  with  reasonably  satisfactory 
results.  Can  any  man  assign  a  reason  why  it  should  not  be 
done  ?    Hence, — 

§  8.  How  in  this  volume. —  While  the  present  author  will 
ask  neither  courts  nor  counsel  to  rely  on  his  skill,  or  to  accept 
anything  as  by  his  authority,  he  will  do,  on  the  authority  of 
the  adjudged  law,  what  in  the  way  of  improvement  seems 
practically  desirable.  He  will  give,  for  each  offense,  an  ap- 
proved precedent,  not  with  absolutely  all  the  lumber  of  the 
darker  periods  of  our  law,  but  as  pruned  by  modern  hands.  He 
will  show  what  in  the  precedent  is  certainly  unnecessary  under 
the  decisions  of  the  tribunals.  Having  thus  obtained  a  skeleton 
with  the  real  bones  and  no  false  ones,  he  will  proceed  to  show, 
as  far  as  each  step  in  the  showing  can  be  made  certainly  mfe^ 
how  about  the  muscles  and  the  superfluous  fat.  In  this  way, 
introducing  also  appropriate  suggestions  and  references  to  au- 
thorities, we  shall  pursue  our  course  to  the  end.  And  the  result 
will  be,  that  the  pleadings  prescribed  by  the  common  law  will 
appear  much  less  imperfect,  while  yet  not  all  are  without  fault, 
than  our  "  codifiers  "  and  "  reformers  "  commonly  find  it  con- 
venient to  assume.  Nor  yet  shall  we  overlook  what  legislation 
has  douj  in  the  way  of  real  or  imaginary  improvement. 

1  See  ix»f,  §§42-48. 
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§  9.  How  chapter  dlTtded.—  We  shall  consider:  I.  Practi- 
cally of  brevity  and  how  it  is  promoted ;  11.  Directness  and 
difitinctness  of  allegation ;  III.  Practical  methods  for  drawing 
the  indictment. 

I.  Pbaotioallt  ov  Bkevity  ahd  How  rr  is  Pbomotbd. 

§  10.  How  In  reason*—  The  purpose  of  the  Indictment  being 
to  inform  the  defendant  of  what  is  to  be  produced  against  him, 
and  guide  the  court  at  the  trial, —  it  not  being  a  lecture,  a 
romance,  or  a  poem, — it  is,  in  reason,  best  when  in  the  fewest 
and  aptest  words,  with  no  superfluous  matter.  The  rule  of 
reason,  therefore,  is,  that  it  should  be  in  just  so  many  and  such 
terms  as  will  simply  accomplish  this  object,  and  no  other  or 
more.    But, — 

§  11.  How  In  practice. —  While  there  is  nothing  in  the  law 
forbidding  the  indictment  to  be  so,  and  while  even  the  princi- 
ples of  the  law  require  this,  the  courts  are  to  a  great  extent 
neglectful  of  their  duty  to  restrain  departures  from  what  is 
thus  obviously  just.  In  Sir  James  Fitzjames  Stephen's  late 
admirable  "  History  of  the  Criminal  Law  of  England,"  we  are 
told  how  it  is  there.  Those  who  draw  the  indictment,  being, 
or  having  been,  paid  for  their  work  in  proportion  to  its  length 
or  number  of  counts,^  they  have  trained  themselves  to  make  it 
very  long.  Nor  have  they  deemed  that  much  information 
should  be  conveyed  by  it  to  the  defendant.  **  I  have  heard," 
he  says,  "of  a  very  eminent  special  pleader  who,  when  he  had 
drawn  a  specially  long  indictment,  used  to  ^  shuffle  his  counts,' 

1 1  Stephen*  Hist  Crim.  Law,  287,  note^ 
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QB,  nJ]  HOW  P1U.W  QfDIOmBKT.  [§  18. 

80  that  his  opponent  might  find  it,  humanly  speaking,  impoB- 
sible  to  understand  what  the  indictment  did  and  did  not  con- 
tain/'^  Again:  ^^ Indietinents  for  fraudulent  misdemeanors 
sometimes  consist  of  more  than  a  hundred  counts,  differing 
from  each  other  almost  impereaptibly  by  minute  shades  of 
meaning  and  expression.  Ko  one  ever  reads  them  except  the 
clerk  who  compares  the  draft  with  the  engrossed  copy.  .  •  . 
The  judge  neve?  looks  at  the  indictment  unless  his  attention 
is  directed  to  some  particular  point  ,  .  .  No  undefended 
prisoner  would  get  the  least  information  from  it" '  The  writer 
of  this  is  a  judge  of  the  £[igh  Court  of  Justice,  Queen's  Bench 
Division.  And  he  is  one  of  those  who  habitually  try  criminal 
causae*  and  sit  ^^  ian<f  for  their  review.  Said  another  learned 
judge;  ^^  In  my  opinion,  there  cannot  be  a  much  greater  griev- 
ance or  oppression  than  these  endless,  voluminous,  unintelligi- 
ble and  unwieldy  indictments.  An  indictment  which  fills 
fifty-seveu  close  folio  pages  is  an  abuse  to  be  put  down.  «  .  . 
Host  of  the  persons  who  are  accused  of  offenses  are  in  a  line 
of  life  which  does  not  enable  them  even  to  get  a  copy  of  such 
a  oharge  from  the  qlerk  of  assize,  who  will  not  part  with  it 
without  his  fees ;  and,  when  the  party  accused  has  obtained  a 
copy,  the  gyeatest  stretch  of  mind  of  the  most  trained  persons 
can  hardly,  even  for  days,  »  .  •  find  out  what  it  is  that 
is  really  the  matter  of  criminal  charge.'' ' 

§  12.  A  death-be4  repentanee.^  The  late  Joseph  Chitty, 
the  elder,  famous  on  both  sides  of  the  Atlantic  as  a  special 
pleader,  compiler  of  precedents  and  other  law  books,  and  bar- 
rister, said  in  the  last  edition  of  his  last  work:  ^^  A  scientific 
pleader  "  —  he  is  spei^^ing  particularly  of  civil  causes,  but  his 
observations  apply  equally  to  criminal  -^  ^'  would  not  incumber 
the  record  with  unnecessary  statement  or  complicated  counts 
or  pleas*  .  .  .  The  late  Mr.  Justice  Dampier  rarely  suf- 
fered more  than  one  count  to  be  introduced  into  a  declaration ; 
but  then  he  took  care  first  well  to  ascertain  the  facts,  and  he 
already  knew  the  law.  Precedents  should  merely  assist,  and 
ever  govern.'*  He  goes  on  to  say  how  absolutely  contrary  to 
this  rule  the  course  of  things  has  commonly  been.^    The  whole 

lid.  200»  nota  v.  Reg.,  1  Cos,  C  a  418,  528, 11  CL  & 

2  Id.  290,  291.  F.  159. 

'Lord  Denman,  C  J.,  in  O'Connell       «2  Chit  Gen.  Prac.  (8d  ed.)  U, 
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§  13.]  FBSLIMINABIE8.  [bOOE  L 

passage,  every  word  of  which  is  just,  has  the  trae  ring  of  a 
death-bed  repentance.  He  had  published  collections  of  prece- 
dents, the  chief  ones  whereof  constitute  the  second  and  third 
volumes  of  "  Chitty  on  Pleading,"  and  the  second,  third  and 
fourth  *  volumes  of  "  Chitty  on  Criminal  Law,"  incumbered  by 
the  common  verbosity  and  multiplicity  of  counts,  and  they  had 
been  widely  circulated  and  used  on  both  sides  of  the  Atlantic. 
Did  he  not  put  upon  the  market  the  wares  which  purchasers 
demanded  ?  But  in  atonement  for  his  sins,  if  such  they  are  to 
be  deemed,  he  has  left  behind  him  advice  which  we  shall  do 
well  to  heed.  He  goes  on  to  say :  ''  As  Dr.  Johnson  apologized 
for  writing  a  long  letter  ^  because  he  had  not  time  to  dictate  a 
short  one,  that  is,  to  consider  and  compress;'  so  the  circum- 
stance of  a  declaration  or  other  pleading  being  very  lengthy, 
in  general  indicates  that  it  was  framed  hastily,  or  that  the 
pleader  had  not  sufficient  knowledge  of  the  law,  or  strength  of 
mind,  to  enable  and  embolden  him  to  compress,  or  still  more  dis- 
reputably that  he  crowded  repetition  or  useless  variations  with 
the  sordid  and  unworthy  desire  of  increasing  his  own  fee."^ 
Will  the  writer  of  the  present  volume,  and  his  publishers,  fail 
to  find  a  market  for  it,  with  a  due  return  for  his  labor  of 
authorship  and  their  expenditures,  because  written  with  three 
times  the  toil  which  two  volumes  would  entail,  it  enables  the 
practitioner,  both  to  save  himself  work,  and  make  the  indict- 
ment what  the  true  spirit  of  our  law  and  the  behests  of  justice 
require? 

§  13.  With  us  —  the  practice  is  much  as  it  is  in  England ; 
but  it  varies  with  our  states.  In  some  of  them,  the  lumber 
just  described  is  piled  high  enough  to  shame  even  the  worst 
English  pleader.  In  others,  the  indictment  is  commonly  sim- 
ple, in  one  count  unless  special  reasons  properly  require  more, 
and  not  unreasonably  long.  And  where  verbosity  is  tolerated 
it  is  not  eulogized.*  In  praise  of  the  better  course,  Tarbell,  J., 
once  observed  in  the  Mississippi  court:  ^^The  indictment  in 

^  Chitty  on  Criminal  lAw^as  known       *  Chit  Gen.  Praa,  ut  sup, 
through  our  American  reprintSi  is  in       '  See,  for  example,  observations  of 
three  volumes;  but  the  English  work    Pearson,  J.,  in  &  vt.  Boon,  4  Jones 
is  in  four,  the  fourth  volume  not    (N.  GL;^  463»  466ii 
having  been  reproduced  for  Ameri- 
can us& 
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CH.  II.]  HOW  DBAW  nSTDIOnCKNT.  [§  14. 

this  case  pursues  the  precise  language  of  the  statute ;  it  pre- 
sents the  issue  fairly ;  and  is  commendable  for  discarding  tech- 
nicalities, which,  having  long  since  ceased  to  serve  any  useful 
purpose,  cannot  be  otherwise  than  mischievous,  although  hon- 
ored monuments  in  the  progress  of  the  jurisprudence  of  the 
world"  1 

§  14.  Beform  of  abuses. —  That  the  abuses  above  described 
need  to  be  reformed  no  honest  man  will  question;  for  not  a 
word  in  their  support  can  be  found  in  all  our  books.  If  there 
are  men  to  profit  by  them,  still  there  are  none  to  praise  them. 
The  courts  can  reform  them  if  they  choose.  The  draftsmen  of 
the  indictments,  both  in  England  and  this  country,  are  officers 
of  the  courts,  compellable  to  obey,  as  to  their  acts  connected 
with  judicial  proceedings,  the  judicial  commands.  Moreover, 
and  if  this  were  not  so,  the  trial  court  has  the  power  to  quash 
an  indictment  drawn  in  a  way  to  perplex  or  otherwise  injuri- 
ously burden  the  defendant;  compelling  the  prosecutor,  if  he 
would  succeed,  to  prepare  and  lay  before  the  grand  jury  a 
proper  indictment.  Or  the  judge  can  quash  a  part  of  the  counts, 
or  order  separate  trials  on  the  several  counts  or  clusters  of 
them,  or  both.  If  he  is  not  moved  to  do  this,  he  can  do  it  ex 
officio.^  Sir  James  Fitzjames  Stephen  sets  down  the  evil  prac- 
tice, suffered  by  the  court  of  which  he  is  a  member,  among  the 
reasons  why  parliament  should  enact  a  criminal  code.  He  is 
silent  as  to  the  duty  of  the  judges.  One  who  saw  less  than  he 
does  of  the  good  effects  to  come  from  codification,  and  more 
of  what  might  result  from  practical  improvements  in  the  ad- 
ministration of  the  laws  which  we  already  have,  would  be  apt 
to  ask  whether  really  a  code  will,  better  than  the  common 
law,  administer  itself  without  proper  judicial  supervision.  Why 
should  not  the  work  of  reform  begin,  where  the  neglect  to 
supervise  did,  on  the  bench,  with  those  whose  duty  it  has 
always  been  to  guide  the  course  of  justice,  and  especially  to 
protect  from  oppression  persons  accused  of  crime?  A  code 
could  scarcely  give  fuller  powers  than  the  common  law  does, 
and  it  is  difficult  to  see  why  the  administration  of  the  one  may 
not  as  well  lapse  into  neglect  as  of  the  other. 

1  Riley  r.  S.,  48  Miss.  897,  431  Crim.  Pro.,  I,  §§  425,  447, 449, 451 455, 

>  AU  wm  be  found  explained  in    458,  758,  759,  764,  766. 
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§g  15-18.]  PBSUM1NAXXS8.  [9OOE:   L 

§  IS.  Exceptions  as  to  broTity -*- (AToldlng  dnplleity).--* 

There  are  oircumatancea  in  wbioh  the  briefest  forms  possible 
would  not  be  the  best,  and  then  they  ahoald  not  be  practically 
employed.  For  example,  every  charge  should  bo  made  dis- 
tinct ;  and|  if  two  offenses  are  to  be  aterred  against  a  defendant, 
both  shonld  not  be  huddled  into  one  count.  As  to  this,  the 
rule  of  law  ^  is  the  rule  also  of  reason.  Yet  the  just  eourse  niay 
require  more  words  than  would  the  unjust.    Again,-^ 

§  16.  Ill  form^  which  court  will  accept.-^  If  the  decisions 
have  sustained  a  short  form  which  really  gives  the  prisoner  no 
sufficient  information  of  what  is  to  be  proved  against  him,  a 
just  prosecuting  officer  will  either  expand  further  the  allega- 
tions  in  the  indictment,  or  voluntarily  tender  to  him  a  note  or 
bill  of  the  particulars.  And  if,  as  in  a  few  instances  it  has 
happened,  the  courts  violate  constitutional  guaranties  by  sus- 
taining indictments  really  inadequate,  such  a  prosecuting  of- 
ficer will  add  what  the  constitution  requires,  though  the  judge 
should  deem  it  superfluous;  because  he,  too,  is  acting  under  an 
oath  to  support  the  constitution.    Moreover,-^ 

§  17.  Gases  of  legal  doubt. — There  are  cases  wherein  it  is 
doubtful  whether  the  court  will  deem  a  particular  averment  to 
be  necessary  or  not;  then  it  is  generally,  but  not  quite  always, 
practically  best  to  introduce  it.  Especially  is  this  true  in  those 
states  wherein  the  state  has  no  appeal  from  the  decision  of  an 
inferior  judge  on  a  question  of  law.  Inevitably,  in  such  a 
state,  an  indictment  must  be  made  to  pass  the  scrutiny  of  the 
trial  court,  by  whomsoever  presided  over,  or  justice  will  fiiil. 
And,  in  a  larger  view,  "  it  is,"  in  the  words  of  Pollock,  0.  B., 
commonly  ^^  better  to  adhere  to  precedents  than  to  make  experi- 
ments with  how  little  an  indictable  offense  may  be  stated."' 
But  there  are  circumstances  wherein  a  far-seeing  prosecuting 
officer  will,  even  against  great  danger  of  overthrow,  avoid  a 
cumbersome  and  ill-constructed  precedent  in  common  use,  for 
the  chance  of  establishing  a  better  form  for  the  future,  as  well 
as  proceeding  more  justly  or  more  effectively  in  the  individual 
case, —  a  question  the  decision  whereof  mast  ordinarily  turn  on 
what  is  special  to  the  particular  instance.    Finally, — 

§  18.  Doubt  on  the  proofs. —  Where  there  is  doubt,  or  room 
for  it,  as  to  what  form  the  proof  will  assume  at  the  trial,  the 

1  CriiD.  Pia,  I,  §  432  et  aeq.  <Beg.  t^  Webb,  8  Cox,  a  Q  188,  ISa 
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CH.  n.]  HOW  DIUW   im>|ClT>CENT.  [§  19. 

considerate  pleader  will  so  arrange  Im  allegations  as  to  fit  tbem 
for  any  event.  This  may  require  more  counts  than  one  for  what 
is  reaUy  a  single  offense,  or  it  may  not,  according  tQ  the  dr- 
cumstancea.  Ko  general  rule  can  furnish  a  complf^te  gaide» 
but  the  pleader  who  has  thoroughly  qualified  himaelf  for  hift 
work  will  commonly  find  the  course  reasonably  plain.  While 
a  bungler,  for  example,  will  baye  a  count  for  ea^b  manner  in 
which  Uie  one  offense  may  have  been  committed,  the  skilful 
pleader  will  call  to  mind  tbat^*— 

§  ]19«  Offwse  committed  in  dlff^erent  ways*-*  If  the  law 
permits  an  offense  to  be  committed  in  different  ways,  a  count 
is  not  doable,  but  ia  goody  which  charges  all  the  way^^  unlena 
repugnant^  And  the  pleader,  by  availing  himself  of  this  doc- 
trine, can  ordinarily  anticipate,  in  a  aingle  count,  any  and 

^JP^,  S  ^^i  <^°^  ^^f  I.  §§  434,  aed;  Q»  wounding  with  intent  to  i^ 
453;  SttAti,  Crimes,  g  d44  Even  so  sist  lawful  apprehension;  S,  wound- 
9oed  a  orimlnaJ-law  lawyer  as  Sir  ing  with  intent  to  prevent  lawful 
Jjwm  Fitqjamos  Stephen  hsM,  in  his  apprehension;  7,  wouuding  with  in- 
zeal  to  show  the  necq^siliy  of  a  crim*  tept  to  resist  lawful  detainer;  9^ 
inal  code,  overlooked  this  principle,  wounding  with  intent  to  prevent 
He  nays  that  the  rule  whioh  forbids  lawful  detainer;  0-16,  inclusive, 
the  indictment  to  be  double  has  oausing  grievous  bodily  harm  with 
oaused  very  great  **  prolixity,  obscu-  each  of  the  eight  inteiits  before 
rity  and  expensa'*  And  he  illus-  stated;  17-24,  inclusive,  shooting  at 
trates  thus:  "A  policeman  tries  to  the  policeman  with  each  of  the  eight 
apprehend  a  burglar,  who  flres  a  pis-  intents  before  mentioned."  1  Ste- 
tol  in  his  fiace  and  gives  him  a'seri-  phen,  ^i8t  Crim.  Law  Eng.  289,  300. 
ous  wound  fai  the  mouth,  knocking  Now,  if  we  look  at  the  statute. re- 
out  a  front  tooth.  This  act  is  an  ferred  to,  we  shall  find  that  a  single 
offense  under  24  ft  25  Vict,  ch.  100,  count,  not  of  great  length  and  not 
g  18,  and  might,  though  in  practice  intricate,  will  comprehend  all  that 
it  would  not,  be  made  the  subject  of  is  thus  set  down  fQr  the  twenty-four, 
the  foUowing  counts,"  which,  he  So  much  oC  the  eighteenth  section 
adds  further  on,  **  is  an  illustration  as  this  writ-er  means  to  indicate 
of  the  principal  cause  of  the  enor-  makes  it  a  felony  to  "unlawfully 
mous  length  and  intricacy  of  indict-  and  maliciously,  by  any  means  what- 
menta"  The  possible  counts,  and,  soever,  wound  or  cause  any  grievous 
as  I  understand  him,  the  inevitable  bodily  harm  to  any  person,  or  shoot 
ones  so  far  as  the  uncertainties  of  at  any  person  .  .  .  with  intent 
the  proof  require  variations  in  the  ...  to  maim,  disfigure  or  disable 
charge,  are:  **1,  wounding  with  in-  any  person,  or  to  do  some  other 
tent  to  maim;  2,  wounding  with  in-  grievous  bodily  harm  to  any  person, 
tent  to  disfigure;  8,  wounding  with  or  with  intent  to  resist  or  prevent 
intent  to  disable;  4,  wounding  with  the  lawful  apprehension  or  detainer 
intent  to  do  some  grievous  bodily  of  any  person."  The  single  coimt^ 
harm  other  than  those  above  speci-  covering  all  the  above  matter,  may, 
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§  20.]  PSBLIMINABIBS.  [bOOK    L 

every  one  of  the  many  uncertain  forms  which  by  possibility 
the  proofs  may  assume.    Thus, — 

§  20.  In  homicide. — ^^  Take  the  instance,"  said  a  learned 
judge,  ^^of  a  murder  at  sea;  a  man  is  struck  down,  lies  some 
time  on  the  deck  insensible,  and  in  that  condition  is  thrown 
overboard.  The  evidence  proves  the  certainty  of  a  homicide 
by  the  blow,  or  by  the  drowning,  but  leaves  it  uncertain  by 
which."  Must  there  be  more  counts  than  one  ?  The  judge, 
calling  to  mind  a  common  practice,  observes  that  it  *^  would 
be  a  fit  case  for  several  counts,  charging  a  death  by  a  blow, 
and  a  death  by  drowning,  and  perhaps  a  third  alleging  a  death 
by  the  joint  result  of  both  causes  combined."^  But  plainly 
such  a  complication  would  be  needless,  and  in  some  degree 
perplexing  as  to  the  proofs  at  the  trial,  and  the  form  of  the 
verdict  of  guilty,  and  the  sentence.  With  equal  legal  effect 
and  better  practical  results,  the  charge  might  be  in  one  count 
of  a  death  by  both  causes,^  and  the  jury  would  be  justified  in  a 
verdict  of  guilty  if  they  believed  from  the  evidence  that  it 
proceeded  from  either  or  from  both.    And  — 

without  the  aid  of  modem  statutes  maliciously  to  said  X.  one  wound  in 

fiimphfying  the  indictment,  be  in  his  face^  and  knocking  out  one  of  his 

terms  like  the  following:  front  teeth,  and  inflicting  on  and 

The  jurors  of  our  lady  the  queen  causing  him  grievous  bodily  harm; 

upon  their  oath  present,  that  A.,  of,  against  the  peace  of  our  said  lady 

etc.,  on,  etc.,  at,  eta,  having  and  the  queen  [post,  %  60,  note],  and  oon- 

holding  in  his  hand  a  pistol  loaded  trary  to  the  statute  in  such  case 

with  gunpowder  and  one  leaden  bul-  made  and  provided, 
let,  did  then  and  there,  with  intent       There  is   nothing   omitted   from 

then  and  there  to  resist  and  prevent  this  form  which  could  have  been 

one  X.,  who  was  a  policeman  and  thrust  into  the  entire  twenty-four 

had  lawful  authority  then  and  there  counts  suggested,  nor  is  there  any- 

to  apprehend  and  detain  him,  the  thing  possible  for  them  all  to  ao- 

eaid  A.,  from  lawfully  apprehending  complish  which  this  does  not,  and  it 

and  detaining  him,  and  with  intent  is  plain  and  distinct    It  may  lack 

to  maim,  disfigure  and  disable  the  something  in  rhetorical  grace,  but 

said  X.,  and  to  do  him  the  grievous  the  accused  person  can  discern  what 

bodily  harm  of  knocking  out  one  it  means.    It  charges,  as  in  reason 

and  more   of  his  teeth  and  other  every  oount  should,  but  one  offense; 

grievous   bodily  harm,  did  unlaw-  it    is   not   doubla    Crim.    Law,   I, 

fully  and  maliciously  shoot  off  and  §  785;    Crim.  Pro.,  I,  §  436;    Stat 

discharge  said  loaded  pistol  at  and  Crimes,  §  244 

upon  said  X.,  thereby  and  by  means       ^  Sbaw,  C.  J.,  in  Com.  v,  Webster,  5 

of  said  leaden  bullet  so  shot  off  and  Cush.  296,  821. 
discharged  giving  unlawfully  and       ^  Joy  v.  S.,  14  Ind  189L 
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§  21.  In  general. — This  method  —  namely,  charging  the 
offense,  whatever  it  is,  in  one  count,  as  committed  in  all  the 
ways  known  to  the  law  and  not  inevitably  inconsistent  with 
one  another,  within  the  probable  range  of  the  proofs,  and 
directing  the  jury  that  they  may  find  a  verdict  of  guilty  on 
being  made  satisfied  of  the  truth  of  so  much  of  the  allegation 
as  constitutes  an  offense  —  is  abundantly  sustained  by  the 
authorities ;  ^  while  it  is  practically  superior,  above  all  com- 
parison, to  the  lumbersome  indictment  of  many  counts.  Let 
it  be  borne  in  mind,  that  what  is  thus  to  be  set  out  is  simply 
one  transaction,  which,  and  only  which,  is  to  be  given  in  evi- 
dence to  the  jury.  The  charge,  therefore,  is  homogeneous. 
The  prisoner,  the  counsel,  the  court,  the  jury,  all  have  before 
them  the  one  thing  and  no  more.  On  the  one  side,  the  en- 
deavor is  to  establish  so  much  of  what  is  alleged  as  will  con- 
stitute an  offense ;  on  the  other  side,  to  prevent  this,  or,  failing, 
to  reduce  the  offense  to  its  smallest  proportions.  This  is  a 
leading  method  of  the  common  law,  which  every  trial  judge 
has  the  power  to  compel  the  prosecutor  to  pursue,  or  abandon 
his  case.  Let  us  not  cast  it  off  till  a  better  is  proposed.  And, 
further, — 

§  22.  Keeping  indictment  to  facts. — Where,  as  in  most  of 
our  states,  the  prosecuting  officer  attends  the  grand  jury,  hears 
the  evidence,  advises  with  them,  and  then  draws  whatever  in- 
dictment they  determine  to  find,*  there  is  ordinarily  little  oc- 
casion for  a  wide  range  of  averment  to  meet  possible  surprises 
in  the  form  of  the  proofs.  And,  in  fairness,  an  indictment 
ought  not  to  extend  over  ground  in  no  way  disclosed  to  the 
grand  jury;  though,  in  exact  law,'  the  objection  that  there  was 
before  them  no  proof  of  a  particular  allegation  cannot  be  made 
available  at  the  trial. 

§  23.  Brief  statutory  forms. —  In  some  of  our  states  stat- 
utes have  provided  brief  forms,  declaring  them  sufficient,  while 
still  the  pleader  is  at  liberty  to  follow  the  common-law  prece- 

i  Ante,  §  19;  Crim.  Pro.,  I,  §5$  434-  Com.  v.  Fox,  7  Gray,  685;    Reg.  «. 

439,  4S4;  II,  §^  100,  143, 171,  527,  650,  O'Brian,  2   Car.  &  E.  115,  1  Den. 

712,  815,  934;  Reg.  v.  WUliamson,  1  (XCX9. 

Cox,  G  G  97;  Com.  v.  Brown,  14  Gray,  ^  crim.  Prow,  I,  §§  861,  86a 

419;  Com.  v,  Macloon,  101  Mass.  1.  >8tat  Crimes,  §  1046;  Crim.  Pro,  I, 

And  see  Hudson  u  a,  1  Blackf.  817;  §§  864,  872,  886. 
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<lent8  if  he  ohooses.  Some  of  these  statutory  forms  are  prac- 
tically unfit ;  ^  and  some  have  been,  and  others  will  be,  declared 
nnconstitational.'  Still  other  of  these  forms  are  excellent,  and, 
with  trae  propriety,  the  pleader  may  substitute  them  for  those 
of  the  common  law. 

§24,  Summary.-- The  foregoing  views,  while  suggestive, 
are  not  intended  to  exhaust  the  topic.  We  shall  consider  it, 
from  time  to  time,  in  respect  of  the  allegations  for  particular 
offenses.  In  brief,  commonly,  where  one  crime  only  is  meant 
to  be  charged,  there  should  be  but  one  count ;  yet  to  this  there 
Are  exceptions,  eA/ih  depending  on  its  own  special  reasons. 
Where,  as  is  sometimes  permissible,  not  always,  more  offenses 
than  one  are  meant,  there  must  be  a  count  for  each  offense, 
And  there  may  be  more.  And,  practically,  the  fewer  super- 
fluous Words  an  indictment  t^ontaius,  the  better  in  nearly  all 
<^ases  will  it  Sttbserve  justice. 

n.  DtttBCmrass  AKD  DisttifonnsBS  Olr  ALLfiOATfon; 

§  25.  In  general. —  What  the  law  requires  under  this  head 
is  explained  in  other  volumes  of  this  series.  But  the  suggestion 
here  is,  that,  in  practice,  the  pleader  will  do  well  to  reject  vari- 
ous permissible,  indirect  forms,  and  make  his  allegations  blunt 
and  distinct.    For  example, — 

§  26%  ^^  For  what  whereas  heretofore  "  —  may  be  adequate 
in  recital,  but  it  is  not  good  for  every  averment;'  direct 
language  suffices  in  all,  therefore  a  considerate  pleader  will 
rarely  employ  any  other.     Again, — 

§  27«  Participle. — Though  the  participial  form  of  the  allega- 
tion is  different,  and  is  commonly  good,  even  on  the  main 
charge,^  there  may  be  circumstances  in  which  it  will  not  be 
sufficiently  direct.  Therefore  it  is  prudent  to  be  cautious  in  its 
use,  and  avoid  it  where  there  is  doubt.  The  pleader  who  re- 
members that  he  is  accusing  one,  not  playing  the  gentleman 
toward  him,  will  have  no  practical  difficulty  under  this  head. 

^Ante,  %  16w  Ifn  tx  a,  45  Ind.  88S;  Brlnster  v.  a, 

sCrim.  Pra,  I,  §§108,  104;   Stat    12  Tbjl  Ap.  612. 
Crimes,  ^  081,  1086,  1087;  WiUiatns       *Orim.  Pro.,  I,  §§  654;  1  Chit  Crimu 
«.  &»  12  Te^  Ap,  896, 897;  MoLaugh-    Law,  281. 

«  Crim.  Pta,  ],  8  6501 
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III.  PbagtIoal  Methods  ton  DaAWnra  thb  Indictmekt. 

§  28.  What  for  this  sab-title  and  how  divided.— The  in- 
trodactory  and  closing  parts  of  the  indictment,  which,  in  prac- 
tice, the  pleader  will  ordinarily  have  before  him  in  a  printed 
blank,  are  explained  in  the  chapter  after  the  next.  We  are 
here  to  consider  only  the  body  of  it;  as  to,  first,  the  indictment 
on  the  common  law ;  secondly,  the  indictment  on  a  statute ; 
and,  thirdly,  what  is  common  to  both. 

<;  29.  7%a  indictment  on  the  eommen  la/uo: 

FoUmving  form. —  If  the  indictment  is  purely  at  the  common 
law,  the  judicious  course,  as  to  those  parts  of  it  which  may  al- 
ways be  the  same  for  the  same  offense,  is  to  follow  the  estab- 
lished common-law  form,  trying  no  experiments.*  In  some 
offenses,  not  all,  a  careful  study  will  be  required  as  to  the 
methods  of  alleging  the  — 

§  SO.  Parts  not  In  the  general  forin.^The  young  pleader, 
not  yet  practically  familiar  with  his  work,  should,  after  look- 
ing up  the  law  of  a  case,  set  down  in  brief  the  several  heads 
to  which  attention  must  be  directed ;  then,  with  them  before 
him,  duly  cover  whatever  of  fact  they  require.  After  thus 
drawing  the  indictment,  let  him  re-eXamine  it  with  reference 
both  to  those  heads  and  to  what  on  a  fresh  reading  he  finds  to 
be  the  law  of  the  books. 

§  SI.  Secondly.  The  indictment  on  a  statute: 

FoTUnoing  common-law  forms. — The  pleader  should  bear  in 
mind  that,  when  a  statute  simply  creates  an  offense  by  its 
common-law  name,  the  common-law  form  of  indictment  is  to 
be  followed,*  except  in  concluding  against  the  form  of  the 
statute.*  If,  besides  this,  the  statute  adds  an  ingredient  to  the 
offense,  the  indictment  adds  it;  being  otherwise,  except  in  its 
conclusion,  the  same  as  at  the  common  law.^  And  there  are 
some  nice  questions  as  to  when  a  case  comes  Within  the  latter 
distinction,  and  when  it  does  not.* 

§  32«  Parely  statutory. —  If  the  statute  both  creates  and 
defines  an  offense  which  was  not  such  at  the  common  law,  the 

^Ante,  ^  2, 17.  «Crim.  Pxo.»  I,  §  610;  Stat  Crimes, 

tOrim.  Pfa,  I,  §  610;  'Stat  Grimes,    g  416. 
§g  416,  471.  *  For  UluBtrations,  see  Stat  Crimes. 

«As  to  which,  see  Grim.  Pro.,  I,  ^  41!M16^41S,  421, 4S%  471-476;  613- 
S8  5M,  60a  610. 
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method  is  different.^  Practically  the  pleader's  coarse  is  as 
follows: 

Interpret  statute. — The  indictment  is  not,  as  of  coarse,  to 
be  drawn  on  the  mere  verbal  statute,  but  on  it  as  the  court 
will  interpret  it.*  Ordinarily  the  interpretation  will  be  simply 
by  its  words;  but  sometimes  words  will  be  added  to  make  it 
broader  or  narrower  than  its  uninterpreted  terms.'  The  pleader, 
therefore,  should  with  his  pencil  insert  in  his  copy  of  the  stat- 
ute any  words  which  he  thinks  the  court  will  incorporate  into 
it.  If  he  is  doubtful  how  the  interpretation  will  be,  he  should 
draw  his  indictment  with  reference  to  the  several  possible  mean- 
ings. For  this  purpose,  he  will  sometimes  need  to  frame  it  in 
more  counts  than  one.  The  indictment  must  cover  the  inter- 
preted statute.*    Now, — 

§  33.  Drawing  indictment. — With  the  facts  of  his  particu- 
lar case  in  his  mind,  he  should  so  write  them  down  as  to 
weave  into  them  the  terms  of  the  interpreted  statute.  In  most 
of  the  states  he  should  appropriately  introduce  the  word  "  felo- 
niously," though  not  in  the  statute,  if  the  offense  is  felony.^ 
He  should  duly  aver  time  and  place.*  And  he  should  make 
the  specifications  of  the  act  sufficiently  minute,  and  indicative 
of  the  species  in  distinction  from  the  genus,  with  all  other 
things  of  the  sort,  to  individualize  the  transaction.^  And  he 
should  obey  all  the  other  rules  of  pleading  which  relate  to  the 
indictment. 

§  34«  Comparing  work  with  law. —  In  a  labor  of  this  sort, 
one  cannot  be  too  careful.  When,  therefore,  he  has  done  it, 
let  him  read  the  interpreted  statute  clause  by  clause;  and,  at 
the  end  of  each  clause,  and  sometimes  at  each  word,  read  over 
the  whole  indictment  with  reference  to  the  particular  clause 
or  word. 

§  36 •  Thirdly.  What  is  common  to  ioth: 

Practical  hints. —  The  following  practical  hints  may  be  serv- 
iceable : 

1.  Never  draw  an  indictment  until  you  are  certain  of  having 
mastered  both  the  law  and  facts  of  your  case. 

1  Crira.  Pra,  I,  §  611.  *Id.;    Crim.  Pro.,  I,  §  528;  Stat 

» Id.,  L  §  623  c<  seq.  Crimes,  §  796. 

»  Stat  Crimes,  §§  79-81, 101, 120, 121,  »  Crim.  Pra,  I,  §§  533-687. 
145,  226  et  seq.,  243;  Core  v.  James,  •  Crim.  Pra,  I,  §§  360^14. 
Law  R  7  Q.  a  186^  ^Crim.  Pra,  I,  §§  666^84;  Stat 

Crimes,  §§  426,  44a 
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9  Never  draw  one  on  the  common  law  without  a  common- 
law  form  before  you;  or,  on  a  statute,  without  the  interpreted 
statute  before  you. 

8.  Introduce  no  allegation,  and  ordinarily  no  word,  which  is 
certainly  needless. 

4.  Omit  nothing,  unless  to  gain  some  important  object,  con- 
cerning the  necessity  of  which  a  question  may  be  raised  to  em- 
barrass the  trial. 

5.  If  the  indictment  is  on  a  statute,  always,  unless  in  the 
dearest  possible  case  and  for  some  good  reason,  employ  the 
exact  words  of  the  interpreted  statute,  and  do  not  experiment 
with  other  words  which  you  may  deem  to  be  sufficient  as  sub- 
stitutes. 

6.  To  this  end  keep  your  eye  constantly,  while  you  are  writ- 
ing, on  the  interpreted  statute  or  the  common-law  form. 

7.  So  guard  every  expansion  as  not  to  incumber  the  record 
with  needless  matter  alleged  in  a  way  to  render  proof  of  it 
necessary. 

8.  Consider  how  the  proofs  of  every  allegation  will  be;  and, 
to  the  extent  possible  and  just,  so  shape  the  averment  as  to 
simplify  and  make  easy  the  proofs. 

9.  Consider,  at  each  step,  what  expansions  may  be  necessary 
to  bring  the  charge  within  constitutional  and  common-law  re- 
quirements. 

§  36«  Test  questions. — When  the  indictment  is  done,  lay 
before  you  the  following  questions,  and  put  them  severally, 
answering  each  only  as  the  result  of  a  fresh  examination : 

1.  Is  the  commencement  right  ?  the  conclusion  ? 

2.  Allegations  of  time  ?  of  place  ? 

3.  Kame  of  defendant  ?  of  person  injured  ?  of  owner  ? 

4.  Descriptions  of  things  ?  value  ? 

5.  Statutory  words?  exact?  too  many?  too  few?  Allege 
more  than  statutory  words  ? 

6.  Is  everything  which  is  essential  to  the  punishment  in- 
serted ?  Set  down  each  fact  which  the  law  makes  so,  and  see 
that  it  is  by  direct  and  distinct  words  averred.  Be  sure  to 
omit  no  one  fact.  Where  any  such  fact,  however  minute,  is 
absent^  the  indictment  is  bad,  both  under  the  common-law  rules, 
and  equally  under  our  written  constitutions,  even  though  a 
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statate  declares  that  it  shall  be  good.^  [The  allegations,  how- 
ever, should  be  the  ultimate  facts  constitating  an  offense,  and 
not  mere  matters  of  evidence.] 

7.  Are  any  negative  averments  necessary,  and  what?  Is  this 
indictment  adequate  as  to  them  ? 

8.  How  as  to  such  words  as  "wilfully,**  "maliciously," 
"  knowingly,"  "  feloniously,"  and  the  like  ? 

9.  Does  any  one  count  charge  more  than  a  single  offense  ? 

10.  Are  the  conjunctions  "  or  "  and  "  and  "  rightly  used  ? 

11.  Is  all  correct  with  respect  to  the  rule  that  the  indictment 
must  fully  charge  a  prima  facie  offense,  but  it  need  not  antici- 
pate defenses  ? 

12.  Is  the  rule  that  the  species  of  things  must  be  alleged,  and 
the  genus  will  not  suffice,  satisfied  ? 

18.  Is  the  offense  otherwise  sufficiently  particularized  ? 
14.  If  there  are  written  instruments,  are  the  allegations  in- 
troducing them  right  ?    Are  they  set  out  in  due  form  ? 
16.  If  three  are  oral  words,  are  they  properly  averred  ? 

16.  Are  the  defendants  rightly  joined  ?  the  counts  ?  Is  no 
count  repugnant? 

17.  When  the  proofs  appear,  will  there  be  no  variance  ? 

iSeo.  as  to  this,  Grim.  Pro,  1,77-^  4JS7, 444,  440»  4ei  MR,  981, 1086,  1087, 
O^-lia,  127,  825,  608,  619, 628,  688-642,  1089, 1044a;  [Biggs  tx  State^  104  Ind 
679,  680;  II,  §g  48;  177,  665,  672,  676,  261,  262;  Com.  u  Hayden,  160  Mass. 
68a  582^  688;  Stat  Crunes^gg  166b  167,    882^888^884] 
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OF  AFTER  m. 

SUGOESnONB  AS  TO  PREPABATI0N8  FOB  THE  DEFENSE. 

§  87«  Preparation  essential. —  A  wrongful  conviction  for 
crime  is  the  very  heayiest  of  calamities.  And  no  lawyer  would 
enter  upon  the  defense  of  an  indicted  person  of  high  rank  with- 
out the  most  careful  preparation.  But  most  indicted  persons 
are  from  the  lower  walks,  and  ignorant.  Their  ignorance  ren- 
ders preparation  more  essential  for  them  than  for  the  intelli- 
gent. Yet,  because  of  their  poverty,  this  the  most  essential 
part  of  their  case  is  almost  of  course  neglected.  Their  defense, 
therefore,  though  made  by  counsel,  becomes  inadequate;  and 
not  unfrequently  they  are  convicted,  when,  if  they  had  simply 
trusted  to  the  judge  and  jury  without  counsel,  they  would  have 
been  acquitted. 

§  38.  As  to  the  indictment. —  It  is  essential  to  look  carefully 
into  the  indictment,  and  see  whether  or  not  it  is  adequate. 
The  suggestions  as  to  drawing  the  indictment,  made  in  the  last 
chapter  for  the  benefit  of  prosecuting  officers,  will  be  equally 
available  to  the  defendant's  counsel.  If  it  is  outrageously  lum- 
bersome  and  wordy,  he  will  consider  whether  or  not  to  move 
the  court  to  quash  it,  even  assuming  it  not  to  be  inadequate.^ 
Not  in  all  circumstances,  but  in  some,  whereof  he  will  judge 
by  the  lights  of  the  special  facts,  will  this  be  his  first  best  step. 
Then,  by  the  old  practice,  if  the  indictment  was  found  to  be  ill, 
the  course  was,  in  most  instances,  to  go  to  trial  upon  it  and  in 
case  of  conviction  move  in  arrest  of  judgment'  But  now,  in 
most  of  our  states,  there  are  statutes,  differing  in  terms,  yet  in 
one  way  or  another  purporting  to  require  defendants  to  object 
to  the  indictment^  if  at  all,  at  an  earlier  stage  of  the  proceed- 
ings. Such  a  statute  can  properly  serve  as  a  shield  to  protect 
what  is  defective  in  form,  or  in  terms  not  duly  specific ;  but 
whether,  under  our  written  constitutions,  it  can  go  further  is 
a  question  not  well  illumined  by  adjudication.*    In  reason,  it 

^  Ante,  i  14.  there    referred    to;    Stat   Crimea* 

SI  Chit  Grim.  Law,  804^  661, 602.       §1116. 
Pra,  I,  §  1S87  and  the  places 
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cannot.  To  permit  one  to  be  hung  as  for  murder  on  the  alle- 
gation that  he  spoke  sancy  words  to  a  late  living  person,  now 
deceased,  would  be  equivalent  to  hanging  him  without  any 
charge,  and  without  any  trial.  To  add  simply  the  further 
averment  that  he  gave  the  deceased  a  blow,  and  then  have  him 
hung,  would  be  only  the  same  thing.  And  if  we  carry  on  this 
reasoning  through  its  remaining  steps,  we  shall  arrive  at  the 
conclusion  that,  under  our  constitutions,  there  can  be  no  pun- 
ishment as  for  crime,  however  one  arrested  waives  his  rights, 
unless  the  indictment  or  information  sets  down  every  ingre- 
dient which  the  law  has  specified  as  an  element  in  the  crime.^ 
Whether,  in  spite  of  the  statute,  this  doctrine  can  be  made 
available  under  a  motion  in  arrest  of  judgment,  or  whether  a 
writ  of  Tvdbeas  corpus  or  of  error  will  be  the  proper  method, 
can  be  determined  only  on  a  consider-^.tion  of  all  the  statutes. 
The  principle  is,  that  legislation  may  define  the  remedy,  but  it 
cannot  take  away  all  remedy.' 

§  89.  As  to  the  facts. —  A  careful  looking  after  the  facts  is 
always  important.  And  when  the  accused  person  is  impris- 
oned, and  especially  when  he  is  also  penniless,  this  may  be- 
come a  matter  of  extreme  difiSculty.  But  it  is  not  within  the 
sphere  of  a  work  of  the  present  sort  to  point  out  the  course  in 
the  numberless  varying  circumstances  possible  to  arise.  Yet, 
in  all  cases,  the  practitioner  is  under  the  highest  obligations  to 
look  carefully  after — 

§  40.  The  law. —  Criminal  law  learning,  especially  in  our 
commercial  communities,  is  at  the  time  of  this  writing  at  its 
very  lowest  ebb.  This  fact  places  upon  the  practitioner  for 
the  defense  a  duty  as  to  the  law  more  burdensome  than  is  com- 
mon in  civil  causes.  It  gives  him  also  a  special  advantage,  if 
he  is  one  of  the  few  who  have  the  wisdom  to  see  and  seize  it. 
Almost  as  of  course,  though  with  many  exceptions,  the  prose- 
cuting officer  knows  little  or  nothing  of  the  criminal  law. 
And  it  is  the  same  with  the  judge.  In  this  condition  of  things, 
an  able  lawyer  who  will  study  and  learn  the  criminal  law  has  it 
in  his  power  to  become  ordinarily  master  of  the  situation  in  cases 
of  defense.  One,  to  occupy  this  position,  must  not  be  content 
with  simply  posting  himself  up  for  the  several  occasions,  but  he 

^Ante,  §  8S»  question  S,  and  the       'SUt  Crimefl^  gg  S6a»  17&-17a 
plaoes  there  referred  ta 
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must  familiarize  himself  with  the  entire  law  of  crimes.  Then, 
in  each  case,  he  can  go  before  the  court  prepared  to  take  ad- 
vantage of  the  blunders  of  the  prosecuting  officer  and  to  instruct 
the  judge.  As  men  are  most  confident  of  the  depth  of  their 
knowledge  when  it  is  the  most  shallow,  he  will  be  obliged  to 
use  special  adroitness  in  the  manner  of  his  teachings,  and  par- 
ticularly not  to  appear  to  teach.  The  reasons  of  the  criminal 
law,  in  all  its  parts,  must  have  become  parcel  of  his  under- 
standing; and  everything  he  propounds  or  argues  should,  if 
possible,  be  stated  on  a  formula  of  those  reasons.  In  this  way 
his  mere  enunciations  will  in  most  instances  carry  conviction, 
and  the  judicial  judgment  will  be  quietly  borne  along  to  the 
just  conclusions.  ^*  But,"  says  one,  "  the  just  conclusions  are 
precisely  what  I  must  avoid  if  I  would  save  my  client."  When 
this  is  so,  the  end  may  sometimes  be  secured  by  abstaining 
from  any  interruption  of  the  prosecuting  officer  and  the  court 
while  shaping  the  law  according  to  their  own  ideas,  or  some- 
times by  referring  to  expositions  of  legal  doctrine  by  an  in- 
competent or  careless  author  or  judge,  or  even  by  following 
up  such  reference  in  an  argument  on  the  wrong  side.  Is  this 
method  right?  It  is  not  right,  and  it  would  deserve  severe 
punishment  for  a  practitioner  to  falsify  or  to  mislead  the  court. 
Nor  yet,  if  he  could  avoid  detection  for  the  moment,  would  it 
be  in  the  end  compatible  with  his  true  interests.  But  it  is  not 
his  privilege  to  decide  the  law  of  the  case,  or  pass  upon  the 
accuracy  of  what  an  author  or  judge  has  laid  down  in  a  book 
to  which  the  court  permits  reference ;  nor  yet  is  it  his  duty  to 
help  the  officials,  appointed  by  the  prosecuting  public,  to  con- 
vict the  client  whom  he  is  sworn  faithfully  to  defend  and  pro- 
tect   In  conclusion, — 

§  41.  Differing  cases. —  Since  the  oases  will  differ,  what 
further  is  to  be  suggested  on  the  subject  of  this  chapter  will  be 
set  down  under  the  titles  of  the  several  offenses  in  a  subsequent 

division  of  the  present  volume. 

Si 


BOOK  II. 

COMMON  TO  ALL  OFFENSES 


CHAPTER  IV. 

FAimJAB  ALIiEQATIONS  WHICH  ARE  TO  BE  OMITTED  BECAUSE 

NEEDLESa 

§  43.  Elsewhere  and  here. — In  other  parts  of  this  series, 
Tarions  oommon  allegations  of  the  indictment  have  been  pointed 
oat  as  needless;  bat,  for  the  convenience  of  the  practitioner, 
the  more  familiar  ones  will  be  here  inserted  together. 

§  43.  Force  and  arms. —  By  the  ancient  common  law,  the 
word9  "  with  force  and  arms,'*  vi  et  armtay  to  which  were  com- 
monly added  videlioety  cwm  baeuUsy  ciUtdliSy  arcmbusj  et  aagittisy 
were  necessary  in  certain  classes  of  indictments.  But  a  stat- 
ate  of  Henry  YIIL,^  which  is  common  law  in  this  country,  dis- 
pensed with  them.  At  first,  the  courts  disagreed  as  to  whether 
it  extended  to  vi  et  armisy  or  only  to  the  particalarization 
which  followed.  The  wider  interpretation  prevailed;  and, 
sinoe  nearly  a  century  before  the  American  Bevolution,  there 
is  reported  no  English  case,  and  there  has  never  been  an  Ameri- 
can one,  wherein  the  indictment  was  held  ill  for  the  lack  of 
any  of  these  words.'  Besides,  there  are  in  most  of  our  states 
statutes  which  expressly  or  by  construction  render  them  un- 
necessary. Still,  in  practice,  our  pleaders  cling  to  the  expres- 
sion ^  with  force  and  arms  "  as  for  dear  life.  Even  in  states 
where  short  forms  are  provided  by  legislation,  many  of  the 
pleaders  can  no  more  give  them  up  than  their  very  eyes.  They 
use  them  even  in  cases  where  the  ancient  common  law  did  not 
require  them.'  The  present  author,  endeavoring  to  stem  the 
prejudice,  will  omit  them  from  this  collection. 

187  Hen.  8,  cfa.  a    By  its  terms  it       >  Crim.  Pra,  I»  §§  502,  648,  note, 
extended  onl  j  to  the  "  inquisition  or       '  For  example,  persons  are  indicted 
indictment^**    Aa  to  the  declaration    for   receiving   stolen  goods   "  with 
in  a  civil  8uit»  see  Sawe  v.  King,  1    force  and  arms,"  ConL  v,  Cohen,  120 
flannd.  81;  Gould,  PL  187-189.  Mass.  198;  for  obtaining  money  bj 
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§  44.  Fear  of  God — Instigated  by  devih— Words  which 
were  never  necessary,  yet  were  common  in  the  old  forms,  and 
are  still  not  banished  from  oar  reports  of  cases  and  books  of 
precedents,  are,  that  the  defendant  committed  the  offense  '^  not 
having  the  fear  of  God  before  his  eyes,  but  being  moved  and 
seduced  by  the  instigation  of  the  devil."  ^  Let  ns  try,  in  this 
country,  to  get  on  without  this  remnant  of  a  faded-out  super- 
stition. 

§  45.  Not  regarding  law. — Another  allegation,  plainly  un- 
necessary and  better  practically  not  to  be  employed,  is,  that 
the  defendant  committed  the  criminal  act  ^^  little  regarding 
the  laws  of  this  realm  or  the  pains  and  penalties  in  the  same 
contained."  * 

§  46.  Bad  disposition. —  Many  of  the  forms  aver,  in  varying 
words,  that  the  defendant  was  of  a  bad  disposition ;  as,  ^  being 
an  evil-disposed  person," '  ^  being  an  evil-minded  and  cruelly 

false    pretenseB   "  with   force    and  1 3  Chit  Grim.  Law,  819,  891,  and 

arms,"  People  VL  Cooke,  6  Parker,  GLGL  multitudes  of  other  places;  &  v. 

81;  for  betting  money.  Drew  vl  S.,  6  Chandler,  2  Earring.  (Del)  558;  S.  v. 

Eng.  8%  and  selling  liquor,  *'  with  Jeffreys,  8  Muiph.  480;  Grim.  Pra, 

force  and  arms,"  Woody  v.  S.,  82  GfL  I,  §  601.    Mr.  Justice  Stephen,  in  his 

695;  for  having  unlawfully  in  poe-  '*  History  of  the  Criminal  Law  of 

session  forged  paper  **  with  force  and  England,"  London,    1888,  speaking 

arms,"  Cantor  v.  P.,  5  Parker,  CL  C.  (vol  I,  p.  286)  of  the  porovision  in  14 

217;  for  marrying,  while  having  a  A;  15  Vict,  oh.  100,  §  24,  that  *'no  in- 

husband  or  wife  living,  another  per-  dictmenl^  for  any  offense  shall  be 

son,  **  with  foroe  and  arms,*'  Hayes  «l  held  insufficient  for  want  of  the  avei^ 

P.,  6  Parker,  C.  CL  826;  for  imlaw-  ment  of  any  matter  unneoeasary  to 

fully  keeping  for  sale  intoxicating  be  proved,"  says:   ''This  did  away 

liquor,  S.  v.  Tracey,  12  R.  L  216,  or  with  the  statements  that  the  crime 

keeping  a  disorderly  house,  Smith  n  was  committed  by  a  person '  not  hav- 

Com.,  6  K  Monr.  21,  or  bawdy-house^  Ing  the  fear  of  God  before  his  eyes,' 

Thompson  u  &,  1  Tex.  Ap  56»  or  let-  and,  ''at  the  special  instigation  of  the 

ting  a  house  for  bawdry.  Smith  v,  S.,  devlL' "    It  is  impossible  that  this 

6  Gill,  425,  or  exposing  the  person,  learned  writer  reaUy  believed  these 

S.  V.  Roper,  6  Dev.  &  Bat  208,  or  un-  words  ever  to  have  been  essential 

lawfully  establishing  a  lottery,  '*with  The  oversight  must  be  attributed  to 

foroe  and  arms,"  Holoman  v.  S.,  2  his  zeal  for  codification,  to  promote 

Tex.  Ap.  610;  for  committing  open  which  his,  in  the  main,  excellent 

and  gross  lewdness  **  with  force  and  history  was  written.    And  see  ante, 

arms,"  &  v.  Osborne,  69  Ma  143;  and  §  19,  note;  [S.  v,  Howard, 92  N.  G.  772.] 

a  clergyman  is  indicted  for  celebrat-  '  2  Chit  Grim.  Law,  321. 

ing  the  marriage  of  a  minor,  with-  'Id.  116, 119;  Ebmilton  v.  Beg.,  2 

out  consent  of  parents,  "with  force  Cox,  G.  G.  11;  &  «i  Boon*  4  Jones 

and  arms,"  a  v.  Willis,  4  Eng.  19&  (N.  G.),  46a 
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disposed  person,"  *  "  being  a  person  of  wicked,  dishonest  and 
evil  mind  and  disposition,"  *  "  being  a  person  of  unfeeling  and 
inhuman  disposition,"  •  "  being  a  person  of  envious,  evil,  mali- 
cious and  wicked  mind."^  It  is  surely  not  necessary  to  say 
that  all  such  expressions  are  lumber  which  is  better  omitted. 
What  if  a  juror,  with  mind  in  a  fog  similar  to  the  pleader's,  and 
believing  the  defendant's  disposition  to  be  good,  while  yet  he 
committed  the  offense,  should  deem  the  indictment  not  proved, 
and  refuse  assent  to  a  verdict  of  guilty  ? 

§  47«  In  peace. — Some  of  the  forms  aver  that  the  person  as- 
saulted or  killed  was  ^in  the  peace  of  God  and  the  king"*  or 
"the  State."*    Yet  these  expressions  are  worse  than  useless.^ 
§  48.  Other  annecessary — expressions  are — 
Damage. —  ^^To  the  great  damage"  of  the  person  injured; — 
JExample. — "  To  the  evil  example  of  all  others;  "• — 
Diipleasure  of  Cfod. — "  To  the  great  displeaaure  of  Almighty 
God."* 

1 49.  Still  others. —  The  foregoing  are  specimens  of  perni- 
cious verbosity  in  forms  too  much  in  use.  Other  instances  are 
pointed  out  in  "  Criminal  Procedure  "  and  "  Statutory  Crimes." 
The  author,  in  the  following  pages,  will  endeavor  to  do  his 
part  toward  weeding  out  the  entire  tangle  of  this  rubbish.  If 
pleaiders  will  hereafter  help  him,  the  records  of  our  courts  will, 
at  least,  appear  distinct  and  clean. 

1  Cowley  u  P.,  21  Hun,  410^  417.  •Reg:  v.  Sawyer,  2  Car.  ft  K.  101; 

S2  Chit  Crim.  Law,  282;  Brown  v.  O'Neill  v.  Beg.,  6  Cox,  C  Q  495,  496i 

a,  2  Tex.  Aik  115; Morton  «.a,8Tex;  •Moore  «.  a,  2  Ohio  St  50a 

Api  5ia  7  Crim.  Pra,  I,  §  502;  II,  g§  57,  504; 

•Beg.  tx  Chandler,  Dear&  458;  454  [a  n  Sonnier,  88  La.  Ann.  962l] 

•Morton  «.  a,  8  Tex.  Ap»  510;  Bex  'As,  for  iUnstration,  in  CampbeU 

«  Ourlfle^  1  Gox»  a  Q  289L  n  Com.,  9  Smith  (Pa-X  26(L 

•Crim.  Pro,  I,  S6  ^i  ^7;  n,  §  57. 


CHAPTER  V. 

THE  INTBODUCTOBY  AND  CLOSING  PARTS  OF  THE  INDICTMENT 
OB  INFORBiATION  AND  THE  INDOBSEMENTS  THEREON. 


§  6(MS2L  IntrodaotioD. 
58-M  Caption. 
57-64  Commenoemenl 
65-60.  Conoluding  part 
70-72.  Indorsement 

§  50.  In  general  — (Differences  in  states). —  The  law  of  this 
sobject  is  explained  in  ^^  Criminal  Prooedare."  While  the 
principles  relating  to  it  are  uniform,  the  practice  differs  oon- 
siderably  in  onr  states.*    Now, — 

§51.  Printed  blanks. —  Printing  promotes  accuracy;  and, 
within  limits  which  vary  with  circumstances,  it  saves  labor.  It 
can  be  everywhere  had.  Therefore  no  judicious  prosecuting 
officer  will  attempt  to  get  on  without  blanks  whereon  are 
printed  the  commencement,  the  concluding  part,  and  the  in- 
dorsements of  the  indictment  or  information,  being  the  same 
in  all  offenses.  These  forms  this  officer  will  settle  once  for  all, 
according  to  the  law  and  the  practice  of  his  particular  state. 
In  a  compact  community,  where  many  indictments  are  to  be 
drawn,  he  will  have  also  fuller  forms  for  the  common  offenses; 
such  as  larceny,  burglary,  arson,  assault  and  battery,  and  others 
practically  found  desirable. 

§52.  How  chapter  divided. —  We  shall  consider:  L  The 
caption;  II.  The  commencement;  ITT-  The  concluding  part; 
lY.  The  indorsements. 

L  The  OAPnoir. 

§  53.  In  limited  jnrisdiction. — Where  the  court  is  of  special 
or  limited  jurisdiction,  so  that  its  authority  to  entertain  the 
indictment  must  appear  in  the  record,*  the  caption  is  ordinarily 

1  As  to  the  caption  and  oommenoe-    the  concluding  part,  Id.,  §§  647-652a; 
ment^  Crim.  Pro.,  I,  §§  658-668;  as  to    as  to  indorsements,  Id.,  §g  690-704. 

«  Crim.  Pro.,  I,  §§  657.  663, 1850. 
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the  part  of  it  to  which  this  matter  is  allotted,  and  it  may  be  aa 

follows: 

State  op  New  Yobk.i 
Crrr  ahd  Coukty  of  New  Yobk— sa 

Be  it  remembered,  that  at  a  court  of  general  seasions  of  the  peace  holden 

at»  eta»  in  and  for  the  dty  and  county  of  New  York,  on  the  first  Monday 

of  June^  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-five, 

before  John  T.  Hoffman,  Esquire,  recorder  of  the  said  city  of  New  York, 

justice  of  the  said  court  assigned  to  keep  the  peace  of  the  said  city  and 

county  of  New  York,  and  to  inquire  by  the  oaths  of  good  and  lawful  men 

of  the  said  county  of  all  crimes  ana  misdemeanors  committed  or  triable  in 

the  said  county,  to  hear,  determine,  and  punish  according  to  law  all  crimes 

and  misdemeanors  in  the  said  city  and  county  done  and  committed.    By 

the  oath  of  John  T.  McKesson,  Foreman  [here  add  the  severed  names  of  the 

other  grand  jurore],*  it  was  [is 'J  then  and  there  presented  as  follows,  that 

is  to  8ay> 

§  54.  In  general  jurisdiction. —  Where  the  court  is  of  su- 
perior and  general  jurisdiction,  it  is  not  uncommon  for  the 
caption  simply  to  say: 

Enoz— 8& 

At  the  supreme  judicial  court  begun  and  holden  at  Rockland,  within  and 
for  the  county  of  Knox  on  the  second  Tuesday  of  March,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighty-one,  the  jurors,  eta* 

§  55.  In  the  United  States  courts^ —  the  form  may,  for  ex- 
ample, be — 

In  the  circuit  court  of  the  United  States  of  America,  holden  in  and  for 
the  Eastern  district  of  Pennsylvania,  of  April  sessions,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  thirty,  the  jurors,  eta* 

§  56.  In  general. —  The  foregoing  forms  are  in  actual  use ; 
yet  their  insertion  here  is  only  suggestive  to  the  practitioner, 
who  will  frame  this  matter  with  due  regard  to  the  require- 
ments and  usages  in  his  own  tribunals.^ 

1  Common  and  proper,  but  not  neo-  Howell,   St  Tr.  829,  882;    Rex    u 

essary.    Grim.  Pra,  I,  g  888.  Fearnley,  1  T.  R  816;  Holloway  v. 

'  But  the  names  are  generaUy  held  Beg.,  2  Den.  C.  C.  287. 

to  be  unnecessary.    Grim.  F^,  I,  *S.  n  Jackson,  78  Me.  91;  S.  v.  Hur- 

§§  665,  see.  ley,  71  Me.  854;  a  v.  Gonley,  89  Ma 

'Ordinarily  ^'ia"    As  to  the  dis-  78;  a  u  Bartlett,  55  Ma  200;  Turner 

tinction,  see  Grim.  Pra,  I,  §§  657, 658  v.  Com.,  5  Norris  (Pa.),  54;  Grim.  Pra, 

and  note,  184a  I,  g  665,  nota    And  see  Broome  v, 

«Keefe  v.  P.,  40  N.  Y.  84a    And  Beg.,  12  Q.  &  884;  Grim.  Pra,  I, 

see,  for  forms,  2  Hale,  P.  G.  165;  6  g  658;  [George  v.  P.,  167  la  447;  a 

Went  PL  857,  873;   4  Ghit  Grim.  v.  Mowry,  21  R  L  87a] 

Law,  18a-195,  258;  Arohb.  Grim.  PL  •  U.  a  «.  Wilson,  Bald.  78;  U.  a  ix 

&  £▼.  (19th  ed.)  40;  Bex  v.  Brooks,  Dawson,  Hemp.  648,  644 

Trem.  P.  a  151;  Bex  u  Townley,  18  ^  And  see  Grim.  Pra,  !»  §§  656-659. 
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II.   ThB  CoMMENOEHBlirr. 

§  57.  First.  To  the  indictment:  — 

May  he  short. — A  commenoement  which  is  not  reqnired  ta 
supply  defects  in  the  caption  ^  may  be  brief.    Thus, — 

§  58.  In  England. —  The  common  form  in  England  has  been 
from  early  times,  and  is, — 

The  jurors  of  our  lady  the  queen  [or  lord  the  king]  npon  their  oath  pre- 
sentk  that,  eta* 

With  us  —  the  like  form  is  common,  but  not  universal; 
namely, — 

The  jurors  of  the  State  of [or  of  the  Commonwealth  of  — ->  or  of 

the  People  of  the  State  of ,  or  of  the  United  States  of  America]  on 

their  oath  [or  oath  and  affirmation]  present,  that,  eto.* 

Under  statutes. —  In  a  considerable  number  of  our  states 
statutes  have  directly  or  by  implication  provided  the  form.  It 
is  not  the  same  in  all  these  states,  and  to  transcribe  into  these 
pages  the  various  statutes  would  be  useless.*    [The  following 

668-4)67;  Keithler  v.  &,  10  Sul  AM.  ent"  was  omitted,  it  was  sustained. 

192, 196;  MitoheU  v.  a,  8  Yerg.  614;  a  t^  Freeman,  21  Ma  481.    And  it 

S.  V.  Freeman,  21  Ma  481, 483;  Bene-  appears  to  be  sufficient  to  say,  ^  The 

diet  V.  a,  12  Wis.  318;  Bass  v.  a,  17  jurors  for  the  State  upon  their  oath 

Fla.  686;  Dowling  u  a,  5  Sm.  &  M.  present,"  eta    a  v,  Scott,  2  Dey.  & 

664;  Goodloe  «l  a,  60  Ala.  98;  Gar-  bat  85.    Territory.— In  a  oaae  now 

penterv.  a,4How.  (Mi8s.)163;  Wood-  before   me,  where  the   indictment 

sides  V.  a,  2  How.  (Miss.)  655;  Mitch-  was  in  a  oourt  of  a  territory  of  the 

eU  v.  a,  1  Tex.  Ap  725,  726;  Mills  v.  United  States,  the  form  was:  «<The 

a,  62  Ind.  187;  Loyell  v,  a,  45  Ind.  grand  jurors  of  the  Territory  of  Kan- 

560;  a  V.  Zule^  6  Halst  848.  sas,  impaneled  and  sworn  to  inquire 

1  Grim.  Pra,  I,  g  660.  within  and  for  the  county  of  Leav- 

s  Arohlx  Grim.  PL  &  Ev.  (19th  ed.),  enworth,  upon  their  solemn  oaths 

26;  1  Stephen,  Hist  Grim.  Law,  276;  and  affirmations  do  present"    Terri- 

2  Ghit  Grim.  Law.  1  et  aeq.;  Rex  v.  tory  v.  Beybum,  McGahon,  181   Per- 

Sanquire,  2  How.  St  Tr.  743;  Rex  v,  haps  it  would  be  more  nicely  acou- 

Audley,  3How.  St  Tr.401,  406;  Reg.  rate   to   say,    ''The   jurors   of  the 

V.  Lister,  7  Gox,  (X  C.  342,  844;  Reg.  United  States,  in  and  for  the  Terri- 

V.  Ryland,  Law  R.  1  GL  G  99.    The  tory  of  Kansas,  on  their  oath  and 

same  in  the  colonies.     Whelan  v.  affirmation  present"     [Any   count 

Reg.,  28  n.  GL  Q.  B.  2,  7.  subsequent  should  allege  the  pre- 

'Grim.  Pra,  I,  §  668;    Jeffries  v.  sentment  to  be ''upon  their  oaths 

Gom.,  12  Allen,  145;  Gom.  v.  Glover,  aforesaid,*' or  the  equivalent  thereof. 

Ill  Masa  395,  396;  Gom.  v.  Costley,  a    v.  McAlister,  26  Me.   874;  a  r. 

118  Mass.   1.    Doubtless  this   short  Waja^er,  118  Ma  626;  a  n  Fraker, 

form,    which   practically   is    short  148  Ma  148^] 

enough,  will  bear   further    abridg-  .  ^For  illustrations   consult   Goth- 

ment    Thus^  where  the  word  ''pres-  ran's  R.  a  of  Bl.,  p^  408,  §  408;  Ala. 
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form  prescribed  by  the  statute  of  Illinois  may  serve  as  an  ex- 
ample : 

State  of  Illinois^  ) 
County.       )  *• 

Of  the  May  Term  <^  the  Circuit  Court,  intJie  Year  of  our  Lord,  19-^ 

The  grand  jurors  chosen,  selected,  and  sworn  in  and  for  the  county  of 

,  in  the  name  and  by  the  authority  of  the  People  of  the  State  of  Illi- 

nolfl^  upon  their  oaths  present] 

In  general. —  There  are  other  variations,  either  of  what  is 
required  or  what  is  customary.  But,  as  to  all,  the  forms  before 
given,  and  a  simple  reference  to  cases  containing  forms,  will 
suffice.^ 

Code   of  1878,  g  4824;  Beed's  Ga.  n  P.,  11  DL  1;  MoCntcheon  n  P.,  60 

CrintL  Law,  S16;   Garling  u  a,   2  Di  601,  602.    And  see  Crim.  Pta,  I, 

Texas  Api  44;  &  «  Mohr,  68  Iowa»  §  665,  nota 

261;  Com.  v,  Stephenson,  8  Met.  (Ky.)  Indiana,—  Dukes  v,  &,  11  Ind.  567; 

226;  MoCutoheon  «  &,  69  HL  601;  Mains  v.  a,  42  Ind.  827;  LoveU  v.  a, 

Noles  fx.  a,  24  Ala.  67%  688;  Perkins  45  Ind.  650;  Mills  v.  a,  52  Ind.  167; 

«L  a,  60  Ala.  154;  Walker  u  a,  85  Snyder  v.  a,  59  Ind.  lt)5;  Edwards  t;. 

Ark.  886;  P.  v.  War,  20  OaL  117;  a  u  £,62  Ind.  84;  MitoheU  «.  a,  68  Ind. 

Davis,  22  Minn.  42&  276;  a  v.  Howard,  68  Ind.  502;  Bat- 

1  AlabamcL--  a  if.  Bell,  6  Port  865;  terson  vl  a,  68  Ind.  581;  a  v.  Steph- 

Beeves  «.  a«  20  Ala.  88,  85;  Noles  n,  ens,  68  Ind.  542;  Shepherd  u  a,  64 

a,  24  Ala.  672;  688;  Lowenthal  v.  a.  Ind.  48;  Howard  u  a,  64  Ind  516; 

82  Ala.  589;  McOuire  v.  a,  87  Ala.  Manheim  v.  S.,66  Ind.  65;  a  v.  Stew- 

161 ;  Schuster  u  a,  48  Ala  199;  An-  art»  66  Ind.  556.    And  see  Crim.  Pra, 

derson  «  a,  48  Ala.  665;  CaldweU  v.  I,  §  665,  note. 

a,  49  Ala.  84;  Diggs  v.  a,  49  Ala.  JotML— ai;.Reld,20Iowa,418,417; 

811;  Perkins  n  a,  50  Ala.  154;  Sand-  a  v.  Close,  85  Iowa,  570;  a  v.  Jordan, 

ers  tL  a,55  Ala.  188»  184;  Glenn  fx.a,  89  Iowa,  887;  a  v.  Book,  41  Iowa. 

60  Ala.  104.    And  see  Crim.  Pro.,  I,  550;  a  v.  Baumon,  62  Iowa»  68;  a  u 

§  665k  note.  Mohr.  58  Iowa,  26t 

Arkaneas,—  a  «.  Willis;   4  Eng:  Kaneae,—  Rice  «i  a,  8  Kan.  141, 

196;  Dixon  v.  a,  29  Ark.  165, 167;  a  156. 

«L  Hinson,  81  Ark.  688;  Martin  u  a,  Kentucky, —  Cool  «  Stephenson,  8 

32  Ark.  124;  Bradley  vi  a,  82  Ark.  Met  (Ky.)226i 

704;  Howard  vi  a,  84  Ark.  483»  485;  Jfain^-^a  «.  Conley,S9  M&  78;  a 

Walker  v,  a,  85  Ark.  886;  Bridges  fk  v.  Stevens,  40  M&  559;  a  «.  Bartlett, 

a,  87  Ark. 224;  MoClurev.  a, 87  Ark.  55  Ma  200;  a  v.  Corson,  59  Me.  187; 

426w    And  see  Crim.  Pra,  I,  S  665^  a  v.  Smith,  65  Ma  257;  a  n  Smith, 

nota  67  Me.  828;  a  v,  Goddard,  69  Me. 

California.'-  P.  v.  Saviers,  14  OaL  181 ;  a  u  Hurley,  71  Ma  854;  a  v. 

29;  P.  «i  MUls,  17  OaL  276;  P.  v.  War,  Jackson,  78  Ma  91. 

20  CaL  117.  Ma88acku8ett8.—Com.v.  Cohen,  120 

Oeorffia.--  Long  vi  a,  12  Ga  29a  Masa  198;  Com.  v.  Howe,  182  Mass. 

/Stnoia— Nixon  VL  P.,  2  Scam.  267;  250, 25L    And  see  Crim.  Pra,  I,  §  665, 

Townaend  n  P.,  8  Scam.  826;  Fairlee  nota 
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§  69.  Secondly.     To  the  information:  * — 

Variable. — Neither  law  nor  usage  has  established  any  one 
unvarying  form.    But, — 

§60,  Common. — Where  the  attorney  for  the  state  proceeds 
as  of  right,  it  will  accord  with  what  is  common  in  England  and 
a  part  of  our  states  to  say,  after  properly  entitling  the  cause :  — 

Be  it  remembered,  that  George  G.  Wadlej,  Esquire,  Attorney-General, 
eta  [or  County  Attorney,  etc],  who  proseouteson  behalf  of  the  states  comes 

f 
I 

Minnesota.^  Q.  v,  Dayis,  2d  Minn.  S.,  19  Ohio  St  270,  271;  Egner  «  &, 

428;  a  u  Armington,  25  Minn.  2a  25  Ohio  St  464  465. 

Mvtsouri, —  S.  v.  England,  19  Ma  Pennsylvania, — The  common  form 

886;  S.  V.  Freeman,  21  Ma  481;  S.  v,  of  commenoement  appears  to   be: 

Bagan,  22  Ma  459;  &  v.  Cutter,  65  "The  grand  inquest  of  the  oommon- 

Ma  503;  S.  «.  Osborne,  69  Ma  148;  S.  wealth  of  Pennsylvania,  inquiring 

V.  Hatfield,  72  Ma  518.     And  see    in  and  for  the  county  of ,  upon 

Crim.  Pia,  I,  §  665,  nota  their  oaths  and  solemn  affirmations 

Nevada. —  S.  tf,  Malim,  14  Not.  288.  respectfully  do  present"    But  there 

New  Jersey, —  See  CrinL  Pra,  I,  are  slight  variations.  Com.  v,  Sharp- 

§  665,  nota  less,  2  a  &  R  91;  Sherban  v.  Com., 

New  Jfeanco.'— Territory  u  Sevail-  8  Watts,  212;  Comfort  v.  Com.,  5 

les,  1  New  Mex.  119.  Whart   487;    Com.   v,   Jackson,   1 

New    York.—  Woodford   v.    P.,  6  Grant  (Pa.),  262;  Hackett  u  Coul,  3 

Thompi  A;  G.  589;  P.  V.  Bennett,  87  Harris  (Pa.),  95;  Campbell  v.  Ck)m.,  8 

N.  Y.  117;  Keefe  v.  P.,  40  N.  Y.  848;  Norris  (Pa.),  187;  Turner  v.  Com.,  5 

P.  t7.  Smith,  1  Parker  C.  C.  829;  P.  t;.  Norris  (Pa.),  54;  Brandt  v.  Com.,  18 

Thoms,  8  Parker  Q  (X  256;   P.  v.  Norris  (Pa.),  290. 

Sweetman,  8  Parker  C.  C.  858;  Good-  Tennessee.—  S.  v.  Saylor,  6  Lea,  686. 

rich  v.  P.,  8  Parker  C.  G  622;  Didieu  TearaA— Garling  v.  a,  2  Texas  Ap. 

V.  P.,  4  Parker,  C.  C.  593;  Cantor  v.  44;  Conner  v.  a,  6  Texas  Ap.  455^457; 

P.,  5  Parker,  C  C  217;  Hayes  v.  P.,  5  Ferguson  v.  a,  6  Texas  Ap.  504. 

Parker,  C.  C.  825;    Cohen  v.  P.,  6  Vermont— Qee  Crim  Pra,  I,  §  665, 

Parker,  C.  C  880;  Quinlan  v.  P.,  6  note. 

Parker,  GG  9;  P.  t\  Cooke,  6  Parker,  Ftr(;rtnia.^  Johnson  v.  Com.,   29 

aG81.    And  see  Crim.  Pra,  I,  §  665,  Grat  796. 

note.  West  Virginia, — a  v.  Baltimore, 

North  Carolina.— Q.  v.  Smith,  8  eta  R.  Co.,  15  W.  Va,  862;  a  «.  Lusk, 

Hawks,  878;  a  v.  Jasper,    4   Dev.  16  W.  Va.  767. 

823;  a  u  Cobb,  1  Dev.  &  Batt  115;  T^wcotwin.— See  Crim.  Pra,I,§  665, 

S.  V.  Davis,  2  Ire.  153;  a  v.  Huntly,  note. 

8  Ire.  418;  a  v.  Farmer,  4  Ire.  224;  a  United  States.— The  form  varies 

17.  Tolever,  5  Ire  452;  a  v.  Clark,  8  somewhat  with  the  practice  in  the 

Ire.  226 ;  S.  v.  Williams,  7  Jones  (N.  C.\  particular  state  in  which  the  district 

446;  a  V.  Whitehurst  70  N.  C.  85;  a  is  located.    And  see  U.  a  u  Pftul, 

V.  Walker,  87  N.  G  54L  6  Pet  141 ;  U.  a  v.  Mul  vaney,  4  Parker, 

Ofeia— Mackey  v.  a,  8  Ohio  St  362,  G  C.  164;  U.  a  u  Wilson.  Bald.  78; 

C86;  Fonts  u  a,  8  Ohio  St  98.  116;  U.  a  v.  Dawson,  Hemp.  648,  644 

Robbing  u  a,  8  Ohio  St  131,182;  i  Crim.  Pra,  I.  §§  144-147, 712-715. 
Clarke  v.  a,  8  Ohio  St  630;  Davis  v. 
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here  in  person  into  court»  at  this term  thereof,  and  for  the  8tiitk3  givbs 

the  court  to  understand  and  be  informed,  that,  eta^ 

In  other  states j — the  form  would  vary,  but  it  may  be:  — 

George  O.  Wadley,  Esquire,  eta,  comes  here  into  court,  on,  eto.,  and  in 
the  name  and  on  behalf  [and  by  the  authority  ^  of  the  states  gives  this 
court  to  understand  and  be  informed.' 

§  61.  Thirdly.  Before  a  magistrate:  — 

Yariable. — The  form  of  the  information,  complaint,  or  affi- 
davit, on  a  proceeding  commonly  Instituted  by  a  private  person 
or  a  police  officer  before  an  inferior  magistrate,^  differs  in  our 
states. 

§63.  In  England. — Ohitty'sform  for  the  commencement  is : — 

Middlesex,  to  wit  The  information  and  complaint  of  James  Johnson, 
ol^  eta,  taken  and  made  on  the  oath  of  the  said  Johnson,  before  me,  Rich- 
ard Robinson,  Esquire,  one  of  his  majesty^s  justices  of  the  peace  in  and  for 
the  said  county,  on,  eta,  who  on  his  oath  saith,  that»  eta 

Or,- 

Middlesex,  to  wit  Be  it  remembered,  that  on,  eta,  in,  eta,  James  John- 
son, of^  eto,  in  his  proper  person  cometh  before  me,  Richard  Robinson,  Es- 
quirsb  one  of  his  majesty's  justices  of  the  peace  in  and  for  the  said  county, 
and  upon  his  oath  maketh  complaint  that  eta* 

§  63.  With  U8^ — the  commencement  follows  more  or  less 
closely  these  English  forms,  but  varying  with  the  local  practice 
and  the  tastes  of  the  particular  pleader.* 

§  64.  Fourthly.  More  counts  ihcm,  one:  — 

Mow, — Where  there  are  more  counts  than  one,  the  com- 
mencement, unlike  the  caption  which  covers  the  entire  indict- 
ment, should  be  repeated  at  each  count.  But  since  it  is 
permissible  to  refer  from  one  count  to  another,^  this  is  com- 
monly done  in  an  abbreviated  form,  thus, — 

And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  further  present' 

iCrim.  Pra,  I,  §  146;  2  Chit  Crim.  Sneed  v.  P., 88  Mich.  248;  Crim.  Pra, 

Law,  6;  Archbi  Crim.  PL  ft  £▼.  (19th  I,  §  14d.  note. 

ed.)  116;  Rex  «.  Stratton,  21  HoweU  « Crim.  Pro*  I,  gg  148-lH  280-289a, 

St  Tr.  1045, 1049;  Rex  u  Wilkes,  19  716-727. 

HoweU  St  Tr.  1882;  Rex  t\  Sutton,  ^4  Chit  Crim.  Law,  t 

1  Saund.  269d;  Com.  v,  Feely,  2  Va.  'Sansman  «.  a,  77  Ind.  182;  S  v, 

Caa  1;  Com.  u  Stockley,  10  Leigh,  Thompson,  44  Iowa,  809  ;&  v.  Woulfe, 

67a  58  Ind.  17;  Schmidt'  u  &,  78  Ind.  41; 

scrim.  Pitx,  I,  g  66a  Housh  u  P.,  75  III  487. 

sp.  V.    McKinney,    10   Mioh.   54;  ? Crim.  Pra,  I,  gg  420-481. 

Shafer  r.  &,  18  Ind.  444;  &  v.  Smith,  ^2  Chit  Crim.  Law,  8;  &  u  MoAl- 

18  Kan.  274,  277;  S  u  Cassady,  12  lister,  26  Ma  874 
Kau.  550;  Walker  v.  &,  28  Ind.  61; 
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Or,- 

And  the  attorney  as  aforesaid,  who  prosecutes  as  aforesaid,  [in  some 
Mtata  adding,^  in  the  name  and  by  the  authority  aforesaid],  further  gives 
this  court  to  understand  and  be  informed.' 

III.  Thb  CoNOLUDmo  Past. 

§  66.  DlTersities  in  our  states. — Under  the  differing  writ- 
ten oonstitations  and  statutes  of  oar  states,  there  are  consider- 
able diversities  as  to  what  the  concluding  part  of  an  indictment 
must  contain.' 

§  66.  At  common  law^ —  the  following,  not  considering  now 
whether  anything  or  what  further  is  required  in  nuisance  and 
treason/  is  the  form :  — 

Against  the  peace  [and  dignity*]  of  the  State  [or  Commonwealth,  or 
United  States  of  America^ 

On  statute. —  Where  the  indictment  is  on  a  statute,  the  con- 
clusion is — 

Against  the  peaoe  [etc.,  cu  above],  and  contrary  to  the  form  of  the  statute 
[or  statutes  7]  in  such  case  made  and  provided.* 

Constitutiondl  forms. —  If  the  constitution  prescribes  a  form 
of  conclusion,  the  pleader  should  carefully  copy  its  words.* 

§  67.  Every  count. —  Except  where  a  statute  permits  other- 
wise, this  conclusion  must  be  attached  to  each  several  count.  ^^ 

iCrim.  Pra,  I,  §66a  Whiting  n  &,  14  Conn.  487;  P.  v. 

>2  Chit  Grim.  Law,  fL  Winkler,  9  CaL  234;  Cross  v.  P.,  47 

'As  to  the  whole  question,  see  UL  162;  Coggins  vi  &,  7  Port  263;  S. 

Crim.  Pra,  I,  §§  647-652a.  v.  Click,  2  Ala.  26;  [Frlsbie  u  U.  a, 

«Id.,I,  §  647;  II,  §§  868,  864,  807,  157  U.  a  160;  a  v.  Scott,  48  La.  Ano. 

1084.  22a    What  requisite,  see  Wood  tx  a, 

*  Unnecessary  at  common  law,  2  27  Tex.  Api  588;  Early  v.  Com.,  86 

Hale,  P.  C.  188;  but  in  some  of  our  Va.  921;  a  v.  Meyers,  00  Ma  1070; 

states,  made  necessary  by  the  con-  Hardin  tx  a,  106  Ga.  384;  Jackson  i\ 

stitution.    Crim.  Pro.,  I,  §§  650,  651;  U.  a,  42  Q  Q  A.  45a    What  not 

Cox  V.  a,  8  Tex.  Ap.  254;  Calvert  v,  requisite,  see  Alexander  v.  a,  27  Tex. 

a,  8  Tex.  Ap.  538;  a  v.  Parker,  81  Ap.  533;  a  «.  Johnson,  87  Minn.  403; 

N.  C.  531;  [Simpson  v.  a.  111  Ala.  6.]  a  v.  Kirkman,  104  N.  C,  Oil;  Com.  v. 

«2  Chit  Crim.  Law,  3-6;  Archb.  Freelove,  150   Masa  66;    Brown  «l 

Crim.  PL  &  Ev.  (10th  ed.)  71;  Rex  v.  Com.,  86  Va.  466;  a  v.  Harris,  106 

Boucher,  Trem.  P.  a  150,  151.  N.  C  682.] 

7  As  to  when  the  word  should  be  ^Crim.  Pra,  I,  §§  650-652a. 

in  the  singular  and  when  in  the  i<^Id.,  §g  420,  648:  [Com.  v.  Crossly, 

plural,  see  Crim.  Pra,  I,  §§  605-^07.  162  Masa  515;  a  v.  Dyer,  85  Md.  246u 

s  Some  variations  from  this  form.  In  some  jurisdictions,  informations 

and  abridgments  of  it,  do  not  render  need  not  conclude  **  against  the  peace 

the  conclusion  ilL    Id.,  g§  602-604:  and  dignity  of  the  state."    Bolin  v. 
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§  68.  The  information  —  has,  to  every  count,  the  same  con- 
olusion  as  the  indictment ;  ^  to  which  is  added,  not  necessarily,' 
bnt  in  proper  cases,  and  not  to  each  count,  but  to  the  entire 
information,  a  — 

§  69.  Prayer  for  process. —  There  is  no  precise  form  of 

words  for  it,  bnt  it  may  be,  following  in  substance  the  English 

forms:  — 

Whereupon  the  said  attorney-general  [or  district  attorney]  prays  the  con- 
sideration of  the  court  here  in  the  premises,  and  that  due  process  of  law 
may  be  awarded  against  him  the  said  [defendant]  in  this  behalf,  to  make 
him  answer  to  the  said  State  [or  Commonwealth,  or  People  of  the  State] 
touching  and  concerning  the  premises  aforesaid.' 

lY.  Thb  Indobsbhsrts. 

§  70.  In  general  —  Elsewhere. —  Under  the  differing  legis- 
lation of  our  various  states,  there  has  ceased  to  be  any  nni- 
formity  in  the  indorsements  required  upon  the  indictment. 
The  leading  ones  are  explained  in  ^^ Criminal  Procedure."^ 
There  are  statutes,  in  some  of  the  states,  providing  for  others.* 

§  71«  Printing. —  The  prosecuting  otBcer  should  consider 
carefully  what  ones  are  necessary  in  his  state,  and  their  forms, 
and  have  all  printed  *  upon  his  blanks.    As  to  — 

§  73.  The  method. —  There  is  no  particular  place  upon  the 
blank  where  the  indorsements  must,  as  of  law,  appear.    If  the 

SL,  51  NeK  681«  and  oases  therein  process  which  is  neither  needed  nor 

cited.]  expected? 

lid.,  gg  14S,  eB2a;  3  Chit  Grim.  «  Arohb.  Crim.  PL  ft  Er.  a^h  ed.) 

Law,  6;  Arohb.  Crim.  PI.  &  Ev.  (19th  117;  Crim.  Pra,  I,  §  146  and  note;  1 

ed.)  117;  a  v.  Smith,  18  Kan.  274;  Chit  Crim.  Law,  846,847;  2  id.  0. 

Com.  ixStockley,  10  Leigh, 678;  Com.  < Crim.  Pra,  I,  §§  690-704 

u  Feely,  2  Ya  Ga&  1.  *  &  u  Smouse,  60  Iowa,  48;  Sw  if, 

sSneedvkP.,  88  Mich.24a    IhaTO  Harris,  12  Nev.  414.    [Omission  of 

not  before  me  authorities  to  justify  names  may  be  sufficient  to  quash  in- 

a  more  exact  statement    All  the  dictment    Andrews  v.  P.,  117  IlL 

fiaglish  forms  which  I  haTe observed,  196;  Com.  n  Schall  2  Pkk  Dist  462; 

andapartof  the  American  ones,  haTe  S.  v.  Boy,  88  Ma  268;  S.  v.  Lewis,  96 

the  prayer  for  process.    I  cannot  see,  Iowa,  286^    In   some  jurisdictions, 

in  reason,  why  process,  which  issues  such  omission  not  sufficient  to  quash. 

on  motion  upon  an  indictment,  may  See  S.  v.  Wood,  49  Kan.  711;  Fisher 

not  be  awarded  in  the  same  way  t;.  TJ.  S.,  1  Okla.   252;  Thompson  v, 

upon  an  information.     And,  espe-  Com.,  SSVa  46;  8.U  Hollingsworth, 

cially,  if  the  defendant  is  in  custody  100  N.  C.  536.] 

awaiting  the  criminal  proceedings,  ^  Antef  g  51. 
or  on  bail  awaiting  it,  why  pray  for 
8                                             88 


§  72.J  OOMMOK  TO  ALL  OFFENSES.  [bOOK   II. 

names  of  the  witnesses  are  required,  ample  space  for  them 
should  be  provided ;  and  it  will  not  be  incorrect  to  let  them 
follow,  on  the  indictment,  the  printed  word  ^^  Witnesses."  As 
to  the  short  indorsements,  it  will  be  specially  convenient  to 
put  them  upon  the  back,  after  the  paper  is  folded  and  ready 
for  the  files  of  the  court.  A  form  for  them  employed  in  one 
of  the  districts  of  Kew  York  is  given  on  this  page  as  sug- 
gestive. In  the  blank  from  which  it  was  copied,  the  district 
attorney's  name  is  printed,  instead  of  leaving  a  space  for  it  to 
be  written.  But  in  those  states  in  which  he  is  required  to  dgn 
the  indictment,  no  reason  occurs  to  the  writer  why  he  may  not 
write  his  name  here,  as  such  signing.  Where  a  prosecutor's 
name  is  required  to  be  indorsed,  or  any  other  short  indorsement 
is  provide  1  for  by  statute,  the  officer  who  prepares  the  blanks 
can  f  iL<}  I  place  and  method  for  it  on  the  back. 

COUNTY  OF  ALBANY. 
Court  of 
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CHAPTER  VI. 

ALLEQATIONB  IN  THE  BODY  OF  THE  INDICTMENT  COMMON  TO 

ALL  THE  OFFENSEa 

§  78.  Introduotion. 
74-77.  Name  and  addition  of  defendants 
78;  79l  Names  of  third  persona 
80-90.  Time  and  plaoa 

§78.  How  chapter  divided. —  We  shall  consider:  I.  The 
name  and  addition  of  the  defendant ;  II.  The  names  of  third 
persons;  IIL  The  allegations  of  time  and  place. 

L  The  'Same  and  Addition  of  thb  Defendant. 

§  74.  United. — Though  the  statute  of  additions  is  not  gen- 
erally in  force  in  our  states,^  or  legislation  has  rendered  harm- 
less the  non-observance  of  its  forms,  the  pleader  may  like  to 
see  how  the  allegation  under  it  should  be;  namely, — 

John  Jonefl^  late  of  Chicago  in  the  oounty  of  Cook,  laborer;  >— 

Or,- 

John  JoneSy  late  of  Chicago  in  the  county  of  Cook,  laborer,  otherwise 
called  Billy  Thompson  [late  of  said  Chicago,  laborer]; ' — 

Or,- 

John  Jones  [etc.,  cm  above],  and  Jacob  Roper,  late  of  said  Chicago^  clerk, 
and  Jane  Roper,  wife  of  said  Jacob;  ^ — 

Or,  where  the  indictment  isagainst  a  married  woman  alone, — 

Jane  Roper,  wife  of  Jacob  Roper,  of  Chicago^  in  the  county  of  Cook,  clerk 
{the  husband's  addition].* 

iCrim.Pra,  I,  §§672-674.  [Atcom-  'The  words  in  brackets  are  not  re- 

mon  law  the  rank,  eta,  should  be  quired.    Crim.  Pra,  I,  §681;  1  Chit 

stated,  and  this  was  extended  by  stat-  Crim.  Law,  210,  211 ;  2  id.  2L 

ute  of  1  Henry  Vm  c.  6,  known  as  the  ^1  Chit  Crim.  Law,  210,  211;  2  id. 

"Statute  of  Additions."    This  stat-  2,  & 

ute  is  old  enough  to  be  a  part  of  the  A2id.  2;   Lasington's  Case,   Cra 

common  law,  but  in  most  jurisdio-  Eliz.  760;  2  Hawk.  P.  C.,  ch.  23,  §  124. 

tions  has  been  abrogated  or  is  not  See  Rex  v,  Hurrell,  Ryan  &  Moody, 

recognized,  a  «.  Quest  100  N.  Q  410.]  N.  P.  296. 

SI  Chit  Crim.  Law,  176;  2 id.  1. 
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§  76.  ^^Late  of,"  etc. — The  expression  "late  of,"  adding 
the  place  of  the  commission  of  the  offense  instead  of  the  actual 
domicile,  is  sufficient  in  law,  it  is  convenient,  and  it  is  nearly 
universal  in  practice  both  in  England  and  in  our  states.^ 

§  76.  Name,  if  known  —  (Corporation). —  How  the  name  is 
alleged  when  known  we  have  just  seen.^  It  should  be  the  en- 
tire Christian  and  surname,  and  not  the  surname  and  the  initial 
letter  of  the  Christian  name;'  with  the  exception,  it  would 
appear,  that  the  initials  will  suffice  where  the  party  has 
become  commonly  known  by  them.^  How  the  name  of  a  cor- 
poration is  to  be  alleged  when  indicted  we  saw  in  another  con- 
nection.^   Now, — 

§  77«  Name  unknown. —  If  the  name  of  the  defendant  is 
unknown,  one  practical  method  is  to  indict  him  by  a  wrong 

« 

name;  and  he  cannot  avail  himself  of  the  defect  without  dis- 
closing, in  advance  of  his  plea  to  the  merits,  a  name  to  which 
he  cannot  avoid  answering.*  But  ordinarily  this  is  not  neces- 
sary, and  the  allegation  may  be,  for  example, — 

One  Montgomery,  eta,  whose  given  name  is  to  the  jurors  unknown;  ^ — 

Or,- 

One  whose  surname  is  Montgomery,  and  the  initial  of  his  Christian 
name  is  (X,  but  further  it  is  to  the  jurors  unknown;  * — 

Or,- 

A  man  who  was  personaUy  brought  before  the  jurors  by  tivi  keeper  of 
the  prison,  and  refused  to  diBolose  to  them  his  name^  and  his  rame  is  to 
them  unknown;  *— 

Or,- 

A  woman  of  medium  height  and  weight,  dark  features,  blaok  bair,  and 
a  soar  on  the  left  cheek;  whose  name  is  to  the  jurors  unknown.^* 

1 1  Chit  Orim.  Law,  209, 210;  XJ.  a  *Id.,  §§  OTGo,   077,    750,   701-708; 

V,  Wiloox,  4  Blatoh.  885;  8.  v.  Med-  Plumley  «l  a,  8  Texas  Api  520;  Al- 

bury,  8  R  L  188;  Ivey  v.  a,  12  Ala.  ford  v.  a,  8  Texas  Api  645. 

270;  Buckland  v.  Com.,  8  Leigh,  782;  7  Harris  v.  a,  2  Texas  Api  102, 100. 

a  V,  Mulhisen,  09  Ind.  145;  Cowley  And  see  Jones  vi  a,  08  Ala.  27. 

V.  P.,  21  Hun,  415;  Myers  v.  P.,  20  'And  compare  with  Crim.  Pta,  I, 

HL  178;  [Com.  f>.  Taylor,  118  Mass.  t]  g§  078,  085. 

«An*e,  §74,  »Crim.  Pra,  I,  §  070.    [An  eesen- 

'Masters  v.  Carter,  4  DowL  P.  G.  tial  fact  constituting  an  offense  may 

677,  1  Har.  &  W.  072;  Anderson  n  not  be  omitted  because  unknown  to 

Baker,  8  DowL  P.  C  107.  the  grand  jury,    a  u  Burke,  151 

4  Crim.  Pra,  I,  §§  085, 080.  Ma  180.] 

•Id.,§082L    And  see iKW^,  §  7a  » And  see^  further.  Id.,  §g  070-080; 
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II.  Thb  Names  of  Thibd  Pbbsoks. 

§  78.  Additions  —  are  not  required  to  the  names  of  third  per- 
sons,^ except  where  they  constitute  an  element  in  the  offense. 
Nor,  in  general,  are  they  commonly  given;  though,  quite  ap- 
propriately, in  special  circumstances  they  are,  even  where  not 
strictly  required. 

§  79«  Names. — When  and  what  names  of  third  persons 
should  be  averred  is  explained  in  other  connections.^  The  forms 
of  averment  may  be  such  as  — 

EdwBid  Feiguson  [or  Edward  Ferguson,  clerk].' 
Edward  Ferguson,  Jacob  Jones^  and  John  Hnbbard.     [Not  Ferguson, 
Jones,  eta  Ca*] 

Edward  Ferguson,  Administrator  of  the  estate  of  the  late  Richard  Hop- 
kins^ deceased.     [Not  Richard  Hopkins,  unless  he  was  living  when  the 
offense  was  committed.'^    But  it  is  proper  to  say], — 
The  body  of  Richard  Hopkins,  then  lately  deceased* 
A  certain  person  whose  name  is  to  the  jurors  unknown.^ 
An  adult  male  white  person  whose  name  is  to  the  jurors  unknown.* 
A  certain  male  child  then  recently  born  of  the  said  Jane,  and  not  named.* 
The  Farmers'  and  Mechanics'  National  Bank  of  Buffalo  [a  corporation. 
Or  a  corporation  called,  etc].^* 

• 

Justice  V.  Sb,  17  Ind.  56;  Alford  v.  &,  the  name  of  the  corporation  (which 

8  Tex.  Ap  645;  Harwood  v.  Siphers^  is  an  artificial  person,  Crim.  Law,  I, 

70  Me^  464  g  417),  the  same  as  in  designating  a 

1  Crim.  Fra,  H,  §§  506,  718;  1  Chit  natural  person,  without  adding  the 

Crim.  Law,  21L  matter  here  given  in  brackets.  Crim. 

SFor  example.  Crim.  Pra,  I,  gg  104,  Pra,  I,  §  682  and  notes;  U,  g§  445, 

405,  546^652,  571-578,  581;  U,  §§  62,  455,  456;  McCamey  v.  P.,  83  N.  Y. 

107, 187-180, 492^  493, 506-511, 71&-726^  408,  410,  411;  Noakes  v.  P.,  25  N.  Y. 

843,  890,  1006:  Stat  Crimes,  §§  835,  880;  Murphy  v.  a,  36  Ohio  St  628; 

428, 443, 457,  602^  603, 644,  672, 673, 894  Burke  n  S.,  34  Ohio  St  79. 

923,  944, 1037, 112a  [When  the  names  of  persons  in- 

*2  Chit  Crim.  Law,  21  et  aeq.  jured  by  crime  must  be  given,  see 

4  Crim.  Pra,  U,  g  72a  Goodson  n  &,    29   Fla.  511;    a  v. 

*  Crim.  Pra,  II,  g  725.    And  see  8  Roubles,  43  La.  Ann.  200;  a  v.  Tracy, 
Chit  Crim.  Law,  964  73  Md.  447;  Mays  v,  a,  28  Tex.  Ap 

•  2  Chit  Crim  Law,  86;  P.  v. Grayes,  484;  P.  v.  Bums,  53  Hun,  274;  Alex- 
5  Pfeu-ker,  C  C.  134.  ander  v,  a,  27  Tex.  Ap  94;  Smith  v. 

7  Archb  Cr.  PL  &  Ev.  (19th  ed.)49;  a,  26  Tex.  Ap  577;  Armstrong  v.  a, 

Crim.  Pra,  II,  §  507;  Edmonds  v.  a,  27  Tex.  Ap  462;  a  v.  Hupp,  81 W.  Va. 

84  Ark.  72a  355;  Winslow  v.  a,  26  Neb.  808;  P.  v. 

SRye  n  a,  6  Tex.  Ap  15a  Hanselman,  76  CaL  460;  Miller  v.  P., 

•CrinL  Pra,  U,  §  510.  18  Cola  166;  Hamilton  v.  a,  26  Tex. 

MOn  principle^  and,  it  is  believed^  Ap  206;  a  v,  Horn,  93  Mo.  190;  Com. 

on  the  authorities,  which  BtUl  are  v.  Buckley,  145  Mas&  181;  Grant  v. 

somewhat  indistinct  and  contradict-  a,  85  Fla.  581;  a  v,  CoIUds,  4  N.  D. 

ory,  it  is  sufficient  to  state  correctly  433;  Bowel  v.  a,  106  Ala.  178;  Wood- 
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III.  The  Allegations  of  Time  and  Place. 

§  80.  United. —  In  ordinary  cases,  the  time  and  place  are 
alleged  as  follows :  — 

On  the  tenth  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-three^i  at>  [the  fifth  ward  of  the  city  of]  New  York, 
in  the  county  of  New  York^  [or,  in  some  of  our  states,  at  the  county  of 
^1  naming  it,  and  not  specifying  the  town  *  ]. 

§  81.  Time  in  continning  olfenses. —  If  the  offense,  though 
in  its  nature  continuing,  admits  of  being  perpetrated  on  a  single 
day,  and  so  the  pleader  may  charge  it  either  way  at  his  elec- 
tion,* the  writer  deems  it  to  be  ordinarily  the  better  practice 
to  aver  simply  one  day;  unless  a  judgment  of  abatement  is 
sought,  and  then  only  the  continuing  form  will  suffice.  If  al- 
leged as  on  one  day,  the  proofs  may  still  be  that  it  was  continu- 
ing; that  is,  committed  on  any  number  of  other  days,  the  same 
as  under  the  other  form  of  allegation.^  There  is  an  excep- 
tional doctrine  to  the  contrary  in  Massachusetts;  in  which 
state,  therefore,  what  is  thus  advised  would  not  be  practi- 
cable.* But^  however  the  practitioner  may  regard  this  sugges- 
tion,— 

ard  u  a,  88  Tex.  Crim.  R.  654;  an  *  Crim.  Pro.,  I,  §  870;  a  n  Martin, 

EUis,  119  Ma  487;  Boles  v.  a,  58  Ark.  84  Ark.  840;  Lowe  n  a,  4  Texas  Ap. 

85.    When   unnecessary,   see  a  tx  84;  Holoman  v.  a,  2  Texas  Ape  610; 

Warren,  109  Ma  480;  a  v,  Vandoran,  a  v.  Bowen,  16  Kan.  475;  Wilkinson 

109 N.  a  864;  a  V.  McKinley,  82  Iowa,  v.  a,  10  Ind.  872;  a  v.  Mulhisen,  69 

445;  P.  tx  Van  Alstine,  57  Misa  69.]  Ind.  145;  a  v,  Boper.  1  Dev.  &  Bat. 

iCrim.  Pra,  I,  §  889L    [AUegation  208;  Woody  «.  a,  82  Qa.  595;  Davis 

of  certain  year  of  our  Lord  not  neo-  u  a,  88  G^  98;  Steerman  u.  a,  10  Ma 

essary,  unless  required  by  statute,  as  508;  Norris  v.  a,  25  Ohio  St  217; 

it  is  no  longer  necessary  to  distin-  Henry  v,  8.,  85  Ohio  St.  128;  Davis  tx 

guish  the  year  of  the  reign,    Peters  Com.,  13  Bush,  818;  Williams  v.  a, 

V.  U.  a,  86  a  a  A.  lOSw  42  Misa  828;  Newoomb  u  a,  87  Misa 

>It   is   immaterial   whether  the  888. 

word  here  is  «  at "  or  '< in."  Id.,  §  878;  •  For  example,  Stat  Crimes,  §§  697, 

[a  V.  Dixon,  104  Iowa,  741;  Leadbet-  708,  722,  784,  979. 

ter  V.  U.  a,  170  U.  a  606.]  '  Crim.  Pra,  I,  §§  892,  898,  897; 

»  Quinlan  u  P.,  6  Parker,  Q  a  9;  Cowley  v.  P.,  88  N.  Y.  464, 472, 8  Abbi 

P.  V.  Holmes,  6  Parker,  a  a  25.  Not  New  Caa  1;  a  v.  Haley,  52  Vt  476u 

used,  except  in  a  few  cities  8^ch  as  ®  Crim.  Pra,  I,  §  402;  Com.  v.  Foley, 

New  York  and  Albany.  99  Masa  499;  Com.  v.  Bobinson.  126 

«P.  V.  Casey,  72  N.  Y.  898;  Baoci-  Mass.  259;  Com.  u  Elwell,  1  Gray, 

galupo  V.  Com.,  88  Grat  807;  McDei^  463. 
mott  V.  P.,  5  Parker,  C.  a  102;  P.  u 
Sully,  5  Parker,  a  Q  143. 
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CB.  VL]  body  of  Iin)ICTMENT  [§§  82-84. 

§  82.  Never  to  be  employed. — The  fcUowing  form,  not  un- 
frequentlj  fonnd  in  the  books,  and  in  hjoaI  circamstances  not 
rendering  the  indictment  bad,  either  because  the  uncertain 
days  may  be  rejected  as  surplusage,^  oi  because  the  courts  do 
not  deem  it  necessary  to  compel  absol«  te  accuracy,  is  not  fit 
for  practical  use,  so  long  as  the  langm^ge  provides  what  is  bet- 
ter:— 

On  the  tenth  day  of  March,  in  the  year  c^  our  Lord  one  thonsand  eight 
hundred  and  eighty-three,  and  on  divers  other  days  and  times  between  that 
day  and  the  day  of  the  [taking  of  this  inqn  sition,  or]  finding  of  this  indict- 
ment^ 

§  83.  Proper  forms. —  The  ples^der  can  select  between  the 
following,  with  or  without  slight  variations,  according  to  his 
taste  and  the  nature  of  the  partict  lar  case :  — 

On  the  tenth  day  of  June,  in  the  yes  r  of  our  Lord  one  thousand  eight 
hundred  and  eighty-three,  and  thenoe  continually  until  [the  fourteenth  day 
of  August,  in  the  same  year,  or,  what  ij  best  in  most  cases]  the  day  of  the 
finding  of  this  indictment* 

On  [etCy  specifying  a  day,  as  above}t  \^d  on  [each  day  from  then  until  the 
finding  of  this  indiotment,^  or]  aU  the  other  days  since,  and  up  to  the  find- 
ing of  this  indictment* 

§  84.  ^*  Then  and  there." — The  common  rule  being  that 
repetitions  of  time  and  place  may  be  made  by  ^'  then  and  there,"  * 
we  have  not  many  authorities  to  the  question  whether  the  same 
will  suffice  after  the  allegations  in  the  last  two  forms.  That  it 
will,  after  the  former  of  them^  is  reasonably  plain ;  ^  because 

iGrim.  Pra,I,g888;  Cookua,ll  <Grim.  Pra,  I,  §  894;  3  Chit  Crim. 

Ga.  Sa  Law,  48;  8  id  677,  680, 683, 618;  Com. 

>  Crim.  Pra,  I,  g  896;  2  Chit  Crim.  v.  Kendall,  12  Cush.  414;  Com.  v.  Beld- 
Law,  89, 40,  47;  Com.  i;.  Gallagher,  1  ing,  18  Met  10.  PracticaUy,  in  a 
Allen,  692;  Berth  v.  S.,  18  Conn.  482;  strictly  continuing  offense,  and  espe- 
&  9.  Thomas,  60  Ind.  292;  S.  v.  Stogs-  ciaUy  where  an  order  for  the  abate- 
dale,  67  Ma  680;  S.  v,  Prescott  88  ment  of  a  nuisance  set  out  was  to  be 
N.  H.  212;  S.  «l  Boling,  2  Humph.  414;  asked,  I  should  adopt  this  form,  re- 
Smith  V.  Com.,  6  B.  Monr.  21;  Com.  jecting  the  words  in  brackets.  And 
V.  Ashley,  2  Gray,  866;  Com.  n  SuUi-  I  see  no  reason  why  another  form 
Tan,  5  Allen,  611 ;  S.  v.  Traoey,  12  R.  L  should  be  preferred  in  any  case  of  a 
216;  Bex  v.  Russell,  6  East,  427;  U.  S.  continuing  offense. 
V,  Lumsden,  1  Bond,  6;  S.  u  CoUins,  *  S.  v.  Odell,  42  Iowa,  76;  &  r.  Allen, 
48  Me.  217.    A   similar   form,  but  82  Iowa,  24a 

worse,  is,  ^*on,  eta,  and  on  divers  other  ^  S.  v.  Freeman,  27  Iowa,  888.   And 

days  as  well  before  as  after  that  day."  see  Com.  v,  Walton,  11  Allen,  288;  & 

2  Chit  Crim.  Law,  68, 69, 78;  Com.  u  v.  Way,  6  Neb.  288. 

HcClanahan,  2  Met  (Ky.)  8;  a  v,  sCrim.  Pra,  I,  §  407  ef  seq, 

Bporbeck,  44  Iowa,  667.  7  Com.  ?•.  Wood,  4  Gray,  It 
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there  is  one  onbroken  period,  and  the  word  ^  then "  may  as 
well  indicate  it  where  it  exceeds  twenty-four  hours  as  where  it 
does  not.  On  the  other  hand,  if  two  separate  days  have  been 
mentioned,  ^Hhen"  can  refer  to  only  one;  and,  when  it  is  un- 
certain to  which  one,  the  averment  will  be  bad.^  But  if  the 
second  of  the  above  foriu  to  be  interpreted  as  denoting  sepa- 
rate days?  Probably  not;  because  each  day  consists  of  a  full 
twenty-four  hours,  and  so  this  form  also  discloses  no  break. 
Still,  there  are  various  ways  of  avoiding  the  objection.  In  an 
indictment  with  no  other  specifications  of  time,  the  following 
will  be  plainly  adequate:  — 

During  the  time  [or  times]  aforestJcLS 

§85.  Day  of  week  —  (Sunday).-:- Most  of  the  indictments 
wherein  the  day  of  the  week  must  be  alleged '  are,  upon  stat- 
utes, for  violations  of  the  Sabbath,  Sunday,  or  Lord's  Day,  as 
the  expression  may  be.  It  is  practically  best  to  employ  the  stat- 
utory term.  And,  where  it  is  immaterial  during  what  part  of 
the  twenty-four  hours  the  act  is  done,  the  form  may  be, — 

On  [eta,  <u  in  ordinary  eases  ^i  being  Sunday  [or  being  the  Sabbath,  or 
being  the  Lord's  Day,  or  being  the  Lord's  Day  commonly  caUed  Sunday, 
or  being  the  first  day  of  the  week  commonly  called  Sunday].* 

§  8(>.  Hour  of  day  of  week. —  If  the  hour,  as  well  as  the 
day  of  the  week,  or  otherwise  the  part  of  the  day,  is  also  ma* 
terial,*  the  expression  will  likewise  preserve  the  statutory  terms. 
It  may,  for  example,  be:  — 

On  the  fourteenth  day  of  July,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-three,  being  Saturday,  and  after  the  hour  of  six 
o'clock  in  the  afternoon  of  said  day  ^  [or  being  the  Lord's  Day,  and  between 
the  midnight  preceding  and  the  midnight  succeeding  the  said  day*]. 

Or,  there  may  be  cirumstances  in  which  the  allegation  sup- 
plementing that  of  the  day  of  the  week  should  be, — 

During  the  time  of  divine  worshipi* 

13  Hale,  P.  a  178;  1  Chit  Grim.  482;  a  n  Meyer.  1  Speers,  805;  a  tx. 

Law,  21&  Helgen,  1  Speers,  810;  a  t7.  Baltimore^ 

>8  Chit  Grim.  Law,  677.    And  see  eta  R  Ca,  15  W.  Ya.  862;  Bridges « 

Id.,  664-667.  a,  87  Ark.  224;  Reg.  tx  Cleworth,  4 

<Crim.  Pra,  I,  §  830.  R  &  a  927;  Com.  u  Orowther,  117 

«  Ante,  §  8a  Mass.  116. 

•  2  Chit  Crim.  Law,  21, 25,  and  note ;  •  Crim.  Pra,  I,  §  800. 

8  id.  672;  a  u  Parnell,  16  Ark.  506;  ^  Com.  v.  Colton,  8  Gray,  48a 

Eltel  V.  State,  88  Ind.  201;  Carver  v.  ^Com.  v.  Wright,  12  Allen.  187. 

a,  69  Ind.  61;  Albrecht  v.  a,  8  Tex.  ^2  Chit  Crim.  Law,  27,  2a 
Ap,  818;  Archer  v.  a,  10  Tex.  Api 
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§  87.  Night. —  If — as,  for  example,  in  burglary  —  the  crime, 
or  the  degree  of  it  for  which  a  special  punishment  is  sought  to 
be  inflicted,  caoi  be  perpetrated  only  in  the  night,  the  indict- 
ment must  lay  it  as  in  the  night  of  the  day.^  And  it  is  prac- 
tically the  safer  way,  and  in  some  circumstances  necessary,  to 
add  the  hour,  which  may  be,  and  commonly  is,  preceded  by  the 
word  « about.'''    Thus,— 

On  the  first  day  of  June,  in  the  year  of  onr  Lord  one  thousand  eight 
hundred  and  eighty-three,  about  the  hour  of  one  in  the  night  thereof.' 

§88.  Negatiring  limitations  bar. —  When  the  offense  ap- 
pears, ^wtmayik?£tf,  to  be  barred  by  the  statute  of  limitations,* 
and  it  is  desirable  to  negative  the  bar,^  the  matter  should  be 
alleged  in  accordance  with  the  statutory  terms.  There  are 
various  methods;  as,  for  example,  follow  the  setting  out  of  the 
offense  in  the  ordinary  way  by — 

After  the  oommiasion  of  the  said  offense^  as  aforesaid,  the  said  A.  [one 
of  the  defendants]  was  absent  from  the  state  for  the  period  of  five  months^ 
to  wit,  from,  eta,  to,  eta;  and  the  said  K  [another  defendant]  conoealed 
himself  from  the  aforesaid  time  of  its  oommission  for  the  spaoe  of  two 
years  until,  eta  [but  keeping  within  the  terms  of  the  particular  statutory 
exception].* 

Or,  while  the  dates  show  no  bar,  if  the  pleader  desires  to 
forestall  suspicion  thereof,  though  unnecessarily,  he  may  set 
forth  the  time  of  the  offense  as  follows:  ^  ^ 

On  [eta,  laying  the  time  in  the  ordinary  way],  the  same  being  within 
ten  days  next  before  the  [presenting  of  this  complaint,  or]  finding  of  this 
indictment 

§  89.  On  higli  seas  and  abroad, — There  are  various  distinc- 
tions as  to  what  will  give  jurisdiction  to  the  courts  of  the 
United  States  over  offenses  committed  on  the  high  seas  and 

iCrim.  Pro.,  I,  §  800;  9  id.,  §  181;  Bradley  v.  a,  82  Ark.  704;  Hamilton 

HaU  «i  P^  48  IkQoh.  417.  v.  Q..  11  Tex.  Ap.  n6;  Hagar  u  a,  35 

sCrim.  Pro,  II,  §g  181-188a.  Ohio  St  368;  PoweU  v.  a,  62  Wi& 

'8  Chit.  Crim.  Law,  1117;  a  v.  217;  a  v.  Jones,  10  Iowa»  206;  a  u 

Clark,  42  Vt  620;  B.  if.  Jordan,  76  Hay  den,  46  Iowa,  It 

N.  a  27;   Lyons  tt  P.,  68  IlL  271;  *8tat  Crimes,  §§  267-267. 

Com.  n  Taylor,  6  Blnn.  277;  Rex  v,  ^Crim.  Pra,  I,  §  406;  Stat  Crimes, 

Jones,  1  Leach  (4th  ed.),  687;  Bex  u  §  264 

Compton,7Car.&P.  180;  RexuTur-  ^XJlmer  v.  a,  14   Ind.  62;   Stat 

ner,  6  How.  St  Tr.  666;  Johnson  v.  Crimes,  §§  261&,  261c;  a  v,  Meyers, 

Com.,  20  Grat  706;  a  v,  Bartlett,  66  68  Ma  266;  Hansford  v.  a,  64  Ga.  66, 

M&  200;  Edwards  v.  a,  62  Ind.  84;  7Reg.  v.  Cleworth,  4  E  &a  027. 
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elsewhere  outside  of  our  territorial  limits.*  And  the  rule  for 
the  indictment  is,  that  it  must  lay  the  place  and  the  crime  in 
a  way  to  make  the  jurisdiction,  equally  with  the  wrongful  act 
itself  f  prima  facie  appear.'  Every  allegation  should  conform 
to  the  combined  law  and  facts  of  the  individual  case;  for  ex* 
ample,  the  following,  when  thus  conforming,  is  correct:  — 

Upon  the  high  seas»  out  of  the  jurisdiction  of  any  particular  state,  in  and 
on  board  a  certain  ship  or  Tossel  of  the  United  States  [the  name  whereof 
is  to  the  jurors  unknown,  or]  named  the  Mary  Ann.' 

§  90.  Other  special  places. —  When,  in  other  cases,  a  spe* 
cial  locality  is  an  element  in  the  offense,  it  must  be  alleged. 
The  occasions  for  the  application  of  this  rule  are  various,  but 
attended  by  no  such  difSculties  as  to  require  forms  to  be  given 
here.* 

1  See,  in  connection  with  the  slat-  Committed  In  a  foreign  conntrj,— 

utes,  Crim.  Law,  I,  §§  10»-12d,  186-  see  Reg.  v.  Sawyer,  2  Car.  &  K  101; 

IH  182-186,  201,  20a  And  see  post,  [Anderson  v.  U.  &,  170  U.  &  481.] 
§  879,  note.  ^Harris  u  a,  60  Ala.  127;  U.  &  ci 

>Crim.  Pra,  I,  g  45  ef  Mg.,  825, 86i  Jaokson,  4  Cranoh,  C.  C  488;  &  v. 

876,  881,  884.  Kaster,  85  Iowa,  221;  Bex  u  Pedly,  1 

*U.  a  V.  Hohnes,  6  Wheat  412;  A.  ft  K  822;  Rex  v.  White,  1  Bur. 

U.  a  til.  Moulton,  5  Mason,  587;  U.  a  888;  Bex  n  Brooks,  Trem.  P.  a  195; 

V.  Palmer,  8  Wheat  610;  U.  a  vi  Beg.  v.  Mutters,  Leigh  Sc  C  491, 10 

Plumer,  8  Clil  28;  Beg.  u  Keyn,  18  Cox,  C.  Q  6;  a  vt.  Hazle,  20  Ark.  156; 

Ck>x,  GL  G.  408;  Beg.  v.  Serva,  2  Car.  &  Com.  u  Haynes,  2  Gray,  72;  Com.  v, 

K  58, 1  Cox,  C  G.  292;  Beg.  ix  Men  Goodnow,  117  Mas&  114;  Com.    a 

ham.  1  Fost  &  F.  869;  Bex  v.  Hind-  Wentworth,  Brightly.  818;  Com.  v. 

marsh,  2  Leaoh  (4th  ed.X  569;  Bex  «.  Waters,   11    Gray,  81.     Place,   i& 

Amarro,  Buss.  &  By.  286;  Bex  ▼.  state,  under  Jurisdiction  of  United 

Kidd,  14  HoweU  Bt  Tr.  128^  ISa  Stotes,— U.  a  f>.  P&ul,  6  Pet  141. 
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THE  ALLEGATION  OF  A  PREVIOUS  OFFENSE  RENDERING  THE 
PRESENT  MORE  HEAVILY  PUNISHABLE. 

§  91.  In  general. — As  seen  elsewhere,  the  statutes  making 
a  second  or  third  offense  punishable  more  heavily  than  the  first 
are  in  terms  quite  diverse.  Eaoh  practitioner,  therefore,  should 
specially  note  and  follow  what  is  enacted  in  his  own  state.  But 
in  every  state  the  prior  offense  or  conviction  must  in  some  form 
be  alleged ;  for  it  is  a  fact  indispensable  to  the  heavier  punish- 
ment to  be  inflicted.*    Now, — 

§  92.  Prior  conyiction. —  If,  by  the  terms  of  the  statute,  or 
by  its  interpreted  meaning,'  there  must  be  a  conviction  of  the 
prior  offense,  either  with  or  without  sentence  thereon,'  before 
the  second  is  committed,  or  before  the  prosecution  therefor  is 
begun,  the  fact  to  be  alleged  is,  it  is  perceived,  not  in  pais,  but 
of  judicial  record.  So  that  we  are  confronted  with  the  ques- 
tion, which  will  several  times  arise  in  this  volume,  and  upon 
which  the  authorities  appear  to  be  a  little  confused  and  uncer- 
tain,— 

§  93.  How  is  a  record  fact  to  be  alleged! — On  a  question 
like  this,  the  rules  in  criminal  and  civil  causes  are  the  same.* 
In  early  times,  in  both,  pleaders  commonly  set  out  record  facts 
in  the  plethoric  terms  of  the  extended  record ;  ^  and  so,  in  prac- 
tice, they  often  do  still,  even  where  it  is  certain  that  so  great 
fullness  is  not  required.  But  some  of  the  old  cases  have  been 
overruled;  and  at  present,  and  for  a  long  time  past,  the  pre- 
vailing doctrine  in  our  states  and  in  England  has  been  and  is, 
that  a  record  fact  is  not  distinguishable  from  any  other ;  and, 
like  one  resting  in  oral  proofs,  it  may  be  alleged  in  any  apt 

1  Crim.  Law,  I,  §§  959-065;  Stat  >  Stat  Crimee,  §  848;  Grim.  Law,  I, 
Crimes,  §§  981,  1044a;  Com.  v.  Hai^    §  96a 

rington,  130  Masa  85;  Johnson  v.  P.,  «  Crim.  Pia,  I,  g§  320,  821,  823»  825. 
55  N.  Y.  512;  Lamej  v.  Cleveland,  ^  Crim.  Pra,II,§ 906;  Pitt  uKnight, 
84  Ohio  St  59a  1  Saond  8& 

>8tat  Crimes,  §  240;  1  Hale,  P.  a 
685,  686;  ante,  §  82L 

48 


§  93.]  COMMON  TO  ALL   OFFENSES.  [bOOK  IL 

phrase  which^  in  a  manner  not  creating  a  variance,^  fully  cov- 
ers the  law  relied  on,  and  gives  the  other  party  adequate  in- 
formation of  what  he  is  to  answer;  rejecting  sach  collateral 
and  related  facts  as,  by  reason  of  their  connection  with  those 
alleged,  are  indispensable  parts  of  the  evidence.^  For  example, 
a  declaration  in  debt  on  a  judgment  may  simply  aver  that,  at 
a  term  and  court  named,  the  plaintiff,  by  the  judgment  [or  by 
the  consideration]  of  the  said  court,  recovered  against  the  de- 
fendant a  sum  specified,  etc.,  for,  etc.,  without  any  full  setting 
out  of  the  record.'  So,  in  a  suit  for  malicious  prosecution,  the 
record  of  the  proceeding  complained  of  and  its  termination 
may  be  fully  described  in  brief.*  Where  the  record  is  of  a 
court  of  inferior  jurisdiction,  the  allegations  must  also  show 
the  jurisdiction;  but  on  the  question  of  the  form  and  extent  of 
them  the  authorities  are  discordant.*    Of  course,  within  this 

1  Dacommun  «.  Hysinger,  14  UL  244;  Beeves  v.  Townaend,  2  Zab.  896; 
249;  Noyes V.  Newmaroh,  1  AUen,  51;  Van  Ettenu  Hurst,  6  Hm(N.  T.),  811; 
Gulick  V.  Loder,  2  Green  (N.  J.),  572;  People  t7.  Weston,  4  Parker,  a  C  226: 
Hunt  u  Middlesworth,  44  Mich.  448;  Dakin  u  Hudson,  6  Ck)w.  221;  Bow- 
Weber  V.  Fickey,  52  Md.  500.  man  cl  Buss,  6  Cow.  234;  Holden  v. 

sSaund.  6th  ed.  by  Wms.  91a,  note,  Scanlin,  80  Vt  177;  Boys  v.  Lull,  9 

and  the  cases  there  cited;  1  Chit  PL  Wis.  824;  Ourrie  v,  Henry,  2  Johns. 

870;  2  id.  482  6t  seq.;  Grim.  Pnx,  II,  433;  Moseley  v.  White,  1  Port  410; 

§§  346,  888,  897,  902,  904,905,  911,  941,  Beans  v.    Emanuelli,  36   CaL    117; 

948.  946, 1051:  Bex  v.  Brooks,  Trem.  Wormeri;.  Smith,  2  Ind.  285;  Bowley 

P.  a  175;  Chittenden  t^  Catlin,  2  D.  t;.  Howard,  23  CaL  401.    In  1  Saund. 

Chifx  22;  Blizard  tx  Kelly,  2  R  &  C.  Wm&   ed.    91a,  notes,  the  English 

288;  Walker  v.  Play,  22  Ark.   103;  doctrine  is  stated  thus:  "Inpleading 

Hamilton  p.  Lyman,  9  Mass.  14, 17;  the    judgments    even    of    inferior 

Leland  v,  Kingsbury,  24  Pick.  315;  courts,  whether  of  record  or  not,  it  is 

Peebles  v.  Kittle,  2  Johns.  363;  La-  now  held  not  to  be  necessary  to  set 

throp  V.  Stuart  5  McLean,  167.  out  the  cause  of  action,  or  that  the 

>  7  Went  PL  79  et  seq,;  1  Chit  PL  defendant  became  indebted  within 

370, 871 ;  Caldwell  17.  Bichards,  2  Bibb,  the  jurisdiction  of  the  court;  but  it 

331 ;  Central  Bank  v.  Veasey,  14  Ark.  is  sufficient  to  say  that  at  a  certain 

671.  court  eta,  held  at,  etc.,  A.  B.  levied 

*  8  Went  PL  816;  2  Chit  PL  607;  his  certain  plaint  against  C.  D.  in  a 

Peppet  V.  Heam,  5  R  &  Aid.  634;  certain  plea  of  trespass  on  the  case 

Gregory  v.  Derby,  8  Car.  &  P.  749;  or  debt  eta  (as  the  case  may  be),  for 

Leigh  17.  Webb,  3  Esxx  165;  Hughes  a  cause  of  action  arising  within  the 

V.  Boss,  1  Stew.  &  P.  258;  Bacon  t7.  jurisdiction  of  the  court,  and  there- 

Towne,  i  Cush.  217;  Mills  v,  McCoy,  upon  such  proceedings  were  had  that 

4  Cow.  406;  Bichards  v.  Foulks,  3  afterwards,  eta,  it  was  considered  by 

Ohio  St  66;  Johnson  17.  Browning,  6  the  said  court  that  the  said  A.  B. 

Mod.  216.  should  recover  against  the  said,  eta 

ft  Bichardson  v.  Hickman,  22  Ind.  Beferring    to    Bowland  v,    Veale^ 
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doctrine,  there  may  be  circamstances  in  which  the  exact  words 
of  a  judicial  record  must  be  set  oat,  just  as  there  are  in  which 
oral  words  must  be.  An  illustration  of  the  latter  is  the  action 
for  slander ;  ^  of  the  former,  the  plea  of  former  acquittal  or 
conviction.*    Hereupon  — 

§94.  Prior  conviction^  again. —  Some  appear  to  have  deemed 
that  a  prior  conviction  for  one  offense,  when  charged  in  an  in- 
dictment as  ground  for  a  heavier  punishment  of  a  subsequent 
one,  must  be  set  out  in  the  same  full  and  exact  way  as  a  former 
conviction  of  the  same  offense  when  pleaded  in  bar  of  a  second 
indictment  for  it.  On  this  idea  rests  the  form  next  to  be  given. 
In  any  view,  the  jurisdiction  of  the  convicting  tribunal  ought, 
if  an  inferior  one,  to  be  duly  averred.'  And  there  is  doubtless 
no  better  practical  method  of  doing  this  than  by  setting  out 
whatever  caption  the  prior  record  necessarily  contains.*  Where, 
besides  the  verdict  or  other  conviction,  the  sentence  is  made 
also  by  law  necessary  to  the  heavier  punishment,  it  must  be 
averred.  And  so  must  anything  else  which  the  statute  renders 
thus  material.*  The  following,  to  be  varied  with  the  varying 
laws  proceeded  on,  will  suffice  for  illustration :  — 

Hie  jnion  [ete,  ante,  %  58],  that  heretofore,  to  wit^  at  a  court  of  general 
seasioiis  of  the  peace  holden  in  the  city  of  New  York,  in  and  for  the  city 
and  ooonty  of  New  York,  on  the  sixth  day  of  July  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-three,  before  Welcome  B.  Beebe, 
Esquire,  city  judge  and  justice  of  the  said  court  assigned  to  keep  the  peace 
of  the  said  city  and  county  of  New  York,  A*  [ante,  §  74],  by  the  name  and 
description  of  B.  [ante,  %  74],  was  in  due  form  of  law  tried  and  convicted  of 
forgery  upon  a  certain  indictment  then  and  there  depending  against 
the  said  A.,  by  the  name  and  description  aforesaid;  for  that  he,  on  [etc,  set- 
ting out  the  entire  former  indictment];  and  therefore  it  was  considered  by 
the  said  court  then,  that  the  said  A.,  otherwise  caUed  R,  should  be  im« 
prisoned  in  the  state  prison  for  the  term  of  eight  years;  as  by  the  record 

GowpL  18^  which  also  was  recognized  u  Musick,  2  Ma  20;  Parsons  v.  Bel- 

in  Belt  n,  Broadbent,  8  T.  B.  188,  lows,  6  N.  H.  289;Bas8ettVL  Spofford, 

18&    This  is  the  doctrine  of  a  part  11  N.  H.  127.    The  rule  is  somewhat 

<ft  the  American  courts;  and  it  is  different  in  Massachusetta    Lee  v, 

submitted  that,  in  reason,  no  further  Kane,  6  Gray,  495. 

aUegation    of    jurisdictional    facts  >  Crim.  Pra.  I,  §g  808,  810,  814-81A. 

should  be  required.  ^Ante,  §  93;  Crim.  Law,  I,  §  ^62. 

^Gutsoleu  Mathers,  1  M.&W.  495,  Query  whether  the  dicta   in  P.  v. 

and  the  cases  there  referred  to;  Wor-  Powers,  2  Seld.  50,  do  not  go  too  far. 

month  V.  Cramer,  8  Wend.  894;  Tay-  *  Ante,  g§  58-56. 

lor  n  Moran,  4 Met  (Ky.)  127;  Watson  >  Stevens  v.  P.,  1  Hill  (N.  Y.),  261. 
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thereof  doth  more  fally  appear.  And  the  jurors  aforesaid,  now  here  sworn 
upon  their  oath  aforesaid,  do  further  present,  that  the  said  A«,  otherwise 
called  R,  having  been  so  convicted  of  forgery,  and  have  been  duly  discharged 
and  remitted  of  such  judgment  and  conviction,  afterward,  to  wit,  on  [etc, 
proceeding  to  set  out  the  second  offense  precisely  as  if  there  had  been  no 
first]  1 

§  95.  Farther  as  to  whieh. —  This  particularity  seems  to 
have  been  deemed  necessary  in  New  York;  and  in  England 
prior  to  the  enactment  of  7  &  8  Geo.  4,  o.  28,  §  11,  m  the  year 
1827.^  In  reason  the  distinction  nnder  the  common-law  rules 
is  as  follows:  The  plea  of  autrefois  acquit  or  aiUrefois  convict 
should  set  out  accurately  and  fully  the  former  indictment,  be- 
cause the  identity  of  the  two  offenses  is  the  very  gist  of  it,  and 
such  identity  cannot  otherwise  be  made  duly  to  appear.  But 
if  a  statute  simply  declares  a  second  conviction  of  forgery  more 
heavily  punishable  than  the  first,  no  question  of  identity  arises, 
and  it  is  sufficient  to  allege  the  first  in  the  briefest  words  which 
will  adequately  inform  the  defendant  of  what  he  has  to  answer. 
Kot  so  was  it  under  5  Eliz.,  c.  14.'  That  statute  created  certain 
specific  forgeries  and,  being  silent  as  to  others,  left  them  pun- 
ishable at  the  common  law.^  Then,  in  §  7,  it  rendered  more 
heavily  penal  a  forgery  of  the  specified  kind  when  committed 
by  one  who  had  been  before  "  convicted  or  condemned  of  any 
of  the  offenses  aforesaid^  by  any  of  the  ways  and  means  afore- 
said;" not,  the  reader  will  note,  convicted  or  condemned  of 
any  forgery,  but  of  any  of  the  forgeries  particularized.  There- 
upon Hale  well  observes:  ^^  The  indictment  for  a  second  offense 
must  recite  the  record  of  the  first  conviction,  that  it  may  appear 
to  he  a  conviction  of  sv^h  a  forgery  as  is  within  the  statute^^  *  — 
a  reason  which  shows  the  like  recital  not  to  be  necessary  under 
statutes  in  the  terms  common  in  our  states.  Let  the  follow- 
ing, therefore,  stand  as  an  ilhistration  of  what  is  believed  to  bo 

iThis  is  the  form  in  Cantor  u  P.,  P.  756;  [Com.  tx.  Walker,  163  Haav. 

6  Parker,  Q  a  217.    For  other  like  226.] 

forms,  see  P.  v,  Butler,  8  Cow.  347;  <  See  the  places  cited  ante,  §  94. 

Vincent  u  P.,  5  Parker,  a  a  88,  15  >  Crim.  Law,  II,  §§  549~55a 

Abh  Pr.  234;  P.  v.  CsBsar,  1  Parker,  ^Id,  §  521;  1  Hawk.  P.  C.  (Cnrw. 

C.  a  645;  GibsoD  v.  P.,  5  Hun,  542;  ecL,  pi  267  et  8eg.);  Rex  v.  Ward,  2  Ld. 

Archlx  Forms  (Am.  reprint  of  1828),  Raym.  1461,  2  Stra.  747;  Newman's 

143,  152^  264;  and  see  pp.  205,  296;  Case,  3  Leon.  170. 

Be&  V.  Pago,  2  Moody,  219.  9  Car.  &  » 1  Hale,  P.  Q  686, 
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ordinarily  sufficient  with  ns,  when  so  the  interpreted^  statute 

is  covered:  — 

The  jurora  [eta,  ante,  §  58],  that  A«  [eta,  ante,  §  74],  on,  eta,  at  [eta,  ante, 
§  80],  was  by  the  name  of  A.,  eta,  of,  eta,  duly  convicted  before  Richard 
Roe,  a  justice  of  the  peace  having  then  and  there  competent  authority  in 
the  premises,  of  the  crime  of  drunkenness  committed  by  the  voluntary  use 
of  intoxicating  liquor;  >  and,  after  said  conviction,  he,  the  said  A«,  on,  eta, 
at,  eta  [proceeding  to  set  out  the  second  offense  the  same  as  if  there  had 
been  no  other].* 

§  96.  Simplified  by  statnte. —  In  some  of  our  states,  and  in 
England,  statutes  have  permitted  or  required  modifications  of 
the  common-law  form.  An  English  form  under  the  later  stat- 
utes* is  the  following:  — 

That  A.,  eta,  on,  eta  [setting  out  the  second  offense  in  the  ordinary  way, 
as  though  there  had  been  no  other.  Then  proceed:]  And  the  jurors  afore- 
said upon  their  oath  aforesaid  do  further  present,  that  heretofore  and  before 
the  oonunission  of  the  felony  hereinbefore  charged,  to  wit,  at  [describing 
the  court  wherein  was  the  first  conviction],  on  [adding  the  date],  the  said 
A.  was  convicted  of  felony.* 

§97.  Information  for  farther  sentence.— When  the  pro- 
ceeding is  by  information,  while  the  prisoner  is  undergoing  bis 

^Ante,  §§  82,  92l  oaae,  and  the  reversal  (see  Hopkins 

3  By  the  statute  upon  which  the  v.  Cool,  8  Met  460;  Wilde  v.  Com.,  3 

form  here  given  is  supposed  to  be  Met  408),  if  there  has  been  one^  is 

drawn,  "any  person  who  shall  be  matter  of  defensa    1  Chit  PL  871; 

guilty  of  the  crimeof  drunkenness,  by  1  Saund.  (Wm&  ed.)  880,  note;  Mas- 

the  voluntary  use  of  any  intoxicating  terson  v,  Matthews^  60   Ala.   260; 

liquor,  shall,  for  the  first  offense,  be  Stroup  v.  Com.,  1  Rolx  (Va.)  754  And 

punished,  eta,  and,  for  any  like  of-  indictments,  omitting  these  words, 

fense  committed  after  the  first  con-  have  been  sustained.    Reg.  u  Mar- 

viction,  shall  be  punished,"  eta  R  SL  tin,  11  Cox,  CL  C.  848;  Reg.  v.  Page, 

of  Masa,  ch.  180,  §  la  2  Moody,  219, 9  Car.  &  P.  756;  Reg.  v. 

SI  have  here,  in  some  degree,  fol-  Clark,  Deara  198,  6  Cox,  C  C,  210,  8 

lowed  the  form  in  Com.  tx.  Miller,  8  Car.  &  K,  867.  In  Reg.  u  Christopher, 

Oiay,  484    See  Stat  Crimes,  §  98t  Bell,  27,  8  Cox,  a  a  91,  the  convio- 

And  see  Davis,  Prea  89;  S.  n  Gor-  tion  was  quashed  simply  because  of 

ham,  65  Me.  270;  S.  v.  Dolan,  69  Me.  a  defect  in  the  evidence.    For  fur- 

578;  S.  VL  Volmer,  6  Kan.  879L  ther  forms  under  the  modem  En- 

*  Crim.  Law,  I,  §  964  glish  statutes,  see  2  Burn,  Just  (28th 

ftArohb.Crini.PL  &Ev.  (19th  ed.)  ed.),    Felony,  vi;    Mat  Crim.  Law, 

108a    This  form,  in  Archbold,  pro-  488,  eta  Noa  161,  220, 226, 261;  6  Cox, 

ceeds  further  to  say:  ''which  said  C  CL  Ap.  6;  Reg.  v,  Martin,  supra; 

conviction   is  still   in    full    force,  Reg.  v,  Christopher,  supra;  Reg.  v. 

strength,  and  effect  and  not  in  the  Garland,  11  Cox,  C.  C.  224;  Reg.  v. 

least  reversed,  annulled,  or  made  Clark,  supra;  Reg.  v.  Thomas,  Law 

void."    But  plainly  this  allegation  is  R  2  a  a  141, 18  Cox,  C.  C.  52;  Reg. 

not  necessary;  for  the  indictment  is  v.  Fox,  10  Cox,  C  C  502;   Reg.  v. 

required  to  set  out  only  a  prima  facie  Byrne,  4  Cox,  CL  CL  248L 

47 


§  97.]  OOHMON  TO  ALL  OFFENSES.  [bOOK    n. 

punishment  nnder  the  seoond  conviction  had  without  reference 

to  the  first,^  the  form,  if  so  the  statutory  terms  are  covered, 

may  be  as  follows:  — 

Be  it  vemembered  [eta,  as  at  ante^  §  SO],  that  at  [eta,  setting  out  the 
ooart»  the  time^  and  the  pterioaB  conviction  and  sentence,  and  the  under- 
going of  the  sentence  if  the  statute  rendexs  it  material].  And  that  after- 
ward, at  [etc.,  setting  forth  the  seoond  conviction  and  sentence  in  the  same 
waj];  in  execution  of  which  last-mentioned  sentence  the  said  [defendant] 
is  now  confined  in  the  state  prison  at,  eta  And,  further,  that  [if  by  the 
statute  material],  at  the  time  of  the  finding  and  the  trial  of  the  indictment 
whereon  was  rendered  the  last-mentioned  oonviotioa  and  sentence,  it  was 
not  known  either  to  the  grand  jury  or<  to  the  attorney-general  that  the 
said  [defendant]  had  been  before  convicted  and  sentenced  as  aforesaid. 
Wherefore  the  said  attorney-general  prays  that  the  said  [defendant]  may 
be  brought  before  this  honorable  court,  and  recelTe  the  further  sentence 
by  the  statute  in  such  case  provided.* 

iGrim.Law,I,SS6a  stated  Grim.  Fko,  I,  g  591;  State 

*The  conjunction  hers  should  be    Crimes,  g  1(H& 
''Ci^''  not  ''and,"  within  the  rule       *Boes'  Osssb  8  Pick.  166;  Com.  n 

Mott^  dl  Pick.  4»a 


CHAPTER  Vm. 

THB  FORMS  OP  ALLEGATION  AGAINST  THE  RESPECTrVB  PARp 

TICIPANTS  IN  ONE  OFFENSBl 

8  08, 90.  IntroduotioD. 

100-111  The  attempt 

118-118.  Piinoipals  and  acoefisoriee  in  felony, 

119-128.  like  participants  in  other  orimea 

128-127.  Compounding. 

128-180.  Misprision. 

§  98.  Scope  of  ehapter.—  The  <<  Diagram  of  Crime "  in 
**  Criminal  Law  *'  *  will,  at  a  glance,  convey  a  better  idea  of  the 
scope  of  this  chapter  than  a  long  explanation  here  would  do. 
It  appears  in  the  vertical  and  nearly  vertical  lines,  disregard- 
ing the  horizontal  Beginning  at  the  left  hand  and  working 
to  the  right,'-^ 

§99.  How  chapter  divided. —  We  shall  consider,  I.  The 
attempt  (represented  by  A.  S.  P.);  II.  The  principals  of  the 
two  degrees  and  the  two  accessories  in  felony  (represented 
by  so  much  of  B.  F.  L.  N.  O.  P.  as  pertains  to  felony);  III. 
The  like  participants  in  other  crimes  (represented  by  the  rest 
of  B.  F.  L.  N.  O.  P.) ;  IV.  Compounding  (represented  by  F.  G. 
K.  L.);  y.  Misprision  (represented  by  O.  H.  E.). 

L  Thb  Attempt.* 

§  100.  In  general  and  how  Indictment. — An  attempt  con^ 
sists  of  the  two  elements  of  an  intent  to  commit  a  substantive 
offense,  and  a  sufficient  act  done  pursuant  thereto  yet  falling 
short  of  the  consummation  meant.'  And  whether  the  wrong 
intended  is  treason,  felony  or  misdemeanor,  the  attempt  is  at 
the  common  law  misdemeanor;  but,  in  some  of  our  states,  there 
are  statutes  making  particular  attempts  felony.^  The  indict- 
ment, therefore,  is  required  simply  to  set  out,  in  due  form,  the 

1  Grim.  Law,  I,  §  602.  ing,  practice  and  evidenoe*  see  Grim. 

'For  the  law  of  attempt,  see  Grim.    Pra,  II,  §§  71-97. 
Law,  I,  §g  723-772a;  for  the  plead-       >  Grim.  Law,  I,  g§  727-72a 

*  Id.,  §  772. 
4  4S^ 
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specific  intent,  and  the  act  done  pursuant  thereto.  The  par- 
ticulars of  the  substantive  offense  need  not  be  given;  because, 
not  having  been  executed,  there  are  no  particulars.^  Where 
the  attempt  is  felony,  the  word  "feloniously'*  should  under  the 
common-law  rules  be  inserted  in  the  proper  places; '  and,  where 
the  indictment  is  on  a  statute,  the  statutory  terms  should  be 
duly  followed.*    But  — 

§  101.  Local  dilTerences. —  There  are,  on  this  subject,  differ- 
ences in  our  states,  requiring  the  practitioner  to  acquaint  him- 
self with  what  is  special  to  his  own  state.  Thus,  under  the 
common-law  rules,  a  count  for  a  substantive  felony  and  another 
for  an  attempt  to  commit  it  should  not  be  inserted  in  one  indict- 
ment, because  felony  and  misdemeanor  cannot  at  common  law 
be  joined;  but  such  joinder  is  permissible  under  the  present 
English  statutes  and  those  of  many  of  our  states.^    And, — 

§  102«  Count  for ~ attempt. —  Wherever  the  joinder  is  per- 
missible, the  pleader  should  take  the  precaution  in  all  cases 
wherein  by  any  probability  the  occasion  for  it  may  arise,  to 
add  to  the  counts  for  a  substantive  felony  one  for  the  attempt ; 
or  otherwise  so  to  frame  the  allegations  that  there  may  be  a 
conviction  for  the  latter  should  the  proofe  of  the  former  come 
short  of  showing  its  consummation.    Kow, — 

§  103.  Conspiracy^ —  or,  some  forms  of  it,  may  be  properly 
regarded  as  attempt.*  But  our  books  do  not  treat  of  it  under 
this  head ;  so,  passing  it  by, — 

§  104.  Three  sorts. —  There  are,  distinguishable  as  to  the 
indictment,  three  sorts  of  attempt.  They  are,  first,  solicita- 
tions; secondly,  the  doing  of  what  is  in  itself  indictable, 
meaning  it  for  a  step  in  a  heavier  offense  the  consummation 
whereof  fails;  thirdly,  acts  in  themselves  less  reprehensible, 
yet  intended  for  steps  in  a  crime  which  is  not  completed.* 

§  105.  First.  Solicitations:  ^  — 

Described. —  One,  by  soliciting  another  to  commit  a  crime, 
does  the  full  act  which  would  cause  him  to  be  an  accessory 
before  the  fact  in  felony,  or  a  principal  in  treason  or  misde* 

iReg.  V.  Quail,  4  Fost  &  F.  1076;  « Id.,  I,  §g  446^  44A»  460,  451;  Grinu 

Ck>iiL  V.  Doherty,  10  Gush.  53;  Grim.  Law,  i  §  809. 

Pra,  n,  §§  76k  87.  ^CriuL  Law,  II,  g  191  e^  aeg. 

s  Grim.  Pra,  I,  §§  583-587.  •  Grim.  Pia,  II,  §  78  e^  fsg. 

s  And  see  Grim.  Pkx,  I,  gg  608-612;  Ud.,  gg  74-76L 
Hgg  74^98.  . 
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meanor,  should  the  other  do  it.  If  the  latter  declines,  or  en- 
deavors and  fails,  the  former  is  not  thereby  made  innocent; 
this  interruption  of  his  plans  simply  renders  it  impossible  he 
should  be  held  as  a  principal,  or  as  an  accessory  before  the  fact, 
in  a  substantive  offense.  His  guilt  has  assumed  the  form  of 
attempt.^    Hence — 

§  106.  How  the  indictment. —  The  solicitation,  which  in  this 
case  is  the  act,  is  averred  in  the  same  or  equivalent  words '  as 
in  the  indictment  against  an  accessory  before  the  fact.  The 
setting  out  of  the  substantive  offense  intended  may,  as  already 
explained,  be  less  minute  than  is  required  in  a  charge  of  such 
offense  as  actually  committed.'  There  is  no  one  model  whereon 
the  allegations  must  necessarily  be  framed  to  be  adequate ;  but 
the  following,  for  example,  will  be  found  simple  and  plain :  — 

That  A.,  eta  [anUt  §g  74-77],  on,  eta,  at,  eta  [ante,  §  80],  intending  to  pro- 
oare  and  cause  [state  the  substantive  offense  meant],  did  then  and  there  ^ 
[feloniously,  eta*]  solicit  and  inoite  one  X.  to  [state  what  it  was  that  X  was 
aolioited  to  do];  against  the  peaoe,  eta  [ante,  §§  65-67].* 

§  107.  Particnlar  offenses. —  Solicitations  to  particular  of- 
fenses will  be  considered  under  the  titles  of  the  offenses  them- 
selves. 

iCrim.  Law,  I,  (General  Introduo-  tague,   Trem.   P.   GL   S09;    Bex  v, 

UoDf   xzxT-xxxrii,   in    the    notes;  Goodman,  18  Howell  St  Tr.  859,  860; 

^  675,  767-768(2,  772a.  Beg.  v,  Callingwood,  2  Ld  Baym. 

*Post,  §g  114-117.  1116,  6  Mod.  288;  Bex  v.  Higgins,  2 

^Ante,  g  lOa  East^  5;  Bez  v.  Petitt,  Jebb,  151;  Bex 

^These  words  "  then  and  there  "  are  v.  Fuller,  2  Leach  (4th  ed.),  700;  Beg. 

quickly  written  and  ocoupj  but  little  v.  Welham,  1  Ck)x,  C  C  192;  Beg.  vl 

space;  so  I  insert  them  for  caution.  Gregory,  Law  B.  1  G.  G.  77, 10  Gox, 

Tet  I  do  not  think  that,  in  this  form  G.  G.  459;  Beg.  v.  Bansford,  18  Cox, 

of  aUegation,  they   are   necessary,  G.  G.  9, 11  Eng.  B.  868;  Beg.  v.  Most,  7 

though  a  slight  change  in  the  form  Q.  R  D.  244,  14  Cox,  C.  a  588,  585; 

might  render   them    sa    Com.    v.  Beg.  u  O'CaUaghan,  14  Cox,  G.  G.  499; 

Doherty,  10  Gush.  52;  Crim.  Pra,  I,  Beg.  v.  Qement,  26  U.  G.  Q.  R  297. 

^406»  418;  II,§57.  Maine.^Q.  v.  Ames,  64Ma  886. 

*  Say  **  feloniously  **  where  the  at-  Ma88aehu9ett8,— Com,  v.  Jacobs,  9 

tnnpt  is  felony.    Ante,  §  100.    And,  AUen,  274 

if  the  indictment  is  on  a  statute,  Michigan, —  P.   v,    Thompson,   87 

whether  the  attempt  is  felony  or  Mich.  118. 

ibisdemeanor,  add  the  statutory  ad-  New  York, —  P.   n  Bush,   4  HiU 

Tsrbs,  adjectives,  and  the  like.  (N.  Y.),  188. 

*For  forms,  see  2  Chit  Grim.  Law,  PennsylvanitL — Smith  v.  Com.,  4 

189,  480,  481,  482,  506,  542,  544;  8  id.  Smith  (Pa.),  209. 

68i  698, 992, 998, 1129;  Bum,  Just  At-  United  States.-^TJ,  a  fn  Lylei^  4 

tempt;  6  Went  PL  885;  Bex  v.  Devon-  Granch,  G.  CX  469. 

shire,  Tram.  P.  (X  188;  Bex  v.  Mon- 
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§  108.  Secoadly.  !%$  doing  qf  what  in  Had/  is  indicUMe, 
meaningf  it  far  a  iiep  in  A  heavier  offenM  the  conaummaUan 
whereof  fails:  — 

JSlsewhere. —  The  rules  for  the  indictment  nnder  this  head 
are  pretty  fully  stated  in  "  Criminal  Procedure."  *  And,  in 
this  volume,  under  the  titles  of  some  of  the  minor  offenses, 
particularly  Assault  and  Battery,  the  form  for  alleging  the  in- 
tent to  commit  a  heayier  crime  will  be  given. 

§  109.  How  the  Indictment. —  The  indictment  is  simple; 
namely,  it  sets  out  the  lighter  offense  as  though  it  was  the  only 
thing  complained  of,  and  adds  the  intent  to  commit  the  heav- 
ier.   The  following  is  an  adequate  formula:  — 

That  A^  etc.  [alleging  the  minor  offense,  with  time  and  place,  in  the 
same  way  as  though  it  alone  was  being  proceeded  against,*  and  continue], 
with  the  intent  then  and  there  *  to  [specifying  the  ulterior  crime  meant,  as 
already^  explained];  against  the  peace,  eta  [ante,  §§  66-67].* 

§  110.  Thirdly.  Acts  in  themseh>es  less  reprehenstbley  yet  in- 
tended for  steps  in  a  crime  which  is  not  completed:  • — 

The  indictment  —  under  this  head  has  the  allegation,  al- 
ready explained,  of  a  specific  intent  to  do  the  substantive 
wrong.^  And  it  further  sets  out  any  act  or  acts  toward  it 
which,  combined  with  the  intent,  will  prima  facie  make  the 
transaction  indictable  as  an  attempt."  The  law,  as  to  what 
acts  will  suffice,  is  a  little  uncertain  and  variable ;  *  and  the 

1  Crim.  Pra,  n,  §§  77-85.  Law,  798,   807,  838,  830,  863,  1096; 

'"FeloniouBly."— Ithinkthecom-  Beg.  u  Ferguson,  Deara  427,  6  Cox, 

mon-law  rules,  not  in  force  in  aU  the  C  C.  454,  39  Eng.  U  &  £q.  5S6;  Beg. 

states,  make  to  this  a  single  ezcep-  u  Douglas,  Car.  &  M.  193;  Eeg^  v. 

tion.    Where  the  minor  offense  is  a  Cramp,  5  Q.  B.  D.  807,  14  Coz,  CI  CL 

misdemeanor,  and  the  statute  ele-  401;  Henshall's  Case,  3  Lewin,  185; 

yates  it  to  a  felony  when  committed  P.  v.  Pettit,  8  Johna  511;  Davis  v.  &, 

with  the  intent  to  inflict  the  higher  8  Har.  &  J.  164;  P.  v.  Qirr,  58  CaL 

wrong,  it  should  be  alleged  to  have  639;  &  v.  Painter,  67  Ma  84;  Dick- 

been  done  feloniously;  as, "  did  felo-  inson  v.  &,  70  Ind.  347,  350;  Com.  v, 

niousZy  make  an  assault,"  not  simply  Nutter,  8  Grat  699;  Cole  vi  S.,  10 

«<did  make  an  assault"  Eng.  318:  Harrison  ti^  a,  8  Coldw. 

'As  to  '*then  and  there,"  see  ante,  333;  Reg.  v.  Brown,  10  Q.  R  Di  881: 

§  106;  Com.  v.  Doherty,  10  Cush.  52.  [White  v.  P.,  170  IlL  356.] 

^ArUe,  §§  100, 106.  •  Crim.  Pra,  U,  §§  86-9a 

•For  forms,  see  the  places  men-  TAnte,  §§  100, 106, 109. 

tioned  and  referred  to  ante,  §  IIL   I  8  crim.  Pra,  II,  §  86. 

insert  here,  for  convenience,  a  few  *Crim.  Law,  I,  ^  734^  736^  787-766^ 

particular  references:  8  Chit  Crim.  769l 
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OH.  VIII.]  AGAINST  BESPECTIYB   PAETI0IPANT8.       [§§  XH,  112. 

obscurities  and  conflicts  extend  equally,  and  perhaps  further, 
into  the  form  of  the  indictment.^ 

§  111.  Formula. —  There  is  no  one  formula  for  the  indict- 
ment which  is  indispensable.  The  following  is  simple,  con- 
venient and  sufficient:  — 

That  A.,  eta  [aiUe,  §§  74-771  on,  eta,  at,  eta  [ante,  %  80],  intending  to 
(state  the  subetantive  offense  meant],  did  then  and  there  *  [feloniously,  eto.>] 
Utrtui  his  hand,  eta  [proceeding  to  particularize,  or  otherwise  show  what 
he  did;  and  close  as  directed  ante,  g  106]. 

Or,  the  order  of  the  averments  may  be  reversed,  thus:  — 

That  A.,  eta,  on,  eta,  at,  eta,  did  [say  what],  with  the  intent  then  and 
there  to^  eta  [setting  out  what  substantive  offense  was  meant;  and  close 
as  before  directed].^ 

§  112.  Elsewhere, — Descending  to  particulars,  the  form  for 
2lie  attempt  to  commit  each  substantive  offense  will  be  given 
ainder  the  title  of  the  offense  itself. 

iCrim.  Pra,  n,  §§87-91.  James,  1  Car. |ft El S30;  Beg.  v. Perry, 

'''Then  and  there"  probably  not  2  Cox,  a  GL  228;  Be^^  u  Donovan, 

iieoessarf.    Qee  ante,  %  106  and  not^  4  Coz,  CL  G.  809;  Be&  u  Jarman,  14 

^Oa  Cox,  a  a  lU;  Reg.  V.  Burton,  18 

*See  the  j^Ab,  ante,  g  10&  Cox,  C.  C.  71. 18  Eng.  K  4ia 

^For   fprms,  see   Grim.  Fnx,  II,  Alabama. —  SL  u  Clarissa,  11  Aht 

8g  87-01;  St^  Grimee,  §§  762,  758a;  67. 

2  Chit  Crim.  liaw,  162,  169,  408;  8  2lrX;ansa&— Sulliyant  i\  a,  8  Eng. 

id.  606,  796,  796,  797,  798,  817, 846, 981,  40a 

9S4»  1060,  1181,  1182,  1188,  1184;  4  Connecticut— a «. Wilson,  80  Conn. 

Went  PL  58,  69,  60;  5  Cox,  C.  Q  Ap.  50a 

92;  6  id.  Ap.  45,  46;  61, 67, 68, 107, 108,  Georgia.-'  Griffin  «l  a,  26  Ga.  498; 

109;  Bex  u  Gilee»  7  How.  8t  Tr.  Black  ix  a,  86  Ga.  447;  Gibson  m  a, 

1129;  Beg.  v.  Burgess,  Leigh  &  (X  88  Ga.  67t 

258;  9  Cox,  C.  a  247;  Beg.  v.  Collins,  /ndiano.— McMillen  m  a,  60  Ind. 

Leigh  &  C.  471, 9  Cox,  a  a  497;  Beg.  216. 

«.  Johnson,  Leigh  &  C  489, 10  Cox,  MasmchuaeiU.—  Coul  v.  Harney, 

a  a  18;  Bex  v.  Boberts,  Deara  680,  10  Met  422;  Com.  v.  Flynn,  8  Cush. 

7  Cox,  C.  a  ;i9,  88  Eng.  L.  &  Eq.  553;  529;  Com.  v.  McDonald,  5  Cush.  865; 

Beg.  V.  Garrett  Dears.  282,  22  Eng.  Com.  tx.  Galavan,  9  Allen,  271;  Com. 

U  &  Eq.  607;  Beg.  o.  Marsh,  1  Den.  v.  Sherman,  105  Mass.  169;  Com.  v. 

C  C.  505,  8  Cox,  a  C.  570;  Beg.  v.  McLaughlin,  105  Mass.  460;  Com.  v. 

Kealej,  2  Den.  C.  C.  68,  70,  5  Cox,  Fortune,    105    Mass.    592;    Com.   v. 

a  a  193;  Bex  17.  Shannon,  Jebb,  209;  Bearse,    108    Masa     487;    Com.    u 

Beg,  V.  Henshaw,  Leigh  &  C.  444^  9  Wunsoh,  129  Mass.  477. 

Cox,  a  a  472;   Sinclair's  Case,  :a  IficAf^n.— MoDade«kP.,29Mich. 

Lewin,  49;  Bex  v.  Butler,  6  Car.  &  P.  60i 

868;  Beg.  v,  Martin,  9  Car.  &  P.  215;  Jkiimwippi— Sarah  u  a,  28  Miss. 

Beg.  P,  St  George,  9  Car.  &  P.  488;  267. 

Beg.  n  Lewis,  8  Car.  &  P.  528;  Beg.  Mtseouru-^B,  v.  Anderson,  19  Ma 

u  March,  1  Car.  &  K  496;  Beg.  v.  241;  a  v.  Maahews,  20  Ma  55;  8,  v, 
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§§  113,  114.]  OOMMON  TO  AUi  OFFENSBS.  [bOOK  IL 

IL  The  Fbikcipals  of  thb  Two  Degbees  Ain>  the  Two  Ao- 

0E880BIES  IK  FeLONY.^ 

§  113.  One  connt  — (Or  separate  indictments). — All  the 

participants  in  a  felony  —  namely,  the  principal  of  the  first  de- 
gree, the  principal  of  the  second  degree,  the  accessory  before 
the  fact,  and  the  accessory  after — are  felons.*  They  may  be 
indicted  separately  or  together;  if  the  latter,  there  need  not 
and  properly  should  not  be  a  separate  count  for  each,  but  all 
are  charged,  each  in  a  form  appropriate  to  his  act  of  participa- 
tion, in  the  same  count.'    Thus, — 

§  114.  Formnla  for  one  connt  against  all. —  If  all  are 
charged  together,  the  formula,  drawn  after  the  common-law 
rules,  is  as  follows: 

That  A«,  eta  [ante,  §§  74-771  on,  eta,  at,  eta  [ante,  %  80],  f eloniotiBl j  did, 
eta  [setting  out  a  f elonj  as  though  oommitted  by  A.  alone,  but  not  adding 
the  conclusion.  Then  prooeed  against  the  principal  of  the  second  degree 
thus:]  And  that  R,  eta  [antet  §g  74-77],  was  then  and  there,  at  the  com- 
mission of  said  felony,  feloniously  present,  aiding,  inciting,  and  abetting 
the  said  A.  therein.  [StiU  stopping  short  of  the  conclusion,  charge  next 
an  accessory,  better  the  accessory  before  the  fact,  thus:]  And  that,  before 
the  commission  of  the  said  felony,  C.,  eta  [ante,  g§  74-77],  on,  etc,  at^  eta 
[ante,  §  80],  did  feloniously  counsel,  aid,  incite,  and  procure  the  said  A.  [or 
the  said  R,  or  the  said  A.  and  B.^]  to  commit,  in  manner  and  form  afore- 
said, the  said  felony.  [Still  stopping  short  of  the  conclusion,  proceed  as 
follows  against  the  accessory  after  the  fact:]  And  that  D.,  eta  [ante,  §§  74- 
771  a^ter  the  commission  of  the  said  felony,  on,  eta  at,  eta  [ante,  §  80],  well 

McDonald,  67  Ma  18, 15;  a  m  Graft,  *Crim.  Law,  I,  g§  846,  678,  700a. 

72  Ma  466.  *Crim.  Pro,  I,  §§  467,  468;  n,  §§  5, 

North  Carolina.—  &  m  Welsh,  8  8^  0,  IL     We  sometimes  meet  with 

Hawks,  404  indictments  wherein  the  different 

New    York, — Peverelly    tx    P.,   8  participants  appear  to  be  charged  in 

Parker,  C.  G.  59,  61;  La  Bean  ci  P^,  6  distinct  counta    Beg.  u  Brannon,  14 

Parker,  C.  C.  371.  Cox,  G  C  804    Doubtless  such  an 

Pennsylvania. —  Hackett  v.  Ck>m.,  indictment  is  not  ill;  because,  among 

8  Harris  (Pa.),  05.  other  reasons,  all  the  conclusions  but 

Tea^oa— S.  v,  Franks,  88  Tex.  640;  the  one  to  the  last  count  may  be  re- 

Sw  V,  Williams,  41  Tex.  98;  Shepherd  jected  as  surplusage^  and  then  tliere 

V.  S.,  42  Tex  501;  Watson  v.  S.,  0  Tex.  is  but  one  count    And  see  Com.  v. 

Ap.  287,  242L  Chiovaro,  129  Mass.  489. 

Virginia.—  Uhl  v.  Com.,  6  Grat  *  Doubtless,  if  the  averment  is  of 

706;  Christian  v.  Com.,  28  Grat.  954.  an  enticement  of  A.  and  R,  proof  of 

United  States. — U.  SL  v.  Worrall,  2  either  alone  will  be  competent  and 

Dall  884  sufficient    Grim.  Pra,  II,  §  6a 

1  Grim.  Law,  I,  §§  646-654,  660-680^ 
692-700a;  Crim.  Pra,  II,  §§  3-lL 
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OH.  Ym.]  AOAINST  BESPEOnYS  PABTIOIPANTS.      [§§  115,  116. 

knowing  the  said  A«  [or  the  said  B.,  cr  the  said  G.,  or  the  said  A.,  B.  and  GL] 
to  have  oommitted  and  proonred  the  oommission  of  the  same  in  manner 
and  form  aforesaid,  him  the  said  A.  [or  R,  eta»  as  above]  did  feloniously  re- 
ceive, harbor  and  maintain;  against  the  peaoe^  etc  [concluding  as  in  anj 
other  single  oount»  ante,  §g  66-69].i 

§  115.  Principal  of  second  degree. —  Ifot  often  will  the 
pleader  elect  to  charge  one  as  principal  of  the  second  degree; 
because,  since  this  participant  can  be  equally  well  convicted  on 
an  allegation  of  being  the  actual  doer,  or  principal  of  the  first 
degree,'  the  latter  method  will  ordinarily  be  deemed  the  more 
convenient  But,  if  the  former  is  adopted,  the  form  appears 
in  the  last  section;  or,  to  copy  more  nicely  the  precedents  in 
our  books,  it  is  — 

That  A.,  eta  [the  principal  of  the  first  degree,  setting  out  the  felony 
against  him  down  to  but  not  including  the  condosion].  And  [the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present'],  that  B.,  etc.  [ante 
^  74-77],  on  the  day  and  year  aforeeaidy^  [with  force  and  arms^J  at  the 
[place]  aforesaid,  in  the  county  aforesaid,  feloniously  was  present,  aiding, 
abetting  and  assisting  the  said  A.  the  [felony  and  larceny]  aforesaid  to  do 
and  commit;  against  the  peaoe^  eta  [antey  §g  65-69].* 

§  116.  Accessory  before  the  fact. —  The  ordinary  principles 
of  the  common  law,  as  applied  in  all  its  departments  except  in 
felony,  and  under  the  statutes  of  some  of  the  states  in  felony 

1  The  precedents  in  the  books  are  ^Instead   of  these  italic   words, 

all,  or  nearly  all,  more  or  less  in-  which  perhaps  are  legally  sufficient, 

cumbered  by  verbiage;  but,  exclud-  it  is  neater  and  safer  to  say  ''then 

ing  it»  this  formula   conforms  in  and  there,"  as  in  2  Chit^  Crim.  Law,  4 

substance  to  them;  though,  in  non-  See  Grim.  Pra,  I,  §  413^ 

essentials,  they  differ  in  various  de-  <^Not  necessary.    Ante,  %  48L 

grees  from  it,  and  equaUy  from  one  *  Archb.  PL  &  Ev.,  compare  the 

another.  Some  of  the  conmion  forms  various  editions,  the  pages  of  which 

appear  in  the  remaining  sections  of  differ;  as,  6th  Eng.  ed.  681, 18th,  797. 

this  sub-title,  and  others  are  referred  For  other  forms,  see  8  Chit  Crim. 

to  in  the  notes  to  them.    [U.  a  «l  Law,  758,  756,  761,  762,  787,  793,  855, 

Coffin,  156  XJ.  a  482.]                         .  978,  979;  6  Cox,  C.  C.  Api  100;  Park- 

s  Crim.  Law,  I,  §  648;  CrinL  Pta,  er's  Case,  2  Dy.  186a;  Rex  u  Atkins, 

n,  §  8;  Sharp  u  a,  6  Tex.  Ap.  650;  7  Howell,  St  Tr.  231;  Rex  v.  White, 

Baiford  v.  a,  59  Ala.  106;  a  v.  O'Neal,  17  Howell,  St  Tr.  1079;  MackaUey*s 

1  Houst  Crim.  5a  Case,  9  Ca  615,  626;  Bex  v.  Doughty, 

'This  repetition  of  the  commence-  Trem.  P.  C  285;  Bex  tx.  Taylor,  1 

ment  is  common,  but  not  universal.  Leach  (4th  ed.),  860;  Bex  v.  Potts, 

in  our  books  of  precedents  and  in  Buss.  &  By.  853;  Bex  v.  Folkes,  1 

actual  practice^    It  is  never  neces-  Moody,  854;  Beg.  v,  O'Brian,  1  Den. 

saiy,  except  as  introducing  a  new  C.  CL  9,  2  Car.  &  K.  115, 1  Cox,  C  C 

count    Crim.  Pra,  I,  §§  182,  429;  II,  126;  Beg.  v.  Brady,  Jebb,  257;  Beg.  n 

g  6.  Vjm,  1  Cox,  a  a  389;  Beg.  v.  Cris- 

55 


§  116.]  OOIOCOH  TO  ALL  OFFBN8B8.  [bOOK   H. 

also,  would  permit  the  aooessory  before  the  fact  to  be  charged 
as  principal,  in  the  same  manner  as  may  be  the  principal  in 
the  second  degree.^  But  a  technical  rale  of  the  common  law, 
extending  only  to  felony,  has  forbidden  this ;  so  that,  in  the 
absence  of  any  interposing  statute,  the  allegation  against  such 
accessory  must  be  special.'  The  course  is  to  set  out,  first,  the 
offense  of  the  principal,  and  then  the  counseling  of  the  acces- 
sory. The  form  already  given  in  outline  will,  if  detached  from 
the  rest,  sufficj;'  or,  as  commonly  appearing  in  our  books  of 
precedents,  it  is  as  follows :  — 

That  A.,  eta  [the  principal,  setting  out  his  felony  in  fall,  except  the  oon- 
olusion].  And  [the  jurors  aforesaid  upon  their  oath  aforesaid  do  further 
present  ^],  that  R,  eta  [ante,  §g  74-77]>  before  the  said  felony  [or  felony  and 
murder,  or  burglary,  eta,  as  the  case  is]  was  committed  in  form  aforesaid, 
to  wit»  on,  eta  [with  foroe  and  arms^^],  at,  eta,  did  unlawfuUy  and  felo- 
niously counsel,  aid,  abet,  and  procure  [or,  if  for  murder,  did  feloniously 
and  maliciously  incite,  move,  procure,  aid,  counsel,  hire^  and  command] 
the  said  A.  to  do  and  commit  the  said  felony  [or  the  said  felony  and  murder] 
in  manner  and  form  aforesaid;  against  the  peace,  eta  [ante,  ^  (KMI9].* 

ham,  Car.  &  M.  187;  Beg.  v.  Downing,  in  one  county,  and  that  of  the  {win- 

3  Car.  &  K.  8S2;  S.  v.  Hopper,  71  Ma  oipal  i$  in  another,  if  the  law  re- 

425,  ^^;  Sb  V,  Rabon,  4  Rioh.  26(X  quires  the  aooessory  to  be  indicted 

1  Crim.  Law,  I,  ^  673, 674, 680, 685;  in  the  former  county  (Crim.  Pra,  I, 

Crim,  Pra,  I,  §§  57,  882;  n,  §  4.  §  98)»  the  form  in  the  text  may  be 

'i  Crim.  Law,  I,  %  668;  Crim.  Pra,  employed  the  same  as  m  other  oases, 

n,  g§  7-8.                                            '  But  the  locality  of  the  respective 

s  Ante,  %  114.  ofifensea  should  be  laid  aooording  to 

<  Unnecessary,  yet  harmlesa  Ante,  the  fact,  each  ifi  its  proper  oounty. 

§  115,  nota  Sanohar*s  Case,  0  Ca  117a,  118a;  Ad- 

*  Unnecessary.    ^fite,S48L  miialty   Case,  18   Ca  51;    Reg.   v. 

•  9  Chit  Crim,  Law,  5.    For  other  Saundera  8  Dy.  364a. 

forms,  see  Arohb.  Crim.  PL  &  Ey.  Georgia.— Loyd  u  S.,  49  Qa.  82L 
(18th  ed.)  802;  8  Chit  Crim.  Law,  Maine,-^  &,  tn  Carrer,  49  Ma  58a 
1118;  6  Cox,  a  G  Ap.  101;  Rex  u       Ifaasae^Kae^^s,— Com.   v,   GloTor, 

Atkins,  7  Howell  St  Tr.  231 ;  Parker^  111  Ma8&  395;  Qom.  u  Adams,  127 

Case,  2  Dy.  ia6a;  Reg.  v.  Saunders,  8  Masa  15;  Com.  «i  Chioyaro,  129  Mass. 

Plow.  478;  Rex  v,  Dannelly,  Rnss.  &  4S9l 

Ry.  810;  Rex  v.  Foy,  Vem.  &  a  540;       New  Torh-^  P.  tx.  Hartung;  4  Par- 
Rex  u  Scott,  1  Leach  (4th  ed.),  401;  ker,  a  Q  256. 
Rex  V.  Blackson,  8  Car.  &  P.  43;  Reg.       iVstMKio.— S,  «.  Chapman,  6  Nev. 
V,  Greenwood,  28  U.  C.  Q.  R  255.  82a 

Foreign  oonntry.—  Against  the  ac*       OhuK—  Hartshorn  tn,  &,  29  Ohio  St 

cessory  to  a  fact  committed  in  a  68& 

foreign  country.    Reg.  v,  Bernard,  1       Pennsylvania.—  Com.   u  Eaas,  8 

Fost  &  F.  240,  24a    Different  eoun-  Brewa  42&    And  see  Brandt  n  Com., 

ties.—  Where  the  accessorial  act  is  13  Norris  (Pa.),  290l 
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OH.  YHL]  against  BSflPXOnVB  PARTI0IPANT8.      [§§  117,  118. 

§  117.  Same  after  conyletion  of  principal. —  It  is  reason- 
ably plain  that^  though  the  principal  has  been  convicted,  the 
foregoing  form  will  still  snffice  against  the  accessory  before 
the  fact.^  But  for  obvious  reasons  it  is  convenient,  and  it  has 
been  the  custom,  to  allege  such  conviction;  nor,  under  the 
common-law  rules,  need  the  principal's  guilt  be  also  averred  in 
this  case.'    The  following  is  the  form:  — 

That  heretofore,  at,  etc.  [setting  out  the  court  and  the  time  of  holding 
it],  one  A^  of,  eta,  was  by  the  name  of  A.,  of,  eta,  duly  convicted  for  that, 
eta  [reciting  the  indictment].'  And  that  K,  of,  eta  [ante,  §§  74-77],  before 
the  Baid  felony  was  by  the  said  A.  oommitted^  in  form  and  manner  afore- 
said, on,  eta,  at>  eta  [ante,  §  80],  did  feloniously  and  malioiously  incite,  pro- 
cure, counsel,  hire^  and  command  the  said  A.  in  form  and  manner  aforesaid 
to  do  and  commit  the  said  felony;  against  the  peace,  eta  [antet  g§  65-69].^ 

§  118.  Accessory  after  the  fact. —  On  the  principles  of  our 
law,  as  appearing  in  other  parts  of  it,  the  accessory  after  the 
fact,  unlike  the  accessory  before,'  could  neither  be  charged  as 
principal  nor  even  be  joined  with  him  in  the  same  count.*  Yet 
a  technical  rule  of  the  common  law  permits  the  latter,  but  re- 
quires the  allegation  to  be  special,  in  exact  analogy  to  the  pro- 
ceedings against  the  accessory  before  the  fact.^  The  form  has 
already  been  given;*  or,  as  commonly  appearing  in  our  books  of 
precedents,  it  is,  rejecting  the  ordinary  surplusage,  as  follows : — 

[After  stating  the  guilt  or  conviction  of  the  principal,  as  in  ante,  g  116  or 

IVscoa— Gohea  in  S.,  11  Teoi;  Aji  ing  the  caption  of  the  indictment 

iOSL    And  see  MoKeea  «l  S.,  7  Tex.  against  the  principal],—  it  was  pre- 

Api  681.  sented  upon  the  oaths  o(  eta,  that 

Fnyimd.— Hawley  uCom.,lMat  one  J.  S.,  late  of  eta— [continuing 

847.  the  indictment  to  the  end,  reciting 

1  CrJm.  Law,  I,  §  667.  it  however  in  the  past,  and  not  in  the 

sCrim.  Pro,  n,  g  11.  present  tense];  upon  which  said  in- 

'  There  are  differences  of  opinion,  diotment  the  said  J.  &,  at  the  session 

and  some  uncertainties,  as  to  what  of  the  jail  delivery  aforesaid,  was 

thi3  part  of  the  indictment  should  duly  convicted  of  the  [felony  and 

contain.    The  question,  with  forms,  larceny]  aforesaid;  as  by  the  record 

is  considered  ante,  §g  93-96.    And  see  thereof  more  fully  and  at  large  ap- 

Beg.  V,  Butterfieid,  2  Moody  &  K  pears." 

82^1Coz,Ga89.    In  Archb.  Crim.  «Reg.  «i  Read,  1  Ck)z,aa  65;Beg. 

PL  &  £v.  (10th  Eng.  ed.)  689,  the  con-  v.  Butterfieid,  1  Cox,  a  a  89;  3  Mor- 

viction  of  the  principal  is  alleged  as  ris  St  Ca&  Api  1760l 

foUows:—  »iln«c§lia 

"Middlesex,  to  wit:  — The  jurors  ^Crim.  Law,  I,  ^  642,  692.    See 

for  our  lady  the  Queen  upon  their  post,  §  119. 

oath  present,  that  heretofore,  to  wit,  ^Crim.  Law,  I,  §  692;  Crim.  Pro,  I, 

at  the  general  sessionn  of  the  delivery  §  467 ;  II,  §§  7-1 1. 

of  the  jail  ot,  eta,  eta —  [so  continu-  ^  Ante,  §  114 
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117,  proceed:]  And  that  B.,  eta  [ante,  §§  74-77],  afterward, on,  eta,  at»  eta 
[ante,  g  80],  well  knowing  the  said  A«  to  have  done  and  committed  the 
said  felony  and  burglary  [according  to  the  fact]  in  form  aforesaid,  did 
feloniously  receive,  harbor  and  maintain  ^  him  the  said  A.;  against  the 
peaoe^  eta  [ante,  §§  d5-69].< 

III.    ThB  LiEB   PASTIOIPA19T8   IN   OtHEB  CbIMBS.' 

§  119.  Option  to  follow  foregoing  —  (Exception  as  to  re- 
celyers). —  Since  the  pleader  has  the  option,  if  he  deems  prac- 
tically best,  to  set  out  in  an  indictment  the  facts  according  to 
tboir  outward  form  rather  than  their  legal  effect,^  it  follows 
that  in  misdemeanor  and  treason,  wherein  all  inciters,  whether 
present  or  absent,  are  by  legal  construction  of  their  act  doers,^ 
a  count  is  sufficient  which  charges  the  respective  participants 
at  and  before  the  fact  after  the  rules  laid  down  in  the  last  sub- 
title.* But  as  in  cases  other  than  felony,^ — at  least,  as  in  mis- 
demeanor, the  law  in  treason  being  less  certain  and  settled, — 
the  offense  of  the  helper  after  the  fact  who  incurs  any  guilt  is 
separate  and  not  parcel  of  the  principal's,  the  two  cannot  in 

iQn  the  question  whether  time  jeotions  of  this  8ort»  when  it  can  be 

and  place  should  be  repeated  to  this  so  easily  done  as  in  this  instance. 

aUegation,  see  ante^  §  10^  note.  For  other  forms,  see  Parker's  Oase,  2 

sin  substance,  but  with  a  transpo-  Dy.  186a;  Bex  v.  Atkins,?  HoweU, 
sition,  as  in  2  Chit  Grim.  Law,  6.  St  Tr.  281;  Beg.  u  Swendsen,  14 
This  precedent  in  Chitty,  and  the  Howell,  St  Tr.  669;  Rez  v.  fVuring- 
same  in  Tarious  other  places  in  our  don,  Trem.  P.  GL  250;  Rez  v.  Black- 
books,  after  charging  the  felony  of  son,  8  Car.  &  P.  48;  6  Cox,  a  Q  Apw 
the  principal,  proceeds:  '*That  B.,  101;  Reg.  v.Han8ill,  8  Cox,  a  a  697; 
eta,  weU  knowing  the  said  A.  to  Reg.  v.  Richards,  2  Q.  R  D.  811,  18 
have,  eta,  afterwards,  to  wit,  on.  Cox,  CL  C.  611;  Reg.  n  Hancock,  14 
eta,  at^  eta,  him  the  said  A.  did  Cox,  a  a  119. 
feloniously  receive,"  eta  Now,  to  oon-  Qeorgia,—  Bieber  u  &,  46  Ga  660. 
stitute  the  offense  of  R,  the  knowl-  O^io.— HalleU  u  a,  29  Ohio^  168, 
edge  of  A.'s  felony  must  have  ex-  169. 

isted  simultaneously  with  the  receiv-  Slesnia— Poston  «l  8.,  12  Tex  Apu 

ing;  but,  in  this  form,  it  is  not  so  408. 

charged,  nor  is  there  any  allegation  VirginUju—  Wren  «.  Com.,  26  Qrat 

of  time  and  place  to  it    There  is  989,  991. 

simply  an  averment  that  the  receiv-  'CriuL  Law,  I,  §§  656-669, 681-689, 

ing  was  •*  after  "  the  knowledge;  and  701-708;  Grim.  Pra,  H.  §  2l 

so,  perhaps,  the  continuance  of  the  ^  Grim.  Pra,  I,  §§  832-886. 

knowledge  may  be  inferred.   I  could  ^  Ante,  g  116 ;  Grim.  Law,  I,  §g  666^ 

not  say  that  a  particular  court  will  656,  681-686. 

not  accept  this  as  sufficient,  espe-  *Crim.  Pra,  H,  §2l 

cially  in  deference  to  long  usaga  But  ^  Anie^  §  118. 
it  is  better  in  pleading  to  avoid  ob- 
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reason  be  joined  in  one  count,  whatever  be  the  rale  as  to  join- 
ing them  m  one  indictment  in  separate  counts.  And  the  charge 
against  such  helper  must,  of  course,  be  special.^    Hence, — 

§  120.  Present  aiding  or  connseling. —  One  present  aiding 
or  counseling  in  these  offenses,  may  be  charged  in  either  of  the 
two  forms  permissible  in  felony.^  To  repeat  here  a  form  of 
the  indictment  would  be  of  no  practical  service.* 

§121.  Inciting^  bat  absent. —  A  person  who  has  incited 
another  to  one  of  these  offenses,  but  was  absent  at  its  commis- 
sion, may  be  indicted  after  the  form  against  the  accessory  be- 
fore the  fact,  substituting  *  "  maliciously  '^  in  misdemeanor,  or 
"  traitorously  "  in  treason,  for  "  feloniously ; "  *  or,  at  the  elec- 
tion of  the  pleader,  he  may  be  charged  directly  as  doer.'  The 
forms  for  this,  therefore,  appear  in  other  connections,  and  are 
not  here  required. 

§  122.  Aiding  after  faet« —  From  explanations  in  ^'  Criminal 
Law  "  ^  the  reader  will  be  satisfied  that  he  will  probably  never 
have  occasion  to  prosecute  or  defend  an  abettor  after  the  fact 
in  treason  or  misdemeanor.  Hence,  as  the  books  appear  to 
furnish  us  no  precedents  for  these  indictments,  the  present 
writer  does  not  deem  it  incumbent  on  him  to  construct  never- 
to-be-called-f or  f orm& 

IV.  Compounding.* 

§  128.  As  to  aecessorial,  etc« —  The  chief  difference  between 
the  compounder  of  an  offense  and  an  accessory  after  the  fact 
in  felony  is  that  the  guilt  of  the  former  is  less  intense  than  of 
the  lattery  he  may  be  prosecuted  in  advance  of  the  principal, 
and  his  crime  is  never  felony,  but  always  misdemeanor.*  There- 
fore the  indictment  charges,  first,  the  offense  compounded,  and 
then  the  defendant's  act  of  compounding  it.    Thus, — 

lid.;  Crim.  Law,  I, §g  701-707.  dictment,  bat  of  the  doing.    Grim. 

^Ante,  g§  114, 115.  Pla,  I,  §§  58,  57. 

*  Conspiracy  and  tnmalt—  For  a  *  Crim.  Pra,  n,  §  8;  Crim.  Law,  I, 

form  of  stimulating  a  oonspiraoy  ggd82-68d 

and  tamnlt,  see  Bex  fx  Hanson,  81  ^  Crim.  Law,  I,  §§  701-70& 

Howell,  St  Tr.  1.  •Crim.  Law,  I,  §§  70»-716.    And 

«Crim.  Pra,  I,  gg  583-587.  see  Id.,  §§  247,257-270,604,600;  Crim. 

»4n<«,  §§  116, 117.    County.— The  Pra,  I,§404 

comity  wm  not  be  that  of  the  in-  »Crim.  Law,  I,  §§  700, 7ia 
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§  124.  Formula  for  indtctment. — ^The  indictment  may  be, — 

That  A.,  etc.,  on,  etc,  at,  eta  [anie,  §  74],  did*  eta  [setting  out  kis  offense 
as  directed  antCy  §g  115-118, 1211  ivgainst  the  peaoe,  eta  [ante,  §g  6^-69]; 
and  that  afterward  B.,  of,  eta  [the  defendant],  on,  eta,  ati  eta,  did«  well 
knowing  the  premises  and  the  guilt  of  the  said  A.  therein,  take  and  receive 
of  the  said  A.  the  sum  of,  eta,  in  consideration  whereof  he,  the  said  B.,  did 
while  so  taking  and  receiving  it  there  promise  to  and  agree  with  the  said 
A.  that  he  would  not  thereafter  prosecute  or^  appear  against  him  the  said 
A.  by  reason  of  his  aforesaid  ofitense,  but  would  and  tberebj  did  compound 
the  same;  au^ainst  the  peace,  eta' 

§  185.  Fuller  and  common  forms.— Most  of  the  forms  in 
our  books  are  expressed  somewhat  differently  from  the  fore- 
going, and  are  more  extended.    Thos,  one  of  Chitty's  is — 

That  heretofore^  to  witi  on,  eta,  at^  eta,  one  A.  [with  force  and  arms  <]  felo- 
mo9tiy  did  steal,  take,  and  carry  awaj  one  lamp,  of  the  value  of  twenty 
shillings,  of  the  goods  and  chattels  of  one  X.,  late  of,  eta,  against  the  peace, 
eta;  and  that  B.,  eta  [the  defendant],  well  knowing  the  premises,  and  the 
said  felony  to  have  been  by  the  said  A.  so  as  aforesaid  done  and  committed, 
[but  contriving  and  intending  unlawfully  and  unjustly  to  pervert  the  due 
course  of  law  in  this  behalf  and  to  causa  and  procure  the  said  A.  for  the 
felony  aforesaid  to  escape  with  impunity^],  after wards,to  wit,  on,  eta, 
with  force  and  arms,  at,  eta,  unlawfully  [and  for  wicked  gain's  sake*]  did 
compound  the  said  felony  with  the  said  A.,  and  did  on  said  last-mentioned 
day  there  exact,  receive^  and  have  of  the  said  A.  the  sum  of  eighteen  shil- 
lings [In  moneys  numbered  >]  for  and  as  a  reward  for  compounding  the  said' 
felony  and  desisting  from  all  further  prosecution  against  the  said  A.  for  the 
said  felony,  [and  that  the  said  R,  on,  eta,  last  aforesaid,  at,  eta,  aforesaid, 

^This  is  one  of  those  exceptional  misdemeanor.    Inciting. —  For  pre- 

oases  wherein  or  is  proper  in  allega-  vailing  on  a  victim  of  rape  to  com- 

tion,  not  and.    Grim.  Pra,  I,  §  591 ;  iwund  ic  with  the  offender,  who  was 

Stat  Crimes,  §  1048.  imprisoned  and  about  to  be  prose- 

'  As  a  question  of  principle,  ta^  ior  cuted,  see  2  Chit  Crim.  Law,  22t 

dictment  on  this  formula  will  be  Conspiracy   and   compounding.  — 

adequate.    But  the  next  three  sec-  For  conspiring  to  charge   a   man 

tions    disclose    that  the    coomion  with   receiving  stolen   goods    and 

forms  are   more  voluminous.    The  thereby  obtaining  money  for  oom- 

decisions  are  not  sufficiently  numer-  pounding  the  offense,  eta,  8  Chit 

ous  to  render  it  certainly  safe,  be-  Crim.  Law,  118^ 

fore  every  court,  to  reject  all  the  *  Unnecessary.    Ante,  §  48. 

customary  verbosity.    For  other  and  ^  These   words  seem   not   to  be 

the  more  common  forms,  see  2  Chit  necessary;  but  I  am  not  aware  of 

Crim.  Law,  220  et  seq.;  2  Bum,  Just  any  direct  authority  on  the  ques- 

832;  Mat  CrinL  Law,  450;  4  Went  tion,  and  it  may  admit  of  argument 

PI  327,  829;  Davis,  Prea  97,  28;  Reg.  *  In  reason,  not  necessary.    See.  as 

UL  Mabey,  87  U.  Q  Q.  K  24a    Misde-  illustrative,  CriuL  Law,  I,  gg  1086, 

meaner.— The  form  in  Reg.  v.  Ma-  1112;  CriuL  Pra,  II,  §§  108, 274. 

bey,  supra,  is  for  compounding  a  *  Plainly  not  necessary. 
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did  theirenpon  desist,  and  from  that  time  hitherto  hath  desisted,  from  all 
further  progeontion  of  the  said  A.  for  the  said  felony,  to  the  great  hin- 
dranoe  of  justice,  in  oontempt,  eta,  and  i]  against  the  peace,  eta' 

§  126.  After  steps  taken. —  When  the  compoanding  has  oo- 
cnrred  after  steps  have  been  taken  in  the  prosecution  of  the 
principal  offender,  it  is  common  for  the  indictment  to  set  them 
out,  while  yet  it  is  believed  by  the  present  writer  not  to  be 
necessary.    For  example, — 

That  B.,  eta,  of , eta,  on,  eto.,at,  eta,  oame  before  M.,  esquire^  then  and  there 
being  one  of  the  justioee  of  the  peaoe  in  and  for,  eta,  duly  authorized  and 
qualified  to  execute  and  perform  the  duties  of  that  office,  and  act  as  here- 
inafter recited;  and  then  and  there  upon  his  oath  did  charge,  accuse,  and 
complain  against  one  A.,  eta,  of,  eta,  for  that,  eta  [setting  out  the  offense 
of  A.],  tbhieh  said  aeeusaticn  ioas  and  i$  true;*  and  thereupon  the  said  M., 
at  the  said  time  and  place  of  the  making  of  the  said  accusation  and  eciv- 
plaint,^  issued  his  warrant  under  his  hand  and  seal,  in  due  form  of  law, 
for  the  apprehension  and  taking  of  the  said  A.  to  answer  to  and  be  exam* 
ined  and  dealt  with  touching  and  oonoeming  the  felony  aforesaid,  so  as 
aforesaid  charged  upon  him  the  said  A.,  as  to  law  and  justice  might  apper- 
tain. And  afterwards,  to  wit»  on,  etc.,  at,  eta,  by  virtue  of  the  said  warrant* 
and  for  the  felony  aforesaid,  the  said  A.  was  duly  arrested  and  taken  and 
carried  before  the  said  M.,  esquire^  the  justice  aforesaid,  and  examined  by 
him  the  said  justice  of  and  coliceming  the  felony  aforesaid,  and  the  subject- 
matter  of  said  complaint  was  examined  into  and  heard  by  the  said  justioa 
Upon  which  said  examination  and  hearing  the  said  M.,  esquire,  did  on  said 
last-mentioned  day  there  make  a  certain  warrant  under  his  hand  and  seat 
in  due  form  of  law,  directed  to  the  keeper  of  the  commonwealth's  jail  in< 
eta,  or  his  under-keeper  or  deputy,  thereby  commanding  the  said  keeper  or 
his  dejmty  to  receive  into  his  custody  the  body  of  the  said  A^  so  charged 
with  such  felony  as  aforesaid,  and  him  in  custody  safely  to  keep  until  he 
should  be  discharged  by  due  oourse  of  law.  And  that  the  said  B.,  well 
knowing  the  premises,  but  contriving  and  intending  unlawfully  and  un* 

1  "To  the  great  hindrance,^  eta,  <d  Chit  Crim.  Law,  221.    For  s 

''in    contempt,"  eta,  unnecessary,  similar  form,  see  Archb.  Crim.  PL  & 

Ante,  §  48;  Crim.  Pra,  I,  §  647.    The  Ev.  (19th  ed.),  8%. 

rest  in  these  brackets  is  common.  *  These  italic  words  are  not  in  the 

I  am  not  aware  of  any  authority  or  form  from  which  I  am  oopying,  but 

reason  requiring  it;  though  it  would,  there  is  so  much  room  to  doubt  the 

at  least  in  some  circumstances,  be  a  adequacy  of  the  indictment  without 

defense  that  the  defendant  did  not  them  that  I  suggest  their  insertion* 

desist  but  prosecuted  the  offender.  If  A.  in  this  case  was  not  guilty,  per- 

Bex  V.  Stone,  4  Car.  &  P.  879.    In  a  haps  it  might  still  be  an  indictable 

printed  blank  before  me,  drawn  for  interference  with  public  justice  to 

use  in  Albany,  New  York,  this  clause  agree  to  desist  from  the  prosecution, 

is  employed.    [Adjudged   unneces-  but  —  would  it  be  a  compounding  ? 

sary  in  Reg.  v.  Burgess,  16  Q.  R  D.  *  Not  in  the  original 

141, 15  Cox,  a  a  77a] 
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jtistlj  to  pervert  the  due  coarse  of  law  in  this  behalf,  and  to  cause  and 
procure  the  said  A.,  for  the  felony  aforesaid,  to  escape  with  impunity,  after- 
wards, to  wit,  on,  eta,  at,  eta,  unlawfully  and  for  the  sake  of  private  gain 
did  take  upon  himself  to  compound  the  said  felony  on  behalf  of  the  said  A., 
and  on  said  last-mentioned  day  there  did  exaot^  receive,  and  have  of  the  said 
A«  the  sum  of,  eta,  for  and  as  a  reward  for  oompounding  the  said  felony, 
and  for  desisting  from  all  further  prosecution  against  the  said  A.  for  the 
same;  against  the  peace,  eta^ 

§127.  On  statute  —  (18  Eliz.). —  The  foregoing  forms  are 
for  the  offense  as  at  common  law.  They  will  serve  equally  as 
guides  to  the  indictment  on  a  statute.'  On  the  old  statute  of 
18  Eliz.,  c.  6/  the  ordinary  form  was  as  follows:  — 

That  [the  defendant]  B.,  eta  [being  an  evil-disposed  person  and  not  re- 
garding the  statute  in  such  case  made  and  provided,  nor  fearing  the  penal* 
ties  therein  contained*],  heretofore^  to  wit,'  on,  eta,  at,  eta,  by  and  upon 
color  and  pretense  of  a  certain  matter  of  offense  then  and  there  pretended 
to  have  been  committed  by  one  A.  against  a  certain  penal  law,  that  is  to 
say,  by  and  upon  color  and  pretense  that,  eta  [setting  out  A.'s  act  in  viola- 
tion of  the  penal  law],  unlawf uUy,  wilfuUy,  and  corruptly  did  compound 
and  ag^ree  with  the  said  A.,  who  was  surmised  to  have  offended  against  the 
same  statute  in  manner  aforesaid,  for  the  said  pretended  offense;  and  did 
then  and  there,  to  wit,  on,  eta,  at,  eta,  aforesaid,  without  process,  take  of 
and  from  said  A.  a  certain  sum  of  money,  to  wit,  the  sum  of,  eta,  of  the 
value  o^  eta,  and  divers,  to  wit,  three  bank-notes  of  the  bank,  eta,  for  the 
payment  of,  eta,  of  the  value  of,  eta,  as  and  by  way  of  composition  for  the 
said  pretended  offense,  and  in  order  to  prevent  an  action  being  brought 
against  him  the  said  A.  for  and  in  respect  of  the  same;  without  the 
order  or  consent  of  any  or  either  of  His  Majesty's  courts  at  Westminster, 
and  without  any  lawful  authority  for  so  doing  [to  the  great  hindrance  and 
obstruction  of  public  justice^  in  contempt  of  our  said  Lord  the  King  and 
his  laws,  to  the  evil  and  pernicious  example  o(  eta*];  against  the  form  of 
the  statute,  eta,  against  the  peaces  eta^ 

V.  MlSPBISIOK.* 

§  128.  As  to  accessorial^  etc. — A  misprision  is  of  the  same 
natore  with  a  compounding,*  except  that  the  guilt  of  the 
offender  is  less  intense.    Practically  it  is  almost  never  prose- 

1  Davis,  Prea,  97.    And  see,  of  the  ^  Bex  v.  Gtotley,  Buss.  &  By.  84^ 

like  sort,  4  Went  PL  827.  The  pleader  nota    For  other  forms  on  this  and 

can  abridge  the  verbosity  of  this  similar  English  statutes,  see  2  Chit 

form  to  suit  his  tasta  Grim.  Law,  228-282;  4  Went  PL  819- 

^Ante,  §  81.  826;  6  Td.  899;  Reg.  u  Best,  2  Moody, 

t  Grim.  Law,  I,  §  712.  124;  Bex  u  Crisp,  1  &  &  Aid.  282L 

«  Not  necessary.    Ante,  §§  46,  46L  •  Crim.  Law,  J,  §§  716-722L 

^  Also  unnecessary.  *  Ante,  %  123. 
*  Unnecessary.    Ante,  §g  46^  48. 
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cuted,  and  the  books  are  barren  of  forms.    There  are  two  sorts 
of  it;  thus, — 

§  129.  Neglect  to  disclose  and  prosecnte. —  Chitty's  form 
is,  rejecting  palpable  verbiage, — 

[After  setting  out  the  principal  offense,  proceed:]  and  that  B,,  eta  [the 
defendant],^  well  knowing  the  premises,  and  well  knowing  the  name  and 
person  and  usual  place  of  resort  of  the  said  A.,  but  devising  and  intending 
to  obstruct  and  hinder  the  due  course  of  justice  and  to  cause  the  said  A.  to 
escape  unpunished  for  the  said  offense  so  by  him  committed,  afterwards, 
to  wit,  on,  eta,'  unlawfully,  maliciously,  wickedly,  wilfully,  and  con- 
temptuously did  conceal^  keep  secret,  and  neglect  to  discover  the  said  felony 
flo  aforesaid  conunitted  by  the  said  A.,  and  the  name,  person,  and  usual 
place  of  resort  of  the  said  A.  did  utterly  refrain  and  forbear  to  disclose  and 
make  known;  against  the  i)eace^  eta* 

§  ISO.  Neglect  to  prevent  felony.—  The  only  form  for  this 
branch  of  the  offense  before  the  compiler  was  drawn  by  an 
attorney-general  of  Massachusetts  and  never  used.  Omitting 
what  the  practitioner  can  readily  supply,  it  is, — 

That  one  A.,  eta,  one  B.,  eta,  and  one  C,  eta,  on,  eta,  at,  eta,  wickedly, 
injuriously,  and  maliciously  did  conspire,  combine,  agree,  intend,  and  deter- 
mine^ eta,  [proceeding  to  state  the  offense  proposed  to  be  conmiitted],  and 
that  D.,  eta,  [the  defendant]  well  knowing  the  premises,  and  also  weU 
knowing  the  names,  persons,  and  usual  places  of  abode  and  resort  of  the 
said  A^  &  and  C,  but  devising  and  intending  that  they  should  carry  into 
effect  and  commit  the  said  intended  felony  without  being  prevented  and 
Inought  to  justice  therefor,  on,  eta,  at,  eta,  unlawfully,  wickedly,  wilfully, 
malicionsly,  and  contemptuously  did  conceal,  keep  secret,  and  neglect  to 
discover  the  felony  so  as  aforesaid  agreed,  intended  and  determined  to  be 
done  and  committed  in  manner  aforesaid;  and  the  names,  persons,  and 
usual  places  of  resort  of  the  said  A.,  R  and  GL,  did,  during  aU  the  time 
aforesaid,  utterly  refrain  and  forbear  to  disclose  and  make  known;  against 
the  peaoe^  eta* 

II  should  prefer  to  add  here  an  tenoe  to  read,  ^that  afterward,  on, 

averment  of  time  and  plaoa    See  eta,  at,  eta,  B,,  eta,  well  knovFhig," 

ante,  ^  108,  111,  and  the  places  there  eta    See  antCy  §  IIS,  nota 

referred  ta  *3Ghit  Grim.  Law,  282.    And  see 

<  Better  transpose  this  allegation  of  4  Chit  Grim.  Law,  14 

time  to  the  earlier  part  of  the  sen-  ^Davia^  Ftea  168. 
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OHAPTEE  IX. 

INDIGTMEOTS  AND  OOMPLAINTS  ON  PRIVATE  STATUTES  AND 

MUNICIPAL  BT-LAWai 

%  18t  IntiodtiotioiL 
ISa  Private  statntea 
183-136L  Munioipal  by-lawil 

§  ISl.  How  chapter  dtylded. — We  shall  consider  the  forms 
for^  I,  Private  statutes;  II.  Mnnicipal  by-laws. 

L  Pbiyatb  Statutes. 

§  183.  Averring  statnte. — The  indictment  or  complaint  on 
a  private  statute  differs  from  that  on  a  public  one  only  in  re- 
quiring the  statute  to  be  set  out  therein.  The  form  is  not  well 
settled  by  precedents;  indeed,  the  present  compiler,  after  con- 
siderable research,  has  been  able  to  find  in  the  books  no  prece- 
dent for  it,  except  in  civil  causes.  The  following  is  suggested :  — 

That  heretofore,  and  before  the  transpiring  of  the  facts  hereinafter  al- 
leged, it  was  enacted  by  the  senate  and  honse  of  representatives  of  the 
United  States  of  America  [or,  should  the  statute  be  a  Massachusetts  one, 
it  was  enacted  by  the  senate  and  house  of  representatives  in  general  court 
assembled  and  by  the  authority  of  the  same,  pursuing  the  enacting  style 
of  the  particular  state],  in  manner  and  form  following,  that  is  to  say,  that, 
eta  [here  copying  simply  so  much  of  the  statute  as  the  indictment  is  to  be 
founded  upon,  but  substituting  should*  for  ^ shall,'*  eta],  and  that  aftei^ 
ward,  eta  [proceeding  now  to  draw  the  indictment  in  the  same  manner  as 
on  a  general  statute].* 

iStat  Crimes,  §§ 894-4aa  Heaton,  77  K.  a  605.    To  show  the 

2  The  past  tense  seems  to  be  appro-  ancient  method,  I  will  here  copy 

priate  and  perhaps  necessary;    be-  from  Wentworth  the  form  otreoitr 

cause,  in  some  way,  the  statute  must  ing  a  statute  in  a  penal  action  ot 

appear   to  have  been  in  existence  debt    The  fourth  section  of  6  Anne, 

when  the  offense  was   committed  a  10,  after  a   preamble,  proceeds: 

and  before  the  indictment  was  found.  **  From  and  after  the  determination 

And  see,  as  illustrative,  Crim.  Pra,  I,  of  this  present  session  of  parliament, 

§  1349.    And  see  the  form  in  the  next  aU  persons  that  shaU  act  as  brokers 

note.  within  the  city  of  London  and  liber- 

*  Shorter  forms  for  this  averment  ties  thereof  shaU  from  time  to  time 

are  permitted  by  statutes  in  some  of  be  admitted  so  to  do  by  the  court  of 

the  statea    Stat  Crimes,  §  402;  &,  n.  mayor  and  aldermen  of  the  said  city 
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OH.  dl]  private  statutes  and  by-laws.      [§§  133,  134. 

II.  Municipal  By-laws. 

§  133.  Setting  out  by-law. —  If,  by  the  practice  of  the  par- 
ricolar  state,  the  indictment  or  complaint  must  set  out  the  by- 
law, the  form  in  the  last  section  will  be  suggestive,  and  the 
discussions  in  "  Statutory  Crimes ''  will  show  how  the  rest 
should  be.^ 

§  134.  IllustratiYe  English  form  —  (Obstrnction  in  street). 
The  following  is  on  the  Municipal  Corporations  Act  of  5  &  6 
WilL4,c.76,  §§90,  91:  — 

That  A,  etc,  on,  ete.,  at,  etc  [within  the  precincts  of  said  borough  ^,  did 
unlawf uUy  sospend  an  article  of  dresa*  to  wit*  a  shirt,  over  the  causeway 
of  a  certain  street  there  called  High  street^  for  the  purpose  of  then  and 

for  the  time  being,  under  such  re-  lance.**  And  the  following  is  the 
stnctions  and  limitations  for  their  opening  part  of  a  count  of  a  declara- 
honest  and  good  behavior  as  that  tion  on  this  statute  for  acting  as 
court  shaU  think  fit  and  reasonable,  broker  in  London,  not  being  admit- 
and  shaU  ui)on  such  their  admission  ted  by  the  court  of  the  mayor  and 
pay  to  the  ohamberlain  of  the  said  aldermen  to  act  as  such:  — 
city  for  the  time  being,  for  the  uses  "  That  whereas,  in  and  by  a  certain 
hereinafter  mentioned,  the  sum  of  act  made  in  a  parliament  of  the  Lady 
forty  shillings,  and  shall  also  yearly  Anne,  late  queen  of  Great  Britain, 
pay  to  the  said  uses  the  sum  of  forty  holden  at  Westminster  in  the  county 
shillings,  upon  the  nine  and  twen-  of  Middlesex,  the  twenty-third  day 
tieth  day  of  September  in  every  of  October  in  the  sixth  year  of  her 
yean"  Then  the  fifth  section  de-  reign,  it  was  amongst  other  things 
claros:  "If  any  person  or  peisons,  enacted  by  the  authority  of  the  same 
from  and  after  the  determination  of  parliament^  that  from  and  after  the 
this  present  session  of  parliament,  termination  of  the  then  session  of 
shaU  take  upon  him  to  act  as  a  parliament  all  persons  that  should 
broker,  or  employ  any  other  under  act  as  brokers  within  the  city  of 
him  to  act  as  such,  within  the  said  London  and  liberties  thereof  should 
city  and  liberties,  not  being  admit-  from  that  time  be  admitted  so  to  do 
ted  as  aforesaid,  every  such  person  by  the  court  of  the  mayor  and  alder- 
80  offending  shall  forfeit  and  pay,  to  men  of  the  said  city  for  the  time 
the  use  of  the  said  mayor  and  com-  being,  under  such  restrictions  and 
monaityandoitizensofthesaid  dty,  limitations  for  their  good  behavior 
for  every  such  offense,  the  sum  of  as  that  court  should  think  fit  and 
five  and  twenty  pounds,  to  be  re-  reasonable;  and  it  was  further  en- 
covered  by  action  of  debt,  in  the  acted  by  the  said  act,  that,  if  any 
name  of  the  chamberlain  of  the  said  person  or  persons  from  and  after  the 
city,  in  any  of  her  majesty's  courts  determination  of  the  then  present 
of  record,  in  which  no  protection,  session  of  parliament  should  take 
essoin,  or  wager  of  law  shaU  be  al-  upon  him  to  act  as  a  broker,  or  em- 
lowed^  or  any  more  than  one  impar-  ploy  any  under  him  as  such,  within 

1  Stat.  Crimes,  §§  403-408L  I  presume  something  like  this  is  de- 

3  Not  in  the  form  quoted  from,  but    sirable  or  perhaps  necessary. 
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there  drying  the  same,  contrary  to  the  by-law  of  and  for  the  said  borough 
in  that  behalf  duly  made  at  a  meeting  of  the  council  of  the  said  borough, 
held  on,  eta,  and  which  said  by-law  was  at  the  time  of  the  oommissicHi  of 
the  said  offense,  and  still  is,  in  force  for  the  said  borough,  and  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided^ 

§  135.  In  general. —  The  above  form  is  sufficient  only  under 
statutes  modifying  the  common-law  rule.  One  defect  at  the 
common  law  would  be,  that  it  does  not  set  out  the  by-law.  Po^ 
sibly  it  is  otherwise  insufficient  at  the  common  law;  as,  for 
example,  it  does  not  say  '^  against  the  peace,"  etc.,  but  it  is  not 
proposed  to  intimate  an  opinion  on  this  question.  The  prac- 
titioner, to  be  safe,  will  carefully  look  into  the  statutes  of  his 
own  state  and  the  decisions  of  the  courts  thereon. 
'  §  136.  Other  forms. —  For  other  forms  on  municipal  by- 
laws, the  reader  is  referred  to  a  subsequent  section,'  and  to  oases 
cited  in  the  note.* 

the  said  oily  and  liberties,  not  being  *PtMf,  §  171. 

admitted  as  aforssaid,  STery  suoh  'fdnsoa— West  a  Golumbos,  90 

person  so  offending  should  forfeit  Kan.  08& 

and  pay  to  the  mayor  and  common-  M<uaachu9etts, —  Goul  fk   Bioe,  9 

alty  and  citizens  of  thesaid  city  for  Met  268;  Com.  ti  Dow,  10  Met  8SS; 

eirery  such  offense  the  som  of  twenty-  Com.  ix  Cartis»  0  AUen,  8(ML 

five  pounds,  to  be  recovered  by  action  Michiffatk-^  Napman  fk  P.,  19  Mich, 

of  debt  in  the  name  of  the  chamber-  8S2L 

lain  of  the  said  dty  in  any  oonrt  of  Texas.—Eao  parte  Slaren,  8  Tex. 

record  (of  the  said  lady  the  queenX"  Ap^  668;  Ex  parte  Boland,  11  Tex. 

7  Went  PL  24L  Ap^  IMl 
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BOOK  III. 

THE  SPECIFIC  OFFENSES. 


War  ABDUCmON  OF  WOMEN,  see  SsDUonoK  asd  AsDUonoB. 
ABETTOBa  see  ante,  gg  114-117, 119-121. 


CHAPTEE  X. 

ABORTION.! 

§  137.  Differences. —  Both  under  the  statutes  of  our  differ- 
ing states,  and  under  the  common  law  as  adjudged  in  the  tri- 
bunals, there  are  differences  in  the  elements  which  constitute 
this  offense.  The  indictment  must  conform  to  the  law  pre- 
yailing  in  the  place  where  it  is  to  be  tried.    Still, — 

§  138.  Forniala. —  The  following  formula,  to  be  varied  to 
conform  to  what  the  particular  court  in  the  particular  state 
will  hold  the  law  to  be,  will  serve  for  nearly  every  sort  of  in- 
dictment, whether  for  the  substantive  offense  or  for  the  at- 
tempt, at  common  law  or  under  a  statute:  — 

That  one  X  [ante,  g  79]  being,  on,  etc.,  at,  etc.  [ante,  g  80],  a  woman  > 
pregnant  [and  quick']  with  chUd,  A»,  eta  [ante,  gg  74-77],  did  then  and 
thero  unlawfoUy  [if  the  indictment  is  on  a  statute,  use^  instead  of  ^  onlaw- 

1  For  the  direct  exposition,  as  to  inserted  out  of  respect  to  the  usage 

both  law  and  procedure,  see  Stat  in  many  of  our  states.  I  do  not  deem 

Crimes,  gg  740-702.   Ck)llateral,  Grim,  them  necessary,  even  in  an  indiot- 

Law,  i  gg  828;  741,  709;  II,  g  091;  ment  on  a  statute  containing  them; 

Grim.  Phx,  I,  g  1178L    And  compare  the  same  reasons  governing  as  in 

with  Assault  ahd  Batteby;  Hoh-  rape,  wherein  they  are  not  required. 

icnxK  Grim.  Pra,  II,  g  9521    And  indict- 

*Tbe  wordfl^  "a  woman,"  are  here  ments  for  abortion  without  them 

*  By  some  opinions  necessary  at  Crimes,  ut  sup.  and  the  cases  there 
the  common  law.  Stat.  Crimes,  referred  ta  G^erally  unnecessary 
«^.S  74<  745, 758;  Mitchell  v.  Com.,  78  under  statutes,  but  that  wiU  depend 
Ky.  204;  Com.  v.  Parker,  9  Met  208.  on  the  statutory  terms.  Stat  Crimes, 
By  ofthen^    not    necessary.     Stat    gg  740, 768, 754 
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folly/'  the  statutory  adverbs  and  other  queJifying'  words,  whatever  they 
may  be  ^2  administer  to  her  [or  thrust^  eto.,  or  both;  setting  out,  on  the  prin- 
ciple explained  ante,  g§  18-31«  all  the  acts  of  the  defendant  which,  while  not 
repugnant,  are  within  any  fair  probability  of  being  covered  by  the  proofs^], 
with  the  intent  thereby  *  to  cause  and  procure  the  abortion  and  miscarriage 
of  her  the  said  X  of  the  child  wherewith  she  was  so  [quick  and]  pregnant 
[thus  far,  an  indictable  attempt  is  alleged.  If  it  culminated  in  the  accom- 
plished abortion,  proceed]:  in  consequence  whereof  the  life  of  the  said  child 
was  then  and  there  destroyed,  and  it  was  then  and  there  prematurely  bom 
[adding;  if  the  indictment  is  on  a  statute,  any  further  words  which  may  be 
necessary  to  bring  it  within  the  interpreted^  statutory  terms,  such  as]  the 
same  not  being  then  and  there  necessary  to  preserve  the  life  of  the  said  X 
[or,  not  having  been  advised  by  any  physician  to  be^  etc.];*  against  the 
peace,  eta  [ante,  §§  66-69].* 

have  been  sustained;  nor  is  it  the  ing  of  a  drug  or  the  employing  of  an 

more  conmion  practice  in  England  instrument  with  the  intent  to  pro- 

or  in  all  of  our  states  to  insert  them,  cure  a  miscarriage — abortion.    And 

Bog.  u  Ashmall,  9  Car.  &  P.  286;  Bex  there  is  between  it  and  the  substan- 

tL  Scudder,  1  Moody,  216;  Archb.  tive  offense   no  distinction  which 

GrincL  PL  &  Ev.  (19th  ed.)  771,  772;  will  not  be   obvious.    For  further 

Beg.  tx  HiUman,  Leigh  &  C.  343:  torma,  see  Stat  Crimes,  $>§  752, 758a; 

Beg.  u  Cramps  5  Q.  R  D.  307;  Com.  8  Chit  Crim.  Law,  797-801;  Aiohb. 

V,  Jackson,  16  Gray,  187;   Com.  v.  Grim.  PL  A  Ev.  (19th  ed.)  771,  772; 

Snow,  116  Mass*  47;  Coul  u.  Boynton,  6  Cox,  a  a  Ape  99, 100;  Bex  v,  Scud- 

116  Mass.  343;  ^Com.  v.  Brown,  121  der,  1  Moody,  216,  3  Car.  &  P.  605; 

Mass.  69,  71;    0>m.    v,  Drake,    124  Anonymous,    3   Campi    74;  Beg.  u 

Mass.  21;  Coul  v.  Blair,  126  Mass.  40;  Ashmall,  9  Car.  &  P.  236;  Beg.  u 

Com.  V.  Adams,  127  Mas&  15;  Hunt  Hillman,  Leigh  &  C.  343,  9  Ck>x,  C  C. 

V.  P.,  8  Parker,  a  a  569;  Cobel  v.  P.,  386;  Beg.  n.  Isaacs,  Leigh  &  a  820, 9 

5  Parker,  Q  a  348;  Mongeon  u  P.,  66  Cox,  a  C.  228;  Beg.  v.  Cramp,  5  Q.  B. 

N.  Y.  613;  a  V.  Vawter,  7  Blackf.  D.  307,  14  Ck>x,  Q  C.  401;   Keg.  v. 

592L  Perry,  2  Cox,  a  Q  223;  Beg.  v.  Hol- 

i""  Feloniously.'*  — Where  the  of-  lis»  12  Ck>x,  a  a  463,  6  Eng.  R  319; 

fense  is  felony,  add,  in  most  of  the  Beg.  u  O'Callaghan,  14  Cox,  (X  C  499; 

states,    •'feloniously,"  though    the  [Scott  u  P.,  149  IlL  195i] 

word  is  not  in  the  statuta    Ante,  Colorado. —  Dougherty  u  P.,  1  CoL 

^  100,  and  the  places  there  referred  ta  Ter.  614. 

2  That  method  is  permissible.    See  Indiana.— Willey  u  a,  62  Ind.  946; 

also  Stat  Crimes,  ^  75a    And  see  for  a  v.  Elder,  66  Ind.  282;  a  n  Shei^ 

a  form,  Coul  v.  Brown,  14  Gray,  419l  wood,  75  Ind.  15. 

*  As  to  adding  time  and  place  here,  lowcu — a  o.  Hollenbeck,  86  Iowa, 

see  post,  §  140,  note.    [Not  necessary  112;  a  v,  Stewart,  62  Iowa,  284 

to  aver  pregnancy  under  Massachu-  Kaneas, —  Madden  u  a,  1  Kan.  840, 

setts  statute.    Ck>m.  n  Surles,  166  347. 

Masa  59.]  Kentucky.— MitohM  n   Com.,  78 

«^n^6,§§  82,8a  Ey.  204. 

»  Stat  Crimes,  §  755;  [S.  v.  Leper,  70  Maine.— S.  v.  Dyer,  69  Ma  803. 

Iowa,  748;  a  v.  Stevenson,  68  V 1 52a]  Maryland.—  Hays  tx.  a,  40  Md.  63a 

*Our  books  often  designate  the  Maasachuaeite. —  Coul  v.  Bangs,  9 

mere  attempt — like  the  administer-  Mass.  387;  Com. «.  Parker,  9  Met  263; 
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§  189.  Form  with  the  common  sarplasage  —  (Assaaltand 
abortion  —  Administering  with  intent).— Barely  will  the 
occasion  arise  to  allege  an  assault  as  an  element  in  this  offense; 
because  the  woman  commonly  consents,  and  this  takes  from 
the  wrongful  act  the  legal  quality  of  assault.^  But  there  may 
be  such  a  case.^  And  Cfaitty  has  for  it  the  following  form, 
drawn  upon  the  common  law.  It  exhibits  the  ordinary  use- 
less redundancies  in  the  allegation:  — 

That  A.,  eta  [being  a  wioked,  malioioiu»  and  evil-disposed  person,  and 
not  having  the  fear  of  Gk>d  before  his  eyes,  bat  being  moved  and  seduced 
by  the  instigation  of  the  devU^J,  on,  eta  [with  foroe  and  arms*],  at,  eta, 
aforesaid,  in  and  upon  one  X.,  the  wife  of  Y.  [in  the  peace  of  Gk>d  and  our 
said  sovereign  lord  the  king  then  and  there  being  &],  and  also  then  and  there 
being  big  and  pregnant  with  child,  did  make  a  violent  assault,  and  that  he 
the  said  A.  then  [and  on  divers  other  days  and  times  between  that  day  and 
the  day  of  the  taking  of  this  inquisition,  with  force  and  arms^,  at,  eta, 
aforesaid,  knowingly,  unlawfully,  wilfuUy,  wickedly,  maliciously,  and  in- 
juriously did  give  and  administer  [and  cause  and  procure  to  be  given  and 
administered  ^J  to  the  said  X.,  so  being  big  and  pregnant  with  child  as 
aforesaid,  divers  deadly,  dangerous,  unwholesome,  and  pemioious  pills, 
herbs,  drugs»  potions,  and  mixtures^*  with  intent  feloniously,  wilfully,  and 

Com.  tt.  Wood,  11  Gray,  86;  Ck>m.  n.  iCrim.  Law,  I, §§300, 261;  n,  §§  86, 

Brown,  14  Gray,  419;  Ck>m.  u  Jack-  8S,  '72b;  Stat.  Crimes,  §§  496»  490,  744, 

son,  15  Gray,  187;  Com.  v.  Sholes*  18  749. 

Allen,  654;  Com.  v,  Thompson,  108  >  And  see  Stat  Crimes,  §  7U. 

HassL  461;  Com.  ix  Snow,  116  Mass.  *  Unnecessary.    Ante,  §§  44^  46. 

47;  Com.  vl  Boynton,  116  Masa  848;  *  Unnecessary.    Ante,  g  4a 

Com.  ti  Brown,    121   Masa  69,  71;  ^  Unnecessary.    ^n^g47. 

Com.  VL  Drake,  124  Ifasa  21;  Com.  v.  *"  With  force  and  arms  "  unneces- 

Blair,  126  Hasa  40;  Com.  v.  Adams,  sary.    Ante,  §  4a    The  rest  of  this 

127  Ifasa  15;  Com.  ti  Wunsch,  129  matter  in. brackets  is  better  omitted. 

Masa  477.  Ante^  §§  81, 82;  Crim.  Pra,  I,  §§  887- 

Minneaotcu—B,   tk   Mclntyre,    19  40L 

Minn.  98;  &  o.  Owens,  22  Minn.  28&  7  These  words,  though  not  legally 

Mi8sourL—8.  v.  Van  Houten,  87  harmful,  can  in  no  condition  of  the 

Ma  867;  S.  v.  Meek,  70  Ma  855.  proofs  do  any  practical  good,  and 

New  Jersey. — S.  t;.  Drake,  1 V room,  they  better  be  omitted.    Crim.  Pra, 

422;  a  V.  Gedicke,  14  Vroom,  86.  I,  §§  832-884,  585,  586;  II,  §§  224,  48a 

New  York,—  P.  v,  Jackson,  8  HiU  The  statutory  expression  *'  cause  and 

(N.  T.),  92:  Hunt  v.  P.,  8  Parker,  C  Ci  procure  the  miscarriage,**  eta,  is  dif- 

660;  Cobel  v.  P.,  6  Parker,  CL  C.  848;  ferent;  and  the  indictment  must  con- 

Crichton  V.  P.,  6  Parker,  C.  a  868, 1  tain  both  terma    Stat  Crimes,  §  75a 

Abbi  Api  467;  Mongeon  v.  P.,  55  N.  Y.  ^  Davis  says,  in  a  note  to  one  of  his 

618.  precedents:  "It  may  be  advisable  in 

Pennsylfxinicu — Mills  vl   Com.,  1  all  cases,  when  the   name   of  the 

Harris  (Pft.),  681.  .  medicine  or  drug  is  unknown,  to  al- 

Texcu. — Watson  o.  S.,  9  Tex.  Apt  lege  in  the  indictment  that  it  was  a 

287,  242L  certain  dangerous,  eta,  drug,  potion, 
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of  his  the  said  A.'s  malice  aforethought,  to  kill  and  murder  the  said  child, 
with  which  the  said  X.  was  so  then  big  and  pregnant  as  aforesaid  [by  reck 
son  and  means  whereof,  not  only  the  said  child  whereof  she  the  said  X.  was 
afterwards  delivered,  and  which  by  the  providence  of  Qod  was  bom  alive, 
became  and  was  rendered  weak,  sick,  diseased,  and  distempered  in  body, 
but  also  the  said  X  as  well  before  as  at  the  time  of  her  said  delivery,  and 
for  a  long  time,  to  wit,  for  the  spaoe  of  six  months  then  next  following^ 
became  and  was  rendered  weak,  sick,  diseased,  and  distempered  in  body, 
and  during  all  that  time  underwent  and  suffered  great  and  excruciating 
pains,  anguish  and  torture,  both  of  body  and  mind,^  and  other  wrongs  to 
the  said  X  he  the  said  A*  then  and  there  unlawfully,  wilfully,  wickedly, 
maliciously  and  injuriously  did;  to  the  grievous  damage  of  the  said  X  *], 
and  against  the  peace  ot,  eta> 

§  140.  Administering  with  intent,  at  eontmon  law. —  The 

following  form,  omitting  allegations  certainly  needless,  has 
been  adjudged  good  at  the  common  law,  and  especially  against 
the  objection  that  it  should  have  charged  '^  the  intent  to  cause 
and  procure  the  miscarriage  and  abortion  of  the  child,"  instead 
of  the  pregnant  mother:  — 

That  A.,  eta,  on,  eta,  did  wilfully,  maliciously,  unlawfully,  and  wick- 
edly administer  to  and  cause  to  be  taken  by  one  X  [single  woman  ^J,  she  the 
said  X  being  then  and  there  big  and  pregnant  [and  quick  ^  with  child,  di- 
vers large  quantities  of  deadly,  dangerous,  unwholesome^  and  pernicious 
pills,  herbs,  drugs,  potions,  teas,  liquids,  powders^  and  mixtures;  *  with  in- 
tent thereby  then  and  there  ^  to  cause  and  procure  the  miscarriage  and 

eta,  'the  name  of  whioh  is  to  the  *  8  Chit  CMm.  Law,  70&    And  see 

jurors  aforesaid  unknown.'    But  see  Com.  v.  Snow,  116  Mass.  47. 

8  Chit  797,  note,  where  it  is  said  the  *  Unnecessary.    Ante,  §§  78,  188, 

name  of  the  poiscm  is  not  material;  nota 

cites  3  Campc  70.**    Davis,  Prea  86,  ^  These  words  were  not  in  the  in- 

nota    I  should  certainly  concur  with  dictment  which  was  sustained,  but 

Davis  in  this  recommendation,  and  in  some  states  they  are  necessary. 

should  name  the  drug  when  it  is  Ante,  §  138  and  nota 

known.    As  to  which,  see  further  *8ee  ante,  %  189  and  nota 

Stat.  Crimes,  §§  756,  757.  ^  It  may  be  prudent  to  retain  these 

1  Looking  upon  this  indictment  as  words  **  then  and  there,"  but  I  do  not 
at  common  law,  the  matter  within  deem  them  legally  necessary,  be- 
these  brackets  thus  far  is,  while  not  cause,  first,  the  earlier  allegation  of 
legaUy  necessary,  not  altogether  ob-  time  and  place  may  weU  be  under- 
jectionabla  See,  for  the  explana-  stood  to  qualify  the  whole  sentence; 
tion,  Crim.  Pra,  II,  §§  68,  63a;  Crim.  and,  secondly,  if  this  were  not  so. 
Law,  U,  §§  42,  48.  still,  in  point  of  law,  the  intent  need 

2  The  rest  of  this  matter  in  brack*  not  be  to  have  the  miscarriage  occur 
ets  is  not  only  needless,  but  it  plainly  when  and  where  the  wrongful  act 
better  be  omitted.  Ante,  §  48;  Crinu  was  dona  The  offense  would  be 
Pra,  II,  §§  55^  67.  equaUy  perpetrated  if  the  purpose 
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OH.  X.]  ABOBTIOH.  [§§  141,  142. 

abortion  of  the  said  X  and  the  prematoie  birth  and  destruction  of  the  said 
child,  of  which  she  was  then  and  there,  eta ;  against  the  peace,  eta^ 

§  141.  ParticuLa/r  aUeffoiions  on  statutes:  — 

Administering  drug,  etc. —  The  terms  of  these  statutes  differ, 
and  the  pleader  will  follow  those  of  the  one  on  which  he  is  pro- 
ceeding.   Examples  of  the  allegation  are  — 

Did  feloniously,  wilfully  and  unlawfully  administer  to  one  X,  then  and 
there  being  pr^pmnt  with  a  child,  a  large  quantity  of  medicine,  with  intent 
thereby  feloniously,  etc.,  to  procure  the  miscarriage  of  said  X;  the  admin- 
istering of  said  medicine  to  said  X  not  then  and  there  being  necessary  to 
preserve  her  lifa^ 

Did  advise  and  attempt  to  procure,  and  did  procure  one  X  to  take  cer- 
tain medicines,  drugs  and  substances,  to  wit,  certain  pills  laiown  as  Dr. 
James  Clark's  Female  PiUs;  which,  eta,  with  the  intent  of  procuring 
the  miscarriage  of  her,  the  said  X,  she  then  and  there  being  a  pregnant 
woman.* 

§  142.  Operating  with  instrnment. —  The  statutory  terms 
as  to  this  method  of  abortion  differ,  and  the  pleader  will  follow 
those  on  which  he  proceeds.    Specimens  of  the  allegation  are — 

Did  unlawfully  and  wilfully  employ  and  use  in  and  upon  the  body  and 
womb  of  one  X,  who  was  then  and  there  a  pregnant  woman  [as  the  said  A. 
well  knew^J,  a  certain  instrument  called  a  catheter,*  with  intent  then  and 
there  and  thereby  to  procure  and  produce  the  miscarriage  of  the  said  X; 

were  to  have  the  miscarriage  occur  Hillman,  Leigh  A  C.  848,  9  Ck>x,  G.  G. 

at  any  other  time  or  place.   And  see  386;  Reg.  v.  Isaacs,  Leigh  &  C.  220, 9 

ante,  §g  106^  109,  111,  and  notes,  and  Cox,  C.  C  228;  Beg.  v.  Cramp,  5  Q. 

the  places  there  referred  ta    And  B,  D.  807,  14  Ck>x,  a  C  401;  Beg.  v. 

see  the  form  ante,  §  189.  Perry,  2  Cox.  a  C.  228;  Beg.  v.  Hoi- 

^Mflls  VL  Com.,  1  Harris  (Pa.),  681.  lis,  12  Cox,  a  a  468;  Dougherty  v. 

Compare  this  case  with  P.  Oi  Lehman,  P.,  1  CoL  Ter.  614;  Com.  v.  Bangs,  9 

2  Barb,  216;  Com.  v.  Parker,  9  Met  Mass.  887;  Hays  v.  a,  40  Md.  638;  a 

268;  Mitchell  17.  Com.,  78  Ky.  204;  P.  o.  u  Drake,  1  Vroom,  422;  a  v.  Van 

Jaokson,  8  Hill  (N.  T.),  92i  Houten,  87  Ma  857;  a  v.  Mclntyre, 

2a  tx  Vawter,  7  Blackf.  692l    It  19  Minn.  03;  8  Chit  Crim.  Law,  797, 

was  deemed  in  this  case  not  necee-  798. 

sary  to  set  out  the  name  of  the  med-  *  These  words  are  plainly  not  nee- 

icine  or  describe  it  as  noxious.    And  essary. 

see  Shotwell  u  a,  87  Ma  859;  a  v,  ^  Doubtless,  if  the  instrument  is 

Van  Houten,  87  Ma  857.    Further  known  by  name  to  the  grand  jtiry, 

on  this  question,  see  Stat  Crimes,  they  should  say  what  it  is;  yet  they 

§g  756^  757;  ante,  g  189,  note.  should   avoid  needless  description, 

'Criohton  VL  P.,  1  Abb.  Apt  467,  8  embarrassing  the  proofa    The   in- 

Piarker,  CL  C.  868.   For  other  forms  of  strument  need  not  be  one  expressly 

the  like  sort  with  these  two^  see  Bex  made  for  this  work;  thus,  in  P.  v, 

u  Scudder,  1  Moody,  216,  8  Car.  &  P.  Jacksod^  8  Hill  (N.  T.),  92,  the  allega- 

605;  Anonymous,  8  Campi  74;  Wat-  tion  is,  ''certain  instruments,  to  wit, 

son  u  a,  9  Tex.  Api  287,  242;  Beg.  ix  one  piece  of  wire,  etc.,  with  the  in- 
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it  not  being  then  and  there  neoesBary  to  cause  said  miscarriage  to  preserve 
her  Ufe.1 

Did  unlawfully  use  a  certain  instnunent^  a  move  particular  description 
whereof  is  to  the  jurors  unknown,  by  then  and  there  forcing  and  thrusting 
it  into  the  body  and  womb  of  one  X,  who  was  then  and  there  pregnant 
with  child,  with  the  intent  to  procure  her  miscarriage  thereof.* 

Unlawfully  and  maliciously  did  thrust  a  certain  instrumenti  the  name 
of  which  is  to  the  jurors  aforesaid  unknown,  into  the  body  and  womb  of 
one  X,  then  and  there  being  pregnant  with  child,  with  intent,  eta  [as 
above].* 

Did  feloniously,  unlawfully,  and  maliciously  use  a  certain  instrument, 
the  name  whereof  is  to  the  jurors  unknown,  by  then  and  there  forcing, 
thrusting,  and  inserting  the  same  into  the  private  parts  of  one  X.,  with  the 
intent  thereby  then  and  there  ^  to  procure  her  miscarriaga* 

tent^"  eta   [Necessary  to  allege  man-  ciple,  and,  it  is  believed,  on  the  au 

ner  in  which  instrument  was  used,  thorities,  such  an  allegation  is  nec- 

Gochran  u  P.,  175  III  28.]  essary  only  when  her  pregpoancy  is 

iSw  V.  Sherwood,  75  Ind.  1&  The  an  affirmative  element  in  the  offensa 
words  of  the  statute  in  this  case  The  statute  is  not  given  in  the  re- 
are,— "shall  wilfully  administer  to  port  of  this  case;  but,  from  its  date, 
any  pregnant  woman,  or  to  any  it  must  have  been  7  Will  4  &  1  Yict, 
woman  whom  he  supposes  to  be  a  85,  §  <!,  the  words  of  which  are 
pregnanti  anything  whatever,  or  **  with  intent  to  procure  the  miscar- 
shall  employ  any  means  with  intent  riage  of  any  woman,  shall  unlaw- 
thereby  to  procure  the  miscarriage  fully  administer  to  her  or  cause  to 
of  such  woman,  unless  the  same  is  be  taken  by  her  any  poison  or  other 
necessary  to  preserve  her  Ufa*'  The  noxious  thing,  or  shall  unlawfully 
form  might  be  —  use  any  instrument  or  other  means 

"  Did  wilfully  employ  in  and  about  whatsoever  with  like  intent"  Under 

the  person  and  womb  of  one  X.,  sup-  these  words  the  woman's  pregnancy, 

posing  and  believing  her  to  be  preg-  the  offender  believing  it  to  exist,  was 

nant  with  child,  an  instrument  called  held  not  to  be  necessary ;  hence  this 

a  catheter,  with  intent  thereby  to  form  of  the  indictment  was  good, 

procure  her  miscarriage,  the  same  Beg  v.  €k)odhall,  1  Den.  C.  G.  187; 

not  being  a  necessary  means  to  pre-  &  a  nom,  Reg.  ti  Goodall,  2  Cox,  G. 

serve  her  Ufa"  GL  41;  &  a  nom,  Reg.  v.  Goodchild, 

>Com.  v.  Drake,  124Ma8s.  21;  Com.  2  Oar.  &  K,  298.    It  was  otherwise 

V.  Brown,  121  Mass.  69,  71;  Ck>m.  u  under  48  Gea  8,  a  58»  and  9  Gea  4, 

Boynton,  116  Mass.  843;  £L  v.  Dyer,  a  81,  §  18,  the  terms  of  which  are 

59  Ma  803;  Com.  v.  Wood,  11  Gray,  different    Rex  n,  Scudder,  1  Moody, 

85;  Com.  v.  Sholes,  18  AUen,  554  216,  8  Car.  &  P.  605;  CriuL  Law,  L 

<  Com.  V,  Blair,  126  Mass.  40:  Com.  g  741,  nota    And  see  Archb.  Grim. 

V,  Snow,  116  Masa  47.  PL  &  Ev.  (19th  ed.),  g§  770, 771;  Grim. 

«  As  to  this  "then  and  there,"  see  Pro,  II,  ^  86-92.    As  to  the  effect, 

ante,  g  140,  nota  in  the  law  of  attempt  of  the  non- 

B  Reg;  V,  Ashmall,  9  Gar.  &  P.  286^  existence  of  a  supposed  fact,  both  at 

As  to  alleging  pregnancy. — This  in-  the  common  law  and  under  the  stat- 

dictment  is  for  the  attempt  and,  the  utes,  see  Grim.  Law,  I,  g§  741-758.  On 

reader  observes,  it  does  not  aver  that  an  indictment  in  the  following  form, 

the  woman  was  pregnant    On  prin-  in  substance  nearly  like  that  in  the 
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§  143.  Causing  death. — To  cause  the  woman's  death  by  an 
actaal  or  attempted  abortion  is,  at  the  common  law,  and  under 
some  of  our  statutes,  a  felonious  homicide.'  But  there  are,  in 
some  of  our  states,  statutes  under  which  this  offense  may  or 
must  be  treated  as  an  aggravated  abortion.'  The  indictment 
may  follow  the  appropriate  one  of  the  foregoing  forms ;  sim- 
ply adding  the  fact  of  the  death  in  aggravation,  in  apt  words, 
but  not  necessarily  as  in  murder.'    For  example,  it  may  be, — 

That  A.,  eta  [setting  out  his  intent  to  procure  an  abortion*  on  whom,  and 
his  act  toward  it,  or  its  accomplishment,  with  the  statutory  particulars 
and  qualifications,  as  in  the  foregoing;  forms;  then  add:]  by  reason  and  in 
consequence  whereof  the  said  X.  did  afterward,  on,  eta,  at,  eta,*  die  for,  in 
any  other  woards  to  this  effects  following  the  statutory  expression];  against, 
eta^ 

§  144«  PraoHeal  sttggestions:  — 

Witnesses. —  Where  the  woman  is  alive,  there  is  ordinarily 
this  one  competent  witness  ^  who,  besides  the  defendant,  knows 
personally  the  facts ;  and  not  often  is  there  any  other  whose 
evidence  is  other  than  circumstantial.  Therefore  the  prose- 
cuting officer  should,  before  he  draws  the  indictment,  take 
special  pains  to  make  himself  sure  of  what  this  one  direct  wit- 
ness will  say.  And  to  her  testimony,  on  the  other  side,  should 
the. scrutiny  of  the  counsel  for  the  defense  be  specially  directed. 
All  the  facts  from  other  sources,  which  the  court  will  permit 
to  be  laid  before  the  jury,  adapted  to  satisfy  them  of  the  de- 
text^   judgment  waa^  in    Coul  n       *Id.,  §769i 

Wunsoh,   129  Masa  477,   rendered       *  In  Com.  v,  Jackson^  16  Gray,  187, 
against  the  defendant:  —  this  part  of  the  indictment  ran«  that 

"Unlawfully  did  use  a  certain  in-  the  said  X,  afterward,  to  wit,  on, 
strument^  a  particular  description  eta,  at,  eta,  by  means  of  the  forcing 
whereof  Is  to  the  jurors  unknown,  and  thrusting  the  instrument  afore- 
by  then  and  there  forcing  and  thrust-  said  by  the  said  A.  as  aforesaid  in 
ing  it  into  the  body  and  womb  of  manner  and  form  as  aforesaid,  then 
X,  with  intent  thereby  then  and  and  there  died;  against,  eta  For 
there  to  cause  and  procure  her  mis-  other  forms»  see  Ck>m.  v,  Adams,  127 
carriage."  Masa  16;    Com.  v.  Thompson,    108 

1  Grim.  Law,  II,  §691;  Stat  Crimes,  Masa  461;  Mongeon  u  P.,  66  N.  Y. 
88  742,  74a  For  the  indictment  in  61&  Soliciting.—  In  Reg.  v.  O'Cal- 
this  respect,  see  the  title  Homicide,  laghan,  14  Cox,  C.  C.  409,  is  an  in- 
For  some  forms,  see  P.  vi  Jackson,  8  dictment  for  soliciting  to  abortion. 
Hill  (N.  T.),  92;  Cobel  v.  P.,  5  IVurker,  held  to  be  defectively  drawn.  And 
CL  a  848;  Hunt  vl  P.,  3  Parker,  d  CL  see  ante,  §  141,  the  second  form. 
669.  •  Stat  Crimes,  §  760. 

'Stat  Crimes,  §§  743,  769l 
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gree  of  credit  to  be  given  this  witness,  should  be,  by  the  party 
they  will  benefit,  produced.  In  rape  there  are  special  rules 
as  to  impeaching  or  confirming  the  like  principal  witness ;  ^ 
and,  in  reason,  a  similar,  though  perhaps  not  just  the  same, 
latitude  would  seem  to  be  demanded  in  this  offense.  Still  the 
cases  thus  far  have  not  proceeded  on  this  view,  while  yet  it 
might  well  be  urged  to  the  judge  on  a  doubtful  question. 
Where  the  defendant  is  a  professional  abortionist,  such  as  are 
found  in  our  large  cities,  he  is  apt  to  be  surrounded  by  persons 
on  whose  testimony  very  little  reliance  can  be  placed.  To  get 
at  the  true  merits  of  these  witnesses  may  well  exhaust  the 
fullest  professional  skill.    Again, — 

§  146,  Medical  Jurisprudence. —  Kot  infrequently  these  are 
cases  for  consulting  the  books  of  medical  jurisprudence,  and 
medical  and  surgical  experts ;  and  sometimes  for  laying  the 
testimony  of  the  latter  before  the  jury.  No  counsel,  on  either 
side,  whatever  his  legal  acquirements,  can  do  justice  to  them, 
and  no  one  should  permit  himself  to  enter  upon  them,  except 
after  full  reading,  conference  with  thoroughly  competent  ex- 
perts, and  profound  reflection. 

§  146.  Examining  indictment. — The  counsel  on  both  sides 
should  examine  the  indictment  as  pointed  out  in  earlier  sec- 
tions.^ 

1  Grim.  Pia,II,g§  061-987.  tiin<e;  8g84-8& 

For  ABUSE,  CARNAL^  see  post,  g  908  e^  tag; 
ACCESSORY,  see  ante,  ^  ll&-lia 
ADMINISTERING  POISON,  eeepogt,  gg  21Q,  68a 
ADULTERATED  FOOD,  see  Noxious,  eta 
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CHAPTER  XL 

ADULTERY,  POENICATION,  BASTARDY,  LIVING  IN  ADULTERY 
OR  FORNICATION,  OPEN  AND  NOTORIOUS  LEWDNESa* 

§  147.  Diyersities. —  The  statutes  creating  these  offenses 
are  in  different  terms,  and  to  some  extent  the  interpretations 
given  by  the  coarts  to  the  same  words  differ  in  our  states. 
The  indictment  is  to  be  drawn  on  the  interpreted'  statute; 
hence  the  forms,  in  our  respective  states,  are  not  quite  uniform. 
StiU,— 

§  148.  Formula  for  indictment. —  The  following  formula, 
to  be  so  varied  with  the  differing  interpreted  terms  of  the 
statute  as  in  each  case  to  cover  them,  will  ordinarily  be  ade- 
quate:— 

That  A.,  eta  [ante,  gg  74-77],  on,  eta,  st,  eta  [ante,  %  80],  being  then  and 
there'  the  husband  of  one  X  [ante,  §  79]^  [or,  being  then  and  there  an  un- 
married man*],  did  commit  adultery  [or  fornication]  by  then  and  there  hav- 
ing carnal  knowledge  of  the  body  of  one  Y.,*  a  woman  other  than  said  X 
[or  did  live  in  adultery  ^  with  one  Y.,  a  woman  other  than  said  X ;  or,  did 
live  in  fornication,  eta;  or,  did  openly,  lewdly,  lasciviously,  and  grossly  co- 
habit in  adultery  and  fornication  with,  eta];  the  said  Y.  being  then  and 
there  the  wife  of  a  man  other  than  the  said  A.,'  to  wit,  of  one  Z. ;  against 
the  peace,  eta  [ante,  §  06].* 

^  See^  for  the  direct  discussions  of  the  time  and  place  of  the  marriage, 

these  oflFenses,  Stat  Crimes,  §§  653-  should  be  given,  see  Stat  Crimes, 

725.    Collateral  Crim.  Law,  I,  ^  88,  §§  601-602a,  67& 

99,  500,  501,  706^  767,  768,  795,  1121;  >  Necessary  only  when  the  special 

II,  ^  184,  285,  706;  Crim.  Pra,  I,  terms  of  the  statute  make  this  an 

§419;  II,  §§241, 244, 956;  Stat  Crimes,  affirmative  element  in  the  offense. 

§§  221, 648, 72a    And  consult  Incest;  Stat  Crimes,  §  69& 

Mabbiaqs    Offenses;    Nuisanob;  <  As  to  this  part  of  the  form,  see 

PoLTGAHT;  SEDUonON  AND  Abduo  Stat  Crimes,  §  674 

TiON.  ''  Not  adequate  under  all  forms  of 

^Ante,  g§  82,  8a  the  statuta    Stat  Crimes,  §§  699- 

>  As  to  this  repetition  of  time  and  702,  706. 

place,  see  Stat  Crimes^  §  67a  ^  To  be  inserted  only  when  an  el» 

^  This  allegation  is  required  only  ment  of  the  offensa 

when   the  defendant's  marriage  is  *  For  forms  for  these  several  of- 

an  element  in  the  offense.    As  to  fenses  in  particular  states,  see  — 

whether  the  name  of  the  wife,  and  Alabama, — Lawsont?.  S., 20 Ala.  65; 
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§  149.  Simple  adultery. —  The  common  forms  of  charging 
a  single  act  of  adaltery  are  yarions.    For  example, — 

That  As,  eta,  on,  etc.,  at,  eta,  did  oommit  the  crime  of  adultery  with  one 
X.,  who  was  then  and  there  the  lawful  wife  of  Y.,  by  then  and  there  haTing 
carnal  knowledge  of  the  body  of  the  said  X.;  against,  eta^ 

Or,- 

That  A.,  eta,  on,  eta,  ati  eta,  being  then  and  there  a  married  man  and 
having  a  lawful  wife  alive,  did  commit  adultery  with  a  certain  other  woman 
whose  name  is  to  the  jurors  unknown;  against,  eta' 

McNeil  v»  S.,  47  Ala.  498;  Buchanan  Penn9ylvanicU'--KeUnch  n  Com., 

V.  &,55  AUl  164;  Hoover «.  a,  59  Ala.  9  Casey  (Pa.),  68;  Smith  v.  Com.,  4 

57,  5a  Smith  (Pa.),  209. 

Arkansas, —  &  v,  Dunn,  26  Ark.  84  South  Carolina, —  S.  «l  Brunson,  2 

ConnectieuL—  &,  v.  Bates,  10  Conn.  Bailey,  149;  &  «l  Crawford,  10  Rich. 

872.  861,  863,  865. 

Q^orgioL —  Walker  tz.  S.,  5  Ga.  491;  Tennessee,—  Grisham  «.  S.,  2  Yerg. 

Bigby  V.  a,  44  Ga.  844;  Hopper  u  a,  689;  a  v.  Cagle,  2  Humph.  414;  Bri- 

54  Ga.  88a  tain  «l  a,  8  Humph.  20a 

Indiana,—  Robinson  «l  a,  57  Ind.  Texas,—  Ash  worth  v,  a,  9  Tex.  490; 

118;  a  u  Stephens,  68  Ind.  542;  Wil-  Fox  v,  a,  8  Tex.  Api  829,  882;  Clay  r. 

liams  «.  a,  64  Ind. 558;  a  u  Johnson,  a,  8  Tex.  Api  499;  Parks  tx  a,  4  Tex. 

69  Ind.  8a  Ap.  184^  138;  Swancoat  v,  a,  4  Tex. 

Iowa,—  a  «L  Fleak,  54  Iowa,  429.  Ap.  105;  McEnight  t;.a,6Tex.  Ap.158, 

Maine,—  S,  v.  Hutchinson,  86  Ma  162;  Edwards  v,  a,  10  Tex.  Ap.  2a 

261;  a  «.  Jackson,  89  Ma  291;  a  v.  Vermont—  a  v.  Way,  6  Vt  811;  a 

Weatberby,  48  Ma  25a  fk  Bridgman,  49  Vt  20a 

Maryland,  — Bcot  v.  a,  10  Gill  &  TTtscoYmn.— Eetchingham  u  a,  6 

J.  874;  Norwood  v,  a,  45  Md.  6a  Wis.  426;  a  v.  Fellows,  50  Wia  65. 

Massadiusetts, —  Com.  v.  Catlin,  1  ^  Com.  v,  Reardon,  6  Cush.  7a  Sim- 
Mass.  8;  Com.  v,  Calef,  10  Mass.  158;  ilar  is  the  form  in  a  v.  Parker,  57 
Moore  v.  Com.,  6  Met  248;  Booth  v.  N.  H  123;  a  ts.  Bridgman,  49  Vt  202. 
Com.,  7  Met  285;  Com.  v,  Tompson,  >Com.  v,  Tompeon,  2  Cush.  551; 
2  Cush.  551 ;  Com.  v.  Reardon,  6  Cush.  [Disharoon  v,  a,  95  Ga.  351 ;  S.  v.  Ean 
78;  Com.  v,  Parker,  4  Allen,  818;  (Iowa),  58  N.  W.  R  89a  Need  not  set 
Com.  V,  Squires,  97  Masa  5a  forth  the  race  of  the   defendant 

Michigan,—  Delany  v.  P.,  10  Mich.  Mulling  ti.  a,  74  Ga.  la]    Two  ques- 

24L  tions  might  be  raised  on  this  form; 

Missouri — a  v.  Helm,  6  Ma  268;  namely,  whether  the  wife's   name 

a  V,  Bess,  20  Ma  419;  a  v.  Byron,  20  should  not  be  given,  and  whether  the 

Ma  210;  a  v,  Crowner,  56  Ma  147;  words   "by  having   carnal   knowl- 

a  V.  Osborne,  69  Ma  14a  edge  **  should  not  be  employed.    As 

New  Hampshire, —  a  v,  Clark.  54  to  which,  see  Stat  Crimes,  §g  678, 

N.  H.  456;  Q,v,  Parker,  57  N.  H.  123.  674.    The  form  in  Helfrich  v.  Com., 

North  Carolina.—  a  v.  Aldridge,  9  Casey  (Pa.),  68,  70,  74^  adjudged  to 

8  Dev.  331;  a  v.  Jolly,  8  Dev.  &  Bat  be  good,  is  — 

110;  a  v.  Fore,  1  Ira  378;  a  v,  (}ow-  That  A.,  eta,  on,  eta»  at^  eta  [and 

ell,  4  Ira  231;  a  v,  Lyerly,  7  Jones  within  the  jurisdiction  of  this  court, 

(N.  C),  158;  a  «.  Tally,  74  N.  a  82a  unnecessary,  for  the  jmisdiotion  ap- 
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Or,- 

That  A.,  eta  [the  woman],  on,  eta,  at,  eta,  being  then  and  there  the 
lawful  wife  of  X,  feloniously  ^  permitted  another  man,  one  Y.,  to  have,  and 
the  said  Y.  did  then  and  there  have^  carnal  knowledge  of  her  body;  against 
the  peace,  eta> 

§  150.  Joint. —  Where,  by  the  interpreted  statute,  the  carnal 
act  between  a  man  who  is  either  married  or  single  and  a  woman 
who  is  the  wife  of  another  man  is  adultery  in  both,  they  may 
be  jointly  proceeded  against,  if  so  the  prosecuting  power 
chooses.'    The  following  is  an  adequate  form:  — 

Tfiat  A.,  eta.  and  BL,  eta,  on,  eta,  at,  eta,  not  being  then  and  there  mar^ 
ried  to  each  other,  but  the  said  &  then  and  there  having  a  husband  living 
other  than  the  said  A.,  to  wit,  one  X.,  had  carnal  knowledge  together,  each 
of  the  body  of  the  other,  and  thereby  committed  adultery;  against  the 
peace,  eta^ 

§  151.  Fornleation. —  Where  the  statute  does  not  contain 
special  terms  ^  which  the  indictment  is  required  to  cover,*  it  is 
precisely  the  same  for  fornication  as  for  adultery,  omitting  the 
allegation  of  a  marriage  of  one  of  the  parties  to  a  third  person; 
or,  on  an  indictment  for  adultery,  the  conviction  may  be  of 
fornication,  if  the  proof  of  such  marriage  fails.^  Yet,  by  some 
opinions,  this  proposition  is  subject  to  the  further  one,  that,  as 
carnal  intercourse  between  husband  and  wife  is  lawful,  a  mar- 
riage between  the  parties  must  in  some  way  be  negatived  in 
fornication.    This  is  so  held  *  under  the  terms  of  the  Massa- 

peaiB  aa  of  law],  then  and   there  Stephens,  S3  IncL  642;  S.  v.  Jolly, 

being  a  married  man  and  having  a  8  Dev.  &  Bat  lia 

wife  in  full  life,  to  witi  X,  did  com-  ^  Com.  v.  Murphy,  3   Allen,  168. 

uit  adultery  with  a  certain  Y.  [then  Compare  with  Stat  Crimes,  §  69a 

iate  of  the  same  county,  unnecessary.  In  Com.  v.  Murphy,  the  learned  judge 

'^wte,  g§  78,  79];  contrary,  etc.  denies  the  analogy,  as  to  the  point 

1  **  Feloniously  "  to  be  employed  in  in  contemplation,  between  fornica- 

states  where  adultery  is  felony.    See  tion  and  rape.    He  says:  **  A  difter- 

(tnte,  §§  100, 106.  109l  ent  rule  is  applicable  to  the  offense 

*  &  V.  Bates,  10  Conn.  872.  I  have  of  rape,  because  a  man  may  be  prin- 
made  this  form  a  little  more  fuU  cipal  in  the  second  degree  in  the 
than  it  is  in  the  report  not  saying  commission  of  that  crime  on  liis 
that  the  expansion  is  necessary,  but  wifa"  To  this  view  there  are  sev- 
I  deem  it  expedient  eral  answers,  any  one  of  which  is 

*  Stat  Crimes,  §  670.  conclusive.    One  is,  that,  though  the 

*  Com.  V.  Elwell,  2  Met  190.  And  law  as  to  rape  is  so,  it  is  equally  true 
ivee  Com.  v.  Thompson,  99  Mass.  444.  of  any  other  sexual  offense  which  a 

*Stat  Crimes,  gg  692, 69a  third  person  commits  against  a  wife; 

*  Crim.  Pra,  I,  §§  610-614, 618, 686.    if  the  husband  participates  in  it,  he  is 
7  Stat  Crimes,  §§  690, 692, 698;  &  v.    punishable,  however   impossible  its 
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chusetts  statute,  '*  if  a  man  commits  fornication  with  a  single 

woman,  each  of  them  shall  be  punished."  ^    The  allegations 

may  be, — 

That  A«,  eta,  on,  eta,  at,  eta,  did  oommit  fomioation  with  one  X.  who 
was  then  and  there  a  single  and  unmarried  woman,  bj  then  and  there  hav- 
ing oaraal  knowledge  of  her  person^  against^  eta* 

Or.- 

That  A.,  eta,  and  R,  eta,  on,  eta,  at^  eta,  being  then  and  there  single 
and  unmarried  persons,*  did  commit  fornication  together,  by  then  and  there 
having  carnal  imowledge  each  of  the  body  of  the  other;  against,  eta 

§  152.  Living  in  adultery  or  fornication. — The  indict- 
ment for  these  offenses  is  the  same  as  for  the  single  act;  ex- 
cept that  it  charges  a  living  together  by  the  parties,  and  permits 
the  time  to  be  laid  with  a  (xmtmuwrtdo  if  the  prosecuting  power 
chooses/  It  should  pursue  the  statutory  terms;  which,  as  they 
differ  in  our  respective  states,  should  be  before  the  pleader 
while  drawing  the  indictment.    For  example, — 

§  153.  Indiana  proyision. — Under  the  words  ^^  every  person 
who  shall  live  in  open  and  notorious  adultery  or  fornication," 
the  form  may  be, — 

That  A.,  eta,  on,  eta  [ante,  g  80,  or  as  at  ante,  §§  88,  84],  at,  eta,  did  un- 
lawfully live  in  open  and  notorious  fomioation  [together  BJ  with  a  woman 

oommission  by  him  in  person  may  '  Compare  with  Train  &  H.  Prea 
ba  But  the  reason  for  the  sufficiency  288,  where  the  averments  are  more 
of  the  ordinary  allegation  in  rape  is  full.  It  cannot  be  necessary  to  deny 
not,  for  it  cannot  be,  the  one  stated  that  the  man  was  married  to  a  third 
by  the  learned  judga  Were  there  person;  because,  though  under  an- 
no other  reason,  such  allegation  other  statute  this  would  make  his 
could  not  be  held  to  show  prima  fade  offense  adultery,  the  exception,  even 
guilt,  as  required  by  the  rules  of  should  we  regud  it  as  one,  is  not  in 
oriminal  pleading;  It  would  make  the  statute  whereon  the  indictment 
apparent  a  poMi&Ze,  not  a  prt?na/acie  is  drawn,  audits  negation  does  not 
guilt  Or,  in  the  langpiage  of  the  constitute  a  part  of  the  prima  facie 
learned  judge,  the  effect  of  the  aUe-  offense.  Crim.  Pra,  I,  g§  68a»  685, 
gation  would  be,  that  the  defendant  638,  689.  And,  if  we  admit  it  to  be 
**may  be  a  principal  in  the  second  necessary  to  allege  that  the  parties 
degrea**  This  is  not  enough.  It  were  not  married  to  each  other,  this 
never  suffices  to  set  out  against  a  de-  appears  in  the  averment  that  the 
f endant  matter  from  which  it  simply  woman  was  single  and  unmarried, 
appears  that  he  "may  be"  guilty;  [a  «.  Dana,  59  Vt  614] 
prima  facie  guilt  must  appear,  nor  *  As  to  alleging  the  one  to  be  a 
will  less  ever  suffica  Hence  the  man  and  the  other  a  woman,  see 
true  explanation  is  the  one  given  at  ante,  §  188,  note;  Stat  Crimes,  §  705. 
the  place  referred  to  in  "Statutory  *Stat  Crimes,  §§  699,  702, 703;  Ed- 
Crimes."  wards  v.  a,  10  Tex.  Apu  25. 

iMasa   PuK  Stats.,  ch.  207,  §  8;  »The  word  "together"  is  in  the 

Stat  Crimes,  §  698.  form  copied,  and  it  would  be  neces- 
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named  X^  [or  in  open  and  notorious  adultery  with  one  X.,  to  whom  he  was 
then  and  there  not  married,  and  who  was  then  and  there  the  wife  of  Y.]; 
against^eta' 

§  154.  North  Carolina. —  Undor  the  statute  making  it  pun- 
ishable ^^  if  any  man  or  woman,  not  being  married  to  each 
other,  shall  lewdly  and  lasciviously  associate,  bed  and  cohabit 
together,"  [ar^  "  where  they  bed  or  cohabit  together,  they  not 
being  lawfully  married,"]  •  the  form  may  be, — 

That  iL .  etcx,  and  BL,  eta,  on,  eta  [as  at  ante,  g  80,  or  gg  88, 84^  at  the  elec- 
tion of  the  pleader],  at,  eta,  not  being  then  and  there  lawfully  married  to 
each  other,  unlawfully  did  lewdly  and  lasoiYiously  as80oiate»  bed  and  oo- 
habit  together;  against,  eta^ 

fiaiy  if  it  were  in  the  statute.    Stat  tion  and  adultery."  There  is  nothing 

Crimesi  gg  699, 702, 706.    I  oannot  see  in  the  terms  of  the  statute^  or  their 

its  propriety  under  a  statute  in  the  interpreted  meaning,  which  seems 

terms  of  this  one.  to  require  thi&  In  S.  u  Tally,  where, 

^S.  n,  Stei^ens,  68  Ind.  542.    No  as  in  the  other  cases,  the  indictment 

averment  that  the  woman  was  un-  was  held  to  be  good.  Settle,  J.,  ob- 

married  is  necessary.    Ante,  §  151;  served:  ^'I  believe  it  is  a  oopy  of  an 

BiokneU,  Crim.  Pr.  446,  447;  &  v,  old  and  well-approved  form,  long  in 

Gooofa,  7  BlaokfL  468.    If  the  pleader  use  by  the  solicitors  of  this  state," 

should  deem  this  question  open  to  pi  828.    Yet  it  contains  manifestly 

doubly  he  could  add,  after  X,  "to  needless  averments.    It  is, — 

whom  he  was  then  and  there  not  That  A.,  eta,  and  R,  eta  [being 

married."  lewd  and  vicious  persona     Unneces- 

'SeealsoS.  VLGartrell,14Ind.280.  9ary.    ^n^  §  46],  and  not  united  to- 

See^  for  a  form  under  the  Alabama  gether  in  marriage,  on,  eta  [and  on 

statute^  LawBon  v.  S.,  20  Ala.  65w  divers  other  days  and  times»  both 

*  I  think  the  expression  has  varied  before  and  after  that  day.    lUaaa 

at  di£ferent  times,  but  the  question  continuando,  and  to  be  rejected  as 

is  not  material  The  practitioner  will  surplusaga    Crim.    Pra,   I,   §   888. 

follow  the  terms  of  what  he  finds  to  There  is  a  somewhat  similar  form 

be  the  present  statuta  which  might  pass.  Ante,  §  82],  at,  eta, 

^a  ft  Jolly,  8  Dev.  &  Bat  110;  SL  did  unlawfully  and  adulterously  bed 
r.  Lyerly,  7  Jones  (N.  G),  158;  S.  ft  and  cohabit  together  [and  then  and 
Tally,  74  N.  C.  822.  The  form  is  here  there  did  unlawfully  commit  fomi- 
j^ven  in  terms  somewhat  briefer  cation  and  adultery,  in  contempt  of 
than  in  any  of  the  cited  casea  Thus,  the  holy  rites  of  matrimony.  As  to 
in  &  ft  Jolly,  after  '^  cohabit  to-  t?ie  former  of  these  two  dauses,  see 
gether,"  it  is  added  "as  man  and  above;  the  latter  is  unnecessary. 
wifa"  I  oannot  see  the  necessity  or  Ante,  §  48;  Crim.  Pra,  I,  g  647];  con- 
even  strict  propriety  of  these  words,  trary  to  the  form  of  the  statute  in 
In  &  ft  Lyerly,  the  allegations  indi-  such  cases  made  and  provided,  and 
cated  by  the  statute  are  followed  by  against  the  peace  and  dignity  of  the 
the  further  one,  that  the  defendants  stata 
did  then  and  there  ''commit  fomioa- 
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§  156.  Another  proYision  —  in  Korth  Carolina  creates  a 
crime  which  it  defines  to  be  ^'  a  man  taking  a  woman,  or  a 
woman  a  man,  into  his  or  her  house,  and  having  one  or  more 
children,  without  parting,  or  an  entire  separation."  This  is  a 
clause  of  the  statute  last  quoted ;  hence,  or  even  if  it  did  not 
stand  in  such  a  connection,  a  fair  interpretation  would  require 
the  words  '^  not  being  married  to  each  other  "  to  be  incorporated 
into  it,  and  the  indictment  to  be  framed  as  though  it  contained 
them.^    In  this  view  of  the  statute,  the  allegations  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  take  into  his  house  one  Z.,  he  and  the 
said  X.  not  being  then  and  there  lawfully  married  to  eaoh  other,  and  thence 
GontinuaUy  until,  eta,  did  there  cause  her  to  remain  in  his  said  house  with- 
out parting  and  without  an  entire  separation;  and  on,  eta,  while  she  was 
remaining  as  aforesaid  in  said  house,  he  had  there  by  her  a  child  bom; 
against,  eta' 

§  156.  Open  lewdness  at  common  law. —  All  lewdness,  of  a 
degree  to  be  offensive  or  demoralizing,  committed  in  a  public 
place  and  in  the  presence  of  people  there,  is  indictable  at  the 
common  law  as  a  public  nuisance.'  Of  course,  therefore,  so  is 
sexual  commerce  in  public.^  And  so  also  it  may  be  of  an  in- 
decent living  together  by  a  man  and  woman  not  in  matrimony, 
though  the  carnal  acts  are  not  before  witnesses;*  while  yettlx^ 
courts  are  perhaps  not  quite  agreed  as  to  where  the  line  is 
here  to  be  drawn  between  the  indictable  and  unindictable. 
In  Tennessee  it  is  held  sufficient  at  common  law  to  allege, — 

That  A.,  eta,  and  Bl,  eta,  on,  eta,  at,  eta  [being  persons  of  e^il  disposi- 
tion and  designing  to  corrupt  the  morals  of  the  people  of  the  state  ^],  un- 
lawfully, openly,  and  publicly  did  live,  dwell,  and  oohabit  together  in 
lewdness  and  adultery  [in  the  county  of  Seyier^  they  being  unmarried  to 
and  with  each  other;  against,  eta^ 

1  Ante,  §§  82,  38;  Crim.  Fra,  I,  « Stat  Crimes,  §711;  Beg.  n  EWot, 
gg  623-629.  Leigh  &  a  103;  Reg.  vl  Bowed,  3 

2  a  v.  Fore,  lire.  87a    The  indict-    Q.  R  ISa 

ment  in  this  case  alleged  that  the  ^Stat  Chimes,  §711,  and  the  places 

defendant^  Joel  Fore,  '*  did  take  into  there  referred  ta 

his  house  one  Susan  Chesnut,  and  *  These  words  in  brackets  add  noth- 

they  did  then  and  there  have  one  or  ing  to  the  charge,  and  the  former 

more  children,  without  parting  or  clause,  if  not  all,  is  better  omitted. 

entire  separation;  they,  the  said  Joel  Ante,  g§  45,  46;  Crim.  Pra,  I,  g  50a 

Fore  and  Susan  Chesnut»  never  hav*  ^  This  repetition  of  the  place  is,  of 

ing  been  lawfully  married.*'    And  it  course,  needles& 

was  held  to  be,  though  **  very  care-  ^  &  u  Cagle,  2  Humph.  414    In 

lessly.  drawn,    .    .    •    sufficient"  Grisham  i\  S.,  2  Terg.  589,  the  indict- 

3  Crim.  Law,  I,  §§  500-502, 1126.  ment  was  like  this,  but  more  volu- 
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§  157.  Under  statutes. — The  indictment  for  open  lewdness 
under  statates  will  vary  with  the  statutory  expressions  and 
their  interpretations.    Thus, — 

Lewd^  etc^j  person. —  Under  the  words  "  lewd,  wanton,  and 
lascivious  persons  in  speech  or  behavior,"  ^  the  allegation  may 
be, — 

That  A.,  etoi,  on,  eta  [with  the  eontinuando  as  at  ante,  §§  88,  84^  though 
probably  this  is  not  necessary],  at,  eto.,  was  and  stiU  is  a  lewd,  wanton,  and 
lascivious  person  in  speech  and  behavior;  against,  etc^ 

§  158.  Lewdly^  etc.^  cohabiting. —  Under  a  statute  making 
punishable  '^  every  man  and  woman,  one  or  both  of  whom  are 
married  and  not  to  each  other,  who  shall  lewdly  and  lascivi- 
ously abide  and  cohabit  with  each  other,"  the  allegation  may 
be,- 

That  iL,  eta,  and  B.,  eta,  on,  eta,  at,  eta,  not  being  then  and  there  mar- 
ried to  each  other,  did  lewdly  and  lasciviously  abide  and  cohabit  with  each 
other,  the  said  A.  being  then  and  there  a  married  man  [the  husband  of  one 
X,  a  woman  other  than  said  A.*];  against,  eta^ 

Or,  should  the  statutory  words  be  simply,  "  if  any  man  and 
ifoman,  not  being  married  to  each  other,  lewdly  and  lascivi- 
ously associate  and  cohabit  together,"  *  the  form  may  be, — 

That  A.,  eta,  and  B.,  eta,  on,  eta,  at,  eta,  not  being  then  and  there  mar- 
ried to  each  other,  did  lewdly  and  lasciviously  associate  and  oohabit  to- 
gether; against,  eta* 

§  169.  Bastardy. — Where  this  offense^  is  the  begetting  of 
a  bastard  child,  the  indictment  will  follow  the  analogies  in 
adultery  and  fornication.    But  where  it  consists  of  a  refusal 

minoua    It  was  held  sufficient.    In  *This  matter  in  brackets  is  not  in 

the  South  Carolina  case  of  S.  v.  Brun-  the  form  given  in  the  case  to  which 

son,  2  Bailey,  149,  the  allegations  lam  referring,  and  probably  it  is  not 

were  held  not  to  set  out  a  common-  necessary.    But  some  courts  might 

law  crima    And  compare  with  Reg.  require  it.    Stat  Crimes,  §  67a 

V.  Rowed,  supra;  Rex  t^  Montague,  ^S»  v.  Byron,  20  Ma  210l    And  see 

Trem.  P.  CL  209;     Rex  u  Aleway,  S.  v.  Crowner,  56  Ma  147;  &  v.  Os- 

Trem.  P.  G.  214  [Under  Kansas  stat-  borne,  69  Ma  143;  a  v.  Bess,  20  Ma 

ute,  allegations  must  be  against  both  419;  Delany  v.  P.,  10  Mich.  241. 

participants,  as  offense  is  joint  State  ^  Masa  Gen.  Stats.,  ch.  165,  §  6;  R»  S., 

VI  Hook,  4  Kan.  Apu  451.J  ch.  180,  g  4. 

1  Masa  Gen.  Stats.,  oh.  165,  §  28.  ^  Compare  with  forms  in  Train  & 

'Com.  V.  Parker,  4  AUen,  3ia  For  Heard,  Prea  352,  as  to  which,  query, 

the  principle  which  renders  unneces-  And  see  Com.  v.  Calef,  10  Masa  153; 

sary  the  specification  of  particular  S.  v.  Clark,  54  N.  H.  456. 

acts  of  lewdness,  see  Grim.  Pra,  I,  ^  Stat  Crimes,  §  691  et  aeq* 
493-49a 
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or  neglect  to  give  bonds,  or  obey  a  judicial  order^  for  the  gop- 
port  of  such  child,  the  form  of  allegation  will  be  different.  The 
special  statutory  words  must  be  pursued,  with  due  particulariza- 
tion  of  the  individual  instance.  Something  like  the  following 
appears  to  have  been  deemed  adequate  in  South  Carolina:  — 

That  X.,  eta,  a  single  woman,  was^  on,  eta,  at,  eta,  in  the  district  of,  eta, 
delivered  of  a  female  child,  which  bj  the  laws  of  this  state  is  a  bastard, 
that  the  said  child  is  likely  to  become  a  burden  to  the  district  aforesaid; 
that  A«,  eta  [the  defendant],  is  the  father  of  the  said  child;  and  that,  on, 
eta,  and  thence  continually  to  the  day  of  the  finding  of  this  indictment, 
at^  eta,  the  said  A.  did  and  still  does,  being  thereto  duly  and  lawfuUy  re- 
quired, refuse  and  neglect  to  enter  into  a  cognizance^  with  two  good  and 
sufficient  sureties,  according  to  law,  for  and  toward  the  maintenance  of  the 
said  child;  against  the  peaoe^  ata^ 

§  160.  PracUcal  suggestions:  — 

Name  ofpartic(^scriminis  doubtful — {DuplMty). — Where, 
in  single  adultery  or  fornication,  there  is  doubt  how  the  proofs 
of  the  name  of  the  particeps  crimims  may  be,  and  it  seems  not 
safe  to  trust  alone  to  the  allegation  that  it  is  unknown,  the 
best  practical  oourse  is  to  add  a  second  count  or  more.  The 
method  of  bringing  all  into  a  single  count,  and  still  avoiding 
duplicity,  stated  in  a  previous  chapter,'  is  not  applicable  here ; 
because,  if  one  commits  adultery  or  fornication  with  two  per- 
sons, in  however  close  succession,  there  are  evidently  two  of- 
fenses, and  to  charge  both  in  one  count  would  render  it  double. 
It  is  otherwise  with  such  an  offense  as  assault  and  battery ;  for 
one  blow  may  take  effect  on  two  persons.'  But  there  cannot 
be  one  carnal  penetration  of  two  women.  Where  the  wrong 
is  the  continuing  one  of  living  in  adultery  or  fornication,  or  of 
open  lewdness,  the  case  in  reason  is  different  A  man  may 
live  in  adultery,  or  commit  open  lewdness,  with  any  number 
of  women  at  once ;  thereby,  probably,  subjecting  himself  to 
but  one  punishment.  Still  this  question  has  not  been  judi- 
cially passed  upon,  and  a  careful  practitioner  is  cautious  in 

^a  VL  Crawford,  10  Rich.  S61,  868»  a,  5  Ga.  49t    And  see  Root  n  a,  10 
86&    I  have  made  some  slight  d»-  QiU  &  J.  874;  Norwood  ti  a,  4S  ICd. 
parture  from  the  words  in  the  re-  68b    For  an  English  form  for  dis- 
port, and  I  should  advise  foUowing  obeying  an  order  of  maintenance, 
this  form  only  on  a  careful  compare.  Bee  Matt  CriuL  Law,  4dO. 
ison  of  it  with  the  existing  statute.  >  Ante,  g§  18-21. 
For  a  fuller  form,  with  the  statute  *  Grim.  Pra,  I,  g  487;  U,  g  ML 
on  which  it  is  drawn,  see  Walker  vl 
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treading  on  ground  not  hardened  into  a  highway  by  adjudica- 
tion. 

Joining  offenses, —  In  this  class  of  crime  it  is  oftener  desir- 
able than  in  some  others  to  proceed  for  two  or  more  criminal 
acts  in  one  indictment.  Then  there  must  be  not  less  than  one 
count  for  each  separate  transaction.    Still, — 

§  161,  Caution  as  to  eTidence. —  Whether  there  are  several 
counts  or  but  a  single  one,  the  prosecuting  o£9cer  should  be  on 
his  guard  not  to  be  defeated  in  his  efforts  to  lay  before  the 
jury  all  the  relevant  testimony.  Perhaps  he  will  be  required  to 
elect,  at  an  early  stage  of  the  hearing,  on  what  particular  trans- 
action or  count  or  counts  he  will  act  for  a  verdict.  This  ques- 
tion being  within  the  judicial  discretion  of  the  presiding  judge, 
he  can  commonly  do  no  otherwise  than  submit  to  whatever 
order  is  made.^  But  the  admissibility  of  evidence  is  of  law,  not 
of  discretion.  And,  to  establish  in  this  offense  a  particular  act, 
it  is  competent  to  show,  within  recognized  limits,  what  the  de- 
fendant did  both  before  and  after, —  a  doctrine'  which  the 
prosecuting  officer  should  familiarize  himself  with,  and  become 
able  to  explain  and  enforce  to  the  court,  before  entering  upon 
the  trial. 

§  162.  Defense. — Where,  as  in  the  majority  of  these  cases, 
the  evidence  is  circumstantial,  the  most  available  method  for 
the  defendant's  counsel  will  ordinarily  be  to  point  out  the 
absence  of  some  needf  al  lin1(,  or  to  break  by  counter  testimony 
some  such  link,  in  the  chain  of  the  adduced  circumstances. 
He  should  not  suffer  the  jury  to  overlook  the  fact,  or  be  allured 
from  it  by  any  artifice,  that  even  an  insufficient  strength,  creat- 
ing reasonable  doubt,  at  any  one  place  in  the  chain,'  is  equiva- 
lent to  the  same  thing  in  the  whole. 

1  Grim.  Pm,  I,  g  454  6«  Mg.  *  Cxim.  Pza,  I,  §g  107»-107l)l 

sStat  Crimes,  gg  677-^80,  7091 

For  AFFBAY,  see  Riot,  eta 

AIDma  AND  ABETTING,  see  caOe.  gg  114-117, 11^12t 
ALEHOUSE,  see  Liquob  Seluno;  NuiBANoa 
ALLURING  TO  CRIME,  see  ante,  gg  105-107. 
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OHAPTEE  XIL 

AmMALS,  OFFENSES  BELATINO  Xa 

• 

8  16a  IntroduotiozL 
164-16&  Illegal  marking  and  altering  marka. 
167, 168.  Unlawful  driving. 

16a  Unlawful  herding. 

170l  Purchasing  and  slaughtering^ 
171-176.  Negle<it  to  restrain,  estrays,  impoonding^  eta 

177.  Unlioensed  keeping  of  doga 

§168.  Here — Elsewhere  —  How   chapter  diyided, —  We 

shall  in  this  chapter  consider,  L  Illegal  marking  and  altering  of 
marks;  11.  The  unlawful  driving  of  cattle;  III.  Unlawful 
herding;  lY.  Offenses  connected  with  purchasing  and  slaugh- 
tering; Y.  ]!9eglect  to  restrain,  estrays,  impounding,  and  of- 
fenses relating  thereto ;  YI.  The  unlicensed  keeping  of  dogs. 
The  subject  of  Cruelty  to  Animals  will  constitute  a  chapter  by 
itself.  And  larcenies  of  and  malicious  mischief  to  them,  and 
cheats  and  nuisances  effected  by  their  means,  will  be  placed 
under  the  several  titles  of  Larceny,  Malicious  Mischief,  Cheats 
and  False  Pretenses,  and  Nuisances.  Under  some  of  the  other 
titles  something  also  of  animals  will  appear. 

I.  Illegal  Mabkino  and  Altbbing  of  Mabks.^ 

§  164.  Formula  for  indictment. —  The  terms  of  the  statutes 
differ,  and  the  pleader  should  duly  cover  the  particular  ones  on 
which  he  is  proceeding.  His  allegations,  if  they  fulfill  this 
rule,  may  be, — 

That  A^  eta  [ante,  §g  74-77]»  on,  eta,  at,  eta  [ante,  %  80],  did,  to  defraud 
one  Z.,  put  upon  a  certain  heifer  of  the  cattle  '  of  the  said  X,  the  mark  of 
him  the  said  A.,'  without  the  consent  of  the  said  X  [or,  did,  etc.,  alter  the 
mark  ^  upon  a  certain  heifer  of  the  cattle  of  the  said  X,  by  substituting 
therefor  the  mark  of  the  said  A«,  without  the  consent,  eta];  against,  eta 
[ante,  §  66].ft 

1  For  discussions  of  these  offenses,       '  Stat.  Crimes,  §  459;  S.  u  Dayia^ 
with  the  pleading,  practice,  and  evi-    d  Ire.  15a 

dence,  see  Stat  Crimes,  §§  454r461.  *  And  see  S.  dl  Davis,  tupra. 

2  Grim.  Pro.,  I,  §§  568-570,  619.  »  For  forms  practically  in  use, 
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§  165.  Branding, —  Under  the  Texas  statute  it  is  good  to 
say,  following  its  terms, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  unlawfully  brand  a  certain  colt  [to  wit, 
a  sorrel  mare  oolt  ^],  said  oolt  being  then  and  there  not  his  own,  and  being 
then  and  there  the  property  of  ^  some  person  whose  name  is  to  the  jurors 
unknown,  without  the  consent  of  the  owner,  and  with  the  intent  to  defraud 
the  owner  thereof;  against,  eta* 

§  166.  Altering. —  Under  a  provision  making  punishable 
one  who  ^^  shall  fraudulently  alter  or  change  the  mark  or  brand 
of  any  animal,  or  shall  fraudulently  mark  or  brand  any  un- 
marked animal,  with  intent  to  claim  the  same,  or  prevent  iden- 
tification by  the  true  owner  thereof,"  the  charge  for  altering 
may  be, — 

That  A.,  eta,  on.  eta,  at,  eta,  did  fraudulently  alter  the  brand  of  an  ani- 
mal, to  wit,  a  oow,  of  one  X  [of  the  value  of  five  dollars  ^\  by  putting  the  same 

Bicknell,  Ind.  Crim.  Pr.  482;  Bassett,  clearly  essential    The  aUegation  of 

HI.  CrinL  PL  85.    A  form  in  BickneU  value,  not  generally  required,  is  neo- 

18  on  a  statute  which  provides  that  essary  on  this  form  of  the  statuta 

'*  every  person  who  shaU  alter  the  Stat  Crimes,  g§  427,  444^  44S,  464, 945. 

mark  or  brands  on  the  horse,  mare.  For  other  forms  see  — 

gelding,  aaa,  mule,  sheep,  goat,  neat  Floridcu—  Atzroth  n  S.,  10   Fla. 

cattle^  or  hog  of  another,  or  mark  or  207;  Morgan  n  SL,  18  Fla.  671;  Curry 

brand  any  such  animal,  with  intent  v.  S.,  17  Fla.  688. 

to  steal  the  same,  if  the  value  of  the  North  Carolina, —  SL  v,  Davis,  2  Ira 

animal  so  marked  be  Ave  dollars  or  153. 

upward,  shaU  be  subject  to  the  pun-  Texas,^S,  «.  Hall,  27  Tex.  883;  S. 

iahment  inflicted  on  those  guilty  of  v.  Haws,  41  Tex.  161;  Senterflt «.  S., 

grand  larceny;  and,  if  the  value  of  41  Tex.  186;  Fossettv.  &,  11  Tex.  Ap. 

such  animal  be  less  than  five  dollars,  40;  Davis  v.  S.,  13  Tex.  Ap.  21& 

such  person  shall  be  subject  to  the  ^  Unnecessary,  and  better  omitted, 

punishment  inflicted  on  those  guilty  Stat  Crimes,  §g  440,  448;  Crim.  Fra, 

of  petit  larceny.**    It  is,—  I,  §  48a 

That  A.,  eta,  on,  eta,  at,  eta,  un-  '  It  would  be  neater  to  say  more 

lawfuUy  and  feloniously  altered  the  briefly,  a  certain  oolt  not  then  and 

mark  of  a  certain  hog,  of  the  goods  there  his  own,  but  the  property  of, 

and  chattels  of  X,  of  the  value  of  eta 

fifteen  dollars  [with  the  intent  to  'S.  txHaws,  41  Tex.  161;Fo8settt]i 
steal  the  samel  by  then  and  there  SL,  11  Tex.  Ap.  40.  "Without  the  con- 
unlawfully  and  feloniously  cutting  sent,'*  and  ''with  intent  to  defraud.*' 
out  a  crop  on  the  right  ear  of  said  eta,  are  essential  S.  «l  Hall,  27  Tex. 
hog,  and  changing  said  mark  into  a  833. 

swallow  fork,  said  crop  on  the  right  ^  As  the  value  appears  under  this 

ear  being  then  and  there  the  lawful  statute  not  to  be  an  element  of  the 

and  duly  recorded  mark  for  the  hogs  offense,—  that  is,  essential  to  the  pun- 

of  the  said  X;  against,  eta  ishment, —  it  need  not  be  alleged  in 

The  matter  here  inserted  in  brack-  the  indictment    See  the  places  cited 

eto  is  not  in  the  original,  but  it  is  antey  §  164,  nota 
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into  his  the  said  A.'8  own  proper  biand  [to  wit,  the  letter  AJ^  with  intent 
to  claim  the  said  animal  as  his  own;  against,  etc.* 

n.  Thb  Unlawful  Dbtthio  of  Oattlb.* 

§  167.  From  aecastomed  range* —  Under  the  Texas  statute, 
making  punishable  one  who  shall  ^  wilfully  take  into  posses- 
sion and  drive,  use,  or  remove  from  its  accustomed  range,  any 
live-stock  not  his  own,  with  oat  the  consent  of  the  owner,  and 
with  intent  to  def rand  the  owner  thereof,''  the  allegations  may 
be, — 

That  A^  eta»  on,  eta»  at»  eta,  did  wilfoUy  take  into  his  possession*  and 
drive  and  lemore  from  their  aoonstomed  range,  one  cow  and  one  heifer,* 
not  his  own,  being  then  and  there  the  liye-stook  of  one  X.,  without  the  con- 
sent ^  of  the  said  X,  and  with  the  intent  to  defraud  him  thereof;  i^gainst, 
eta< 

§  168.  Not  having  been  inspected. —  Under  another  Texas 

statute  it  would  seem  to  be  sufficient  to  say, — 

That  A.,  eta,  on,  eta,  at,  etc.,  did  nnlawfoUj  drive  out  of  said  ooun^  of, 
eta,  one  hundred  and  fifty  head  of  cattle  the  property  of  X,  and  not  of 
said  A.,  without  the  written  consent  of  the  said  X,  and  without  first  having 
them  duly  inspected  as  the  law  requires;  against,  eta' 

HL  Unlawful  Hbbdiko* 

§  169.  Statnte  and  indictment. —  A  Texas  statute  makes  it 
unlawful  for  one  '^  to  herd  any  drove  of  horses  or  cattle,  num- 
bering more  than  twenty-five  head/'  upon  any  land  not  his 
own  within  one-half  mile  of  any  residence,  without  the  con- 
sent of  the  owner  of  the  land.  And  *^  whenever  any  porson  so 
unlawfully  herding  horses  or  cattle  shall  be  requested  by  any 
resident  of  this  state,  residing  within  one-half  mile  of  the  place 
where  such  stock  are  being  so  unlawfully  herded,  to  remove 
the  same  from  such  land,  and  shall  fail,  refuse,  or  neglect  to 

1  Probably  not  necessary.    See  the  *  Darnell  v.  &,,  4B  Tex.  147;  SL  n, 

places  referred  to  ante,  §  164  Thompson,  40  Tex.  515;  Long  v,  &, 

>  Atzroth  V.  a.  10  Fla.  207;  Mo^  48  Tex.  4S7.    For  a  form  on  a  some- 
gan  t;.  S.,  18  Fla.  871.  what  analogous  English  statute,  see 

>  Stat  Crimes,  §§  452,  45a  Reg.  n  Fitsdmons,  4  Cox,  a  C  S4& 
^  A  farther  description  of  the  ani-       ^  Covington  n  £1,  6  Tex.  Api  612. 

mals  is  unnecessary  and  injudicious.  Not  hating  marks  reeorded.— For 
Ante,  §  166  and  places  there  referred  the  driring  of  cattle  without  having 
ta  their  marks  on  record,  see  Senterfit 

« Where  the  statute  requires  the    «^  &,  41  Tex  186L 
consent  to  be  in  writings  say  **  writ- 
ten consent." 

86 


OH.  2Il]  ANIHAL8,  OFFBV8E8  BBLATING  TO.        [§§  170,  171 . 

remove  auoh  stook  at  once,  he  shall  be  deemed  gnilty  of  a  mis- 
demeanor; and,  upon  conviction,  etc.,  shall  be  fined  in  any  sum 
not  exceeding  one  hundred  dollars  for  each  hoar  of  delay  after 
notice  given.''    The  indictment  may  allege, — 

That  A.,  eta,  on,  eta,  at|  eta,  didtmlawfollyherdyupon  land  not  his  own, 
within  less  than  one-half  mile  of  the  rssidence  of  X.,  tiien  residing  in  said 
ooontj,  and  without  the  consent  of  the  owner  of  the  land,  a  drove  of  fifty 
horses;  and,  upon  being  then  and  there  requested  by  the  said  X  to  remoYe 
the  same  from  said  land,  did  then  and  there  neglect  and  refuse  so  to  re- 
move them  for  the  space  of  one  hundred  several  and  consecutive  hours 
from  and  after  the  making  of  the  said  request  and  notice;  to  wit,  from  and 
after  three  of  the  dook  in  the  afternoon  of  said  day  to  the  end  of  the  — ^ 
day  of;  eta;  against^  eta^ 

ly.  OVFENSBS  Cok:  EOTED  WITH  PUBOHASINO  AND  SLAUaHTBBINO. 

§  170.  The  indictment  —  for  these  offenses  presents  no  prac- 
tical difflcolties,  and  it  will  be  safflcient  to  refer  to  cases  con- 
taining  forms.' 

T.  NsQUBorr  to  Bbstbain,'  Estrats,^  InpouirDiNa,  axtd  Owfsssob 

BsLATiNa  Thebbto. 

§  171.  Swine  on  sidewalk  —  (Against  city  ordinance). — 

Under  a  city  by-law  making  one  panishable  who  shall  '^  per- 
mit any  horse,  cattle,  swine,  or  sheep  under  his  care  to  go  upon 
any  sidewalk  in  the  city,  or  otherwise  occupy,  obstruct,  injure, 
or  incumber  any  such  sidewalk,  so  as  to  interfere  with  the  con- 
venient use  of  the  same  by  all  passengers,"  it  is  sufficient, 
where  not  necessary  to  set  out  the  by-law,*  to  say  in  allega- 
tion,— 

That  A.,  eta,  on,  eta,  at,  eta,  did  unlawfully  permit  thirty  swine  then  and 
there  under  his  care  to  go  upon  and  injure  the  sidewalks  on  oertain  pnbllo 
stieole  in  the  city  of  Oambridge,  to  wit,  the  sidewalks  in  Harvard  Square 
and  North  avenne,  by  rooting  and  destroying  the  same,  so  as  to  interfere 
with  the  oonyenient  use  of  the  same  by  aU  passengers;  *  against  the  peace 
of  the  commonwealth  and  of  the  said  city  of  Cambridge^  and  contrary  to 

1  CaldweU  n  SL,  2  Tex.  Api  68;  Linr  without  bill  of  sale,  with  expositions 

n^  tt  8L,  5  Tex.  Ap.  844  of  the  statute.    Lastro  v.  S.,  8  Tex. 

*  Against  butcher  for  f^ing  to  re-  Api  868 ;  Houston  v.  S,,  13  Tex.  Ap.  506. 

tarn  list  of  brands  of  cattle  slaugh^  <8tat  Crimea  §g  223, 1186-1189. 

teied.    Schutze  V.  a,  80  Tex.  60a  For  « Id,  g§  462-464 

buying   hide    taken  from   a    dead  ^Ante,   ^   I88-I00;  Stat  Crimes, 

animal  without  owner's  consent    &  §  406u 

V.  Qaroia,  88  Tex.  64a    Purchasing  <Com.  v,  Curtis,  9  Allen,  266. 
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the  form  of  the  statute  and  of  the  by-law  of  said  cit j  in  such  case  made 
and  provided.^ 

§  172.  Distraining  and  imponnding.—  At  the  common  law, 
one  finding  cattle  on  his  land  doing  damage  may  distrain  and 
impound  them.*  This  right  and  the  general  subject  of  im- 
ponnding cattle  have  been  much  legislated  upon  in  our  states; 
and,  in  some  of  them,  not  io  all,'  but  perhaps  generally,  the 
statutes  have  snperseded  the  common  law.^    Hence, — 

§173.  Poundbreach  and  rescuing  cattle. —  Within  prin- 
ciples explained  in  another  connection,^  the  rescue,  by  breaking 
the  pound  or  otherwise,  of  cattle  lawfully  distrained  under 
either  common-law  or  statutory  authority,  is  indictable  at  the 
common  law.  So,  at  least  on  the  better  reason,  the  doctrine 
appears  pretty  plainly  to  be ;  though,  as  to  cases  in  which  there 
has  been  no  assault  or  other  breach  of  the  peace,  the  author- 
ities to  it  are  a  little  contradictory  and  confused.*  In  the  words 
of  Chitty,  ^^  pound  breach  is  an  injury  and  insult  to  public  jus- 
tice, and  as  such  seems  to  be  indictable  at  common  law."  ^  If 
this  were  not  so,  still  we  have  statutes  making  it  indictable.* 
Now, — 

^Ante,%tS!i;  Stat  Crimes,  §§  406,  water  u  8tout»  4  Harris  (Pa.),  22; 

407.  CoUins  tn  LarJdn,  1  R  L  219. 

s  1  Chit  Gen.  Pr.  656-659;  Ca  lit  ^Crim.  Law,  I,  §§  466-468.  See  n, 
96a,  161a;  8  BL  Com.  6;  Vaspor  v.  §  1018;  Reg.  v.  Williams,  1  Den.  Q  G. 
Edwards,  12  Mod.  658;  Storey  v.  Rob-  529,  4  Cox,  C.  a  87, 2  Car.  &  K.  1001; 
inson,  6  T.  R.  188;  Gimbart  v.  Pelah,  Reg;  u  Brenan,  6  Cox,  Q  C  831;  Reg. 
2  Stra.  1272;  Ansoomb  v.  Shore,  1  17.  Boyle,  7  Cox,  a  C.  42a 
Camp.  285;  Tyrringham's  Case,  4  Ca  ^1  Ross.  Crimes  (5th  Eng.  ed.),  560; 
86a,  88&;  Anonymous,  8  Wila  126;  2Hawk.P.  a,ch.l0,§56;av.  Yomig, 
Dovaston  v,  Payne,  2  H.  Bl.  627;  18  N.  H.  543;  Rex  v.  Bradshaw,  7  Car. 
Hawkins  u  Eckles,  2  R  &  P.  859;  &  P.  288.  According  to  the  latter 
Clement  v,  Milner,  8  Espi  95;  White-  case,  and  in  reason,  the  rescue  is  in- 
man  v.  Kink,  2  H.  BL  4;  Sheriff  v,  dictable  from  the  time  when  the  cat- 
James,  1  Bing.  841;  Gulliver  ti.  Cob-  tie  are  "in  the  custody  of  the  law.'* 
ens,  1  C.  R  788;  Cape  ti.  Soott,  Law  In  &  «.  Barrett,  42  N.  H.  466,  the 
R.  9  Q.  R  269.  court  observed :  **  At  common  law,  a 

s  Hamlin  u  Mack,  88  Mich.  lOa  rescue  [not  speaking  of  the  rescue  of 

And  see  Oil  v.  Rowley,  69  111.  469.  a  person  arrested  or  imprisoned]  is 

^  Eastman  v.  Rice,  14  Me.  410;  Morse  defined  as  the  taking  and  setting  at 

t^  Reed,  28  Ma  481 ;  Sloan  v.  Hub-  liberty,  against  law,  a  distress  taken 

bard,  84  Ohio  St  583;  Dent  v,  Ross,  for  rent,  or  services,  or  damage  feas- 

52  Miss.  188;  Mooney  v.  Maynard,  1  ant*'    p.  469.    And  see  S.  u  Toimg» 

Vt  470;  &  u  Young,  18  N.  H.  548;  18  N.  H.  54a 

Crocker  v.  Mann,  8  Ma  472.    See  CoL-  ^  2  Chit  Crim.  Law,  201  note, 

den  V,  Eldred,  15  John&  220;  Rock-  >  Com.  v.  Beale,  5  Pick.  614 
well  V.  Nearing,  85  N.  Y.  802;  Fitz- 
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§  174«  Gommon-law  indictment. —  The  indictment  at  the 
common  law  sets  out  the  impounding,  and  then  the  rescue,  or 
the  breach  of  the  pound,  according  to  the  facts.  One  of  Chitty 's 
forms  for  pound  breach  and  rescue,  some  parts  whereof  are 
needlessly  plethoric,  is,^ 

That  on,  eta,  at»  eta  [ante,  g  80],  one  X.,  eta  [antCf  §  79],  took  and  dieh 
trained  one  mare  and  two  eolts  of  the  cattle  of  A.,  eta  [the  defendant,  ante, 
gg  74-77]»  [of  the  prioe  of,  eta;  in  other  forms  in  Chitty  the  words  are,  of 
the  value,  eta^],  in  and  upon  a  certain  parcel  of  land  of  the  said  X.  there 
situate  being  found  then  wrongfully  feeding,  depasturing,  destroying  the 
growing  grass,  and  doing  damage  to  the  said  X,>  as  a  distress  for  the  dam- 
age then  and  there  done  and  doing  by  the  said  animals;  and  did  tliereupon 
then  and  there  impound  and  keep  the  same  in  the  common  pound  of,  eta, 
and  detain  them  in  said  common  pound  there  as  a  distress  for  the  cause 
and  damage  aforesaid.'  And  [the  jurors,  eta,  do  further  present^],  that^ 
while  the  said  mare  and  oolt  were  so  impounded  and  remaining  in  the  said 
oommon  pound  there  as  a  distress  for  the  cause  aforesaid,  the  said  A.,  on,  eta^ 
[with  force  and  arms^],  at^  eta,  aforesaid,  broke  and  entered  the  said  com- 
mon pound,  and,  without  the  license  and  against  the  wiU  of  the  said  X^ 
and  without  any  satisfaction  having  been  made  to  him  for  the  said  damage, 
did  then  and  there  unlawfully  rescue,  take,  lead,  and  drive  away  the  said 
mare  and  oolt  from  and  out  of  the  said  common  pound;  [in  contempt,  eta, 
to  the  evil  example,  eta,  and*]  against  the  x>eaoe,  eta^ 

§  176«  Indictment  on  statute. — Under  a  statute  to  punish 
''any  one  who  shall  make  any  pound  breach,  or  in  any  way, 
directly  or  indirectly,  convey  or  deliver  any  creature  out  of  any 
pound  without  lawful  authority,"  the  allegations  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  unlawfully  break  and  set  open  a  good, 
lawful,  and  sufficient  pound,  erected  and  maintained  by  said  town  of^  eta, 
for  restraining  and  impounding  aU  creatures  therein  liable  to  be  impounded; 
and  did  then  and  there  without  lawful  authority  deliver  and  convey  out  of 
said  pound  one  cow  and  one  heifer,*  then  being  in  said  pound  lawfully  im- 
pounded; against^  eta* 

1 1  am  not  aware  of  any  reason  re-  *  Unneoessary.    Ante,  §  48;  Crim. 

quiring  the  price  or  value  to  be  al-  Pra,  I,  §  647. 

leged,  and  I  do  not  believe  it  to  be  ^2  Chit  CriuL  Law,  204    For  other 

necessary.  It  is  not  in  the  form  in  Rex  forms,  see  Id.  405, 400;  S.  t?.  Youngs  18 

fK  Bradshaw,  7  Car.  &  P.  28a    See,  N.  H.  548.    For  rescue  only,  before 

for  the  rule,  Crim.  Pra,  I,  gg  540, 641,  impounding,  see  2  Chit  Crim.  Law, 

567;  Stat  Crimes,  §§427, 444^  445, 464^  208;  Rex  v.  Bradshaw,  7  Car.  &  P. 

945.  288;  B.  v.  Barrett,  42  N.  H.  466;  Com. 

n  have  slightly  abridged  this  alle-  v.  Hubbard,  24  Pick,  oa 

gation.  ^A  particular  description  of  the 

<I  am  still  abridging  the  form  a  animals,  such  as  their  color,  marks, 

little.  and  the  like,  need  not   be   given. 

4  Unnecessary.    Ante,  %  116^  nota  Ante,  §  165  and  note;  Stat  Crimes* 

•Unnecessary.    Ante,%4S.  §464 

•S.  V.  Young,  18  N.  EL  54a 
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§  176«  Estrays  —  (Taking  up  and  a8ing)«— One  of  the  prin- 
cipal offenses  ander  our  estray  laws^  is  the  taking  np  and  using 
of  an  estray  without  complying  with  the  statutory  directions. 
A  good  indictment  for  it^  upon  the  Texas  statute,  is  the  fol- 
lowing:— 

That  A.,  etc,  on,  eta,  at^  eta,  did  onlawf  oily,  without  complying  with  the 
laws  regulating  e^itrajai'  take  up  and  use  [a  certain  estray  animal,  to  wit,*]  a 
certain  estray  mare,^  of  the  value  of  fifty  dollan,*  the  property  of*  some 
person  to  the  jurors  unknown;  against^  eta^ 

YI.  Thb  Unlioensbd  'KvBsma  ov  Doos. 

§177.  Offense — Indictment  or  complaint.— There  are,  in 
some  of  our  states,  statutes  requiring  the  keepers  of  dogs  to 
procure  licenses  therefor,  and  making  a  non-compliance  with 
their  provisions  criminaL  But  they  are  not  so  general  as  to 
render  a  discussion  of  them,  and  a  presentatioti  of  the  forms 
of  procedure,  a  judicious  use  of  our  space.  It  will  suffice  to 
cite  some  cases  wherein  also  are  forms.* 

1  Btat  Crimes,  g§  46S-464  another  form*  see    &    ft  CSsrabin, 

sa  v.  Hutchinson,  06  Tex.  Ill;  &  supra    For  a  form  for  taklof  up 

tx  Moreland,  S7  Tex  1f^  and  eosTertlnf  to   own  use,  see 

*Not  neoessary.    a  u  Carabin,  88  Gieene  vs.  a,  79  Ind.  087.    Bee  Dixon 

Tex  697.  «l  a,  4  Blaokl  812. 

*  That  this  description  of  the  ani-  *  Blair  vl  Forehand,  100  Uasa  186^ 
mal  is  sufficient,  see  anie^gg  160, 170;  187,note;  Com.uDow,10  Met  883; 
Stat  Crimes,  g  464.  Jones  n  Com.,  10  Gray,  198;  Com. 

•  ThenJueis  important  in  Texas,  n  Qormaa,  16  Gray,  601;  Com.  fi 
as  explained  in  Stat  Crimea  %  464  Thompson,  8  Allen,  007;  Com.  a 
See  ante,  %  174  and  noftei  Bmhany,lS81iaMi840;Ooin.v.  Wash- 

•aaApeL14  l^x48a  bun,  128  HsM  481. 

VDayis  u  a,  8  Tex.  Ap.  162.    For 
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CHAPTER  XnL 

AB80N  AND  OTHER  fiUBNINGai 

§  ITS,  IntrodnctioxL 
179-19a  The  substantiTe  offensa 
191-19&  Attempts. 
196-19d.  Practical  suggeetiona. 

1 178.  How  chapter  diyided. — We  shall  consider  the  indict- 
ment as  to,  I,  The  substantive  offense ;  II,  Attempts.  To  which 
will  be  added,  III,  Practical  saggestions. 

I.  The  SuBSTAmnvB  Offensb. 

§  179.  Common-law  indictment. —  The  ordinary  indictment 
for  common-law  arson  is,  to  copy  Chitty's  form,  which  is  need- 
lessly plethoric, — 

That  A^  eta  [not  having  the  fear  of  God  before  his  eyes,  but  being 
moved  and  seduced  by  the  instigation  of  the  devil  1,  on,  eta  [with  force 
and  arms  *],  at*  eta,  a  certain  house  *  of  one  X  [ante,  §  79],  there  situate,^ 
feloniously,  wilfully  and  maliciously*  did  set  fire  to  and  [the  same  house 


1  For  direct  ezpoeitioos  of  these  of-  necessary,  the  better  practice  is  to 

feoses,  with  the  pleading,  practice  omit  them.    Crim.  Pro,  II»  §§  41, 185. 

and  evidence,  see  Crim.  Law,  II,  gg  8-  ^**  Feloniously  **  is  of  course  neces- 

dl;  Crim.  Pra,  II,  §g  81-IMK.    Inci-  sary,  the  offense  being  felony.    ''Vol- 

dental,  Crim.  Law,  I,  §§  3d4, 818, 829,  untarily  "  may  be  substituted  for 

834,  5H  559,  577,  680,  766,  781;  Crim.  «  wilfully  "  if  the  pleader  oboosea 

Pra,  I,  §S  540,  678, 618;  Stat  Crimea  ''Maliciously  "  is  probably  indispen- 


207,  218,  277,  289,  291,  810^  81L  sable;  but  it  is  not  dear  that  either 

s  Unnecessary.    Ante,  8  44  "  voluntarily  "  or  **  wilfully  "  must  be 

s  Unnecessary.    Ante,  §  48.  connected  with  it,  for  in  meaning  it 

*  Not  "  dwelling-house,**  as  in  burg-  seems  to  include  them.    Perhaps  not 

lary,  but  '^house.^    Crim.  Pro^  II,  all  these  distinctions  are  firmly  es- 

§  84  tablished.    And  the  rules  may  be  dif- 

^The  words  "there  situate"  are  ferent  under  statutes,  for  then  the 

common;  but  they  are  believed  not  statutory  words  should  be  followed. 

to  be  necessary,  though  this  is  not  Consult  Crim.  Pra,  I,  g  618;  II,  gg  42- 

in  all  the  states  dear  beyond  argu-  44;  8  Chit  Crim.  Law,  1122;  1  Hale, 

ment    Where  they  are  certainly  not  P.  Q  667,  569;  8  Inst  67. 
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then  and  there,  by  such  firing  as  afaresaid,  feloniously,  wilfully,  and  mali- 
oionsly  did  i]  bom  [and  oonsame*];  against  the  peace,  eta' 

§  180.  General  formala.  —  Most  of  the  indictments  are 
drawn  on  statutes,  some  of  which  have  enlarged  the  bounds  of 
this  felony,  and  others  created  misdemeanors  analogous  to  it. 
They  follow  the  common-law  form,  except  that  they  substitute 
for  the  common-law  terms  such  statutory  ones  as  differ  from 
them,  and  add  any  ingredients  which  the  statutes  have  intro- 
duced into  the  offense.*  The  outline,  to  be  filled  up  and  varied 
to  cover  the  particular  facts  and  statutory  words,  may  be, — 

That  A.,  eta,  on,  eta  [if  the  time  of  day  is  material  add  it  here,  as  ex- 
plained ante,  g§  80,  87  >],  at,  eta  [ante,  §  80],  did  feloniously,*  wilfuUy,  and 
malioiously  7  set  fire  to  [or  bum,  employing  the  statutory  expression*]  a 
certain  house  [or  dwelling-house,  or  ghop,  or  barn,  using  the  statutory 
word]  of  one  X  [ante,  §  79],*  there  situate  i*  [adding,  if  the  statute  requires], 
with  the  intent,  eta  [or  whatever  else  it  has  set  down  as  enhanoing  the 
criminality  of — that  is,  the  punishment  for — the  burning];  against  the 
I>eace,  eta^^ 

^This  matter  in   brackets  adds  Iowa,  280:  Mary  «l  S.,  84  Ark.  44; 
nothing  to  the  sense,  and  it  is  plainly  [Sands  v.  S.,  80  Ala.  201.] 
not   necessary.     Nor   is  it  always  *  OrinL  Prou,  I,  §§  86-80;  [S.  a  Car- 
found  even  in  the  old  indictmenta  ter,  49  S.  G.  265i] 
For  illustration,  Bex  t;.  Pedley,  Gald.  i*  As  to  whether  these  words  should 
218;  Rex  u  Scofield,  Gald.  897.  be  employed  or  not»  see  ante,  §  179 

3<«And  consume"  not  necessary;  and  nota 

and,  it   is   believed,  not   commoa  ^^  For  forms,  see  4  Went  PL  20-22; 

"Burn"  is  essential,  but  probably  8  Chit  Crim.  Law,  1127-1181;  ArchU 

"set  fire  to"  need  not  be  added;  Crim.  PL  &  £v.  (10th  ed.)  655,  561, 

though,  in  the  absence  of  adjudica-  568-570;  Davis,  Prea  49-54;  6  Cox, 

tions  to  the  point  it  is  practically  C.  G  Ap  28, 102-107;  Rex  u  Hill,  20 

safer  to  employ  both  terma  Howell,  St  Tr.  1817:  Rex  tx  Pedley, 

S8  Chit  Crim.  Law,  1127.     And  Cald.  218;  Rex  ti.  Scofield,  Cald.  897; 

compare  form  in  Matthews,  Crim.  Rex  u  Newill,  1  Moody,  458;  Rex  v. 

Law,  486L  Woodward,  1  Moody,  828;   Reg.  u 

Mn«e,§81;Crim.Pra,n,§§84,85.  Child,  Law  R.  1  Q  a  807,  12  Cox, 

*  As,  see  S.  tx  Hurley,  71  Ma  854  C.  C  64;  Reg.  u  Manning,  Law  R.  1 
*Omit   "feloniously"    in    misde-  a  CX  838, 12  Cox,  C.  Q  106;  Reg.  v, 

meanors.  Newboult  Law  R.  1  a  C.  844, 12  Cox, 

7  But  follow  the  statutory  worda  C.  C.  148;  Hunter's  Case,  1  Lewin,  8, 

And  see  ante,  §  179  and  note;  TuUer  4;    McDonald's  Case,  2  Lewin,  4%; 

V,  a,  8  Tex.  Ap.  501,  505.  Reg.  v.  Paice,  1  Car.  &  K.  73;  Reg.  v. 

*  The  two  expressions  are  defined  Fletcher,  2  Car.  &  K.  215;  Reg.  v. 
and  distinguished  in  Stat  Crimes,  Munson,  2  Cox,  C  CL  186;  Reg.  «l 
g§  810,  811.  And  see  Crim.  Pra,  I,  Lyons,  8  Cox,  C.  C.  84,  Bell,  88,  48; 
§§  612,  613;  II,  §  42;  Rex  v.  Smith,  Reg.  t;.  Batstone,  10  Cox,  C.  a  20; 
4  Car.  &  P.  569;  &  u  Johnson,  19  Reg.  t;.  Faulkner,  18  Cox,  C.  C.  550; 
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OH.  ZIII.]  ASSON  AND  OTHBB   BUBNINGS.  [§  181. 

§  181  •   Under  particvlar  statutes: — 

MiU. —  Under  a  statute  making  one  a  felon  who  ^^  shall  un- 
lawfully and  maliciously  set  fire  to  any  church,  chapel,  or 
meeting-house,  or  shall  unlawfully  and  maliciously  set  fire  to 
any  house,  stable,  coach-house,  outhouse,  warehouse,  shop,  mill, 
or  granary,"  the  allegations  for  the  arson  of  a  mill  may  be, — 

That  A.,  eta,  on,  etc,  at^  eta,  did  f eloDiousIy,  unlawf uUy,  and  maliciously 
set  fire  to  and  bum  one  miU  [there  situate  i],  the  property  of  one  X  [with 
intent  thereby  to  injure  the  said  X^;  against^  eta' 

Reg.  V,  Greenwood,  28  IT.  G.  Q.  R  New  Hampshire. — S.  u  LiTermore^ 

250;  Reg.  v.  Cronin,  86U.  a  Q.  B.  84a  44  N.  H.  88«. 

^{obamo.— Martin  v.  S.,  28  Ala.  71;  New  Jersey.—  S.  v.  Price,  6  Halst 

Crim  V,  &,  48  Ala.  58;  Hinds  v.  a,  55  20a 

Ala.  145;  Cheatham  v.  a,  59  Ala.  40;  New   York.—  P.  v.   Bush,  4   HiU 

Walker  a  a,  61  Ala.  80;  Hudson  v.  (N.  Y.),  183;  Woodford  v.  P.,  82  N.  Y. 

a,61  Ala.  888;  Lockett  t9L  a,  68  Ala.  5.  117, 119,  5  Thomp^  &  C.  589;  Levy  v. 

,    Arkansas.— m^  v.  a,  24  Ark.  44;  P.,  80  N.  Y.  827,  828;  MoGarry  v.  P., 

Mott  tx  a,  29  Ark.  147, 14a  2  Lana  227;  Peverelly  v.  P.,  8  Parker, 

California.—  P.  ix  Hood,  6  GaL  236;  Q  Q  59, 61 ;  Didieu  v.  P.,  4  Parker,  C. 

P.  u  Schwartz,  82  GaL  160.  C.  598;  MoDermott  v.  P.,  5  Parker,  Q 

ConnectieuL—  a  v.  Byrne,  45  Conn.  C  102. 

27a  Nevada.—  ^  v.  Cohn,  9  Nev.  179, 

Qeorgia.—  MoLane  v.  a,  4  Ga.  835.  180. 

latnois.—  Staaden  v.  P.,  82  III  482.  North  Carolina.—  B.  v.  Wise,  66 

Indiana.— y^oM  v.  a,  58  Ind.  80;  N.  a  120;  a  v.  King,  69  N.  a  419;  a 

Johnson  n  a,  65  Ind.  204  v.  Jaynes,  78  N.  0.  504;  a  «.  Thome, 

Iowa.—  B.  V.  Johnson,  19  Iowa,  28a  81  N.  C.555. 

Louisiana.-  a  v.  Gregory,  88  L&  Ohio.—  Allen  v.  a,  10  Ohio  St  287. 

An.  737,  789.  Pennsylvania.—  Chapman  v.  Com., 

Maine.—  a  v.  Rioker,  29  Me.  84;  a  5  Whart  427. 

V.  Hurley,  71  Me.  854  South  Carolina.—  B.  v.  Pope,  9  S.  C. 

Ifarj^tond.— Gibeon  n  a,  54  Md.  27a 

447.  Texas.—  Thomas  v.  a,  41  Tex.  27, 

Massachusetts. —  Com.  v.  Maoom-  28;  Cesure  v.  a,  1  Tex.  Ap.  19;  Tuller 

ber,  8  Masa  254;  Com.  v.  Wade,  17  u  a,  8  Tex.  Ap.  501,  502;  Buliook  v. 

Pick.  895;  Com.  v.  Squire,  1  Met  258;  a,  12  Tex.  Ap^  42. 

Com.  V.  Harney,  10  Met  422;  Com.  u  Vermont,—  a  v.  Roe,  12  Vt  9a 

Flynn,  8  Gush.  529;  Com.  v.  Barney,  Virginia.—  Com.  v.  Posey,  4  Call, 

10  Gush.  480;  Com.  v.  Lamb,  1  Gray,  109;  IJhl  v.  Com.,  6  Grat  706;  Com. 

493;  Com.  v.  Goldstein,  114  Masa  272;  v.  Page,  26  Grat  948,  945;  White  «. 

Com.  V.  Bradford.  126  Mass.  42;  Com.  Com,  29  Grat  824 

V.  Allen,  128  Masa  46.  United  States.—  District  of  Colum- 

Michigan.— ^cD&dev.  P.,  29  Mich,  bia,  U.  S.  v.  White,  5  Granoh,  C.  G. 

50;  P.  V.  Thompson,  87  Mich.  118;  P.  88,  7a 

V.  Fairohild,  48  Mich.  81,  8a  i  As  to  these  words  see  ante,  g  179, 

Missistippi. —  Lewis  v.  a,  49  3fisa  note. 

854  3  Follow  the  statutory  term  here; 

»a  V.  Jaynes,  78  N.  a  504;  [Jordan  v.  a,  142  Ind.  42a] 
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§§  182-184.]  8PB0IFI0  oFFEsrsBs.  [book  m. 

§  182.  Uninhabited  dwelling —  Under  statatory  terms 
more  oomplicatedy  making  it  a  punishable  misdemeanor  to 
**  wilfally  and  malicionsly  bum,  either  in  the  night  or  in  the 
day  time,  any  banking-house,  store,  manufactory,  mill,  bam, 
stable,  ship,  office,  outhouse,  or  other  building  whatsoeyer  of 
another,  other  than  is  mentioned  in  the  third  section,"  the  in- 
dictment for  burning  an  unfinished  and  uninhabited  dwelling- 
house  within  the  words  "  other  building,"  may  be, — 

That  A.,  eta,  on»  eta  [about  the  hour  of  twelve  o*oiook  in  the  night-time 
of  the  same  day  ^^  at,  eta,  did  [feloniously  ^  wilfally,  and  maliciously  bum' 
a  building  of  one  X  there  ntuate^^  erected  f6r  a  dwelling>hou8e  and  not 
completely  finished  therefor  and  not  inhabited;  against  the  peaces  eta* 

§  183.  Pablic  bnilding.—  An  indictment  on  the  Vermont 
statute  for  arson  of  a  public  building  may  allege, — 

That  A.,  eta,  on«  etc,  at,  eta,  did  feloniously,  wilfoUy,  and  malicioualy 
set  fire  to  and  bom  a  certain  public  building  there  situate^  being  a  meet* 
ingn-house  erected  for  the  public  worship  of  Almighty  Qod;  against  the 
peace,  eta* 

§  184.  To  deflrand  insurer.—  The  indictment  for  arson  of 
one's  own  house  to  defraud  insurers  ^  is  necessarily  upon  a  stat- 
ute, the  terms  whereof  should  be  covered  by  the  allegations.' 
Under  the  English  43  Geo.  3,  o.  58,  §  1,  making  it  felony  to 
*^  wilfully,  maliciously,  and  unlawfully  set  fire  to  any  house, 
etc.,  whether  such  bouse,  etc.,  shall  then  be  in  the  possession 
of  the  person  or  persons  so  setting  fire  to  the  same,  or  in  the 
possession  of  any  other  person  or  persons,  or  of  any  body  cor- 
porate, with  intent  thereby  to  injure  or  defraud  his  majesty, 

or,  where  the  statute  has  only  the  ^See  an^  §  179. 
words  given  in  our  text,  consider  *Cknn.  v.  Squire^  1  Met  258.  These 
whether  anything  is  to  be  inserted  allegations  make  €l  prima  faeie  case; 
by  construction,  and  let  the  aver-  hence  it  is  not  necessary  to  say  that 
ments  cover  such  matter  if  any.  the  building  is  "  other  than  is  men- 
Otherwise  there  is  probably  no  oo-  tioned^^eta  Id.;Crim.Pra,  I,§ge87- 
casion  for  this  clause.  689L 

1  This  clause  is' in  the  form  now  be-  <  &  tx  Bee,  18  Vt  08.  Ownership  of 

fore  me,  but  it  is  plainly  not  necee-  such  a  building  need  not  be  aUeged. 

eary.  Ante,  g  87;  Grim.  Pra,  I,  §  614.  Id ;  Crim.  Pra,  II,  §  88. 

sOmit '"feloniously"  if  the  offense  ^Qrim.  Law»  II,  §g  12^  16;  Ciinu 

is  misdemeanor.  Grim.  Pra,  II,  §  86.  Pro,  II,  gg  45a,  6a 

>**  Bum  "being  the  statutory  word,  ^Crim.  Pra,  II,  gg  84  86^  40,  42^ 

it  is  not  necessary,  whatever  be  the  44-48L 
common-law  rule,  to  add  ''set  Are 
to,"  eta    Grim.  Pra,  II,  g§  46,  47. 
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OH.  XIII.]  AB80N  AND  OTHSB  BTTBinNGS.  [§186. 

OP  any  of  his  majesty's  sul^jects,  or  any  body  corporate/*  the 
form  of  the  indictment  for  the  offense  now  in  contemplation 
was,  as  given  in  ail  the  books  of  practice,  omitting  obvious 
sorpl  usage, — 

That  A.,  etc,  on,  eta,  at,  etc,  did  f elooiouBly,  wilfully,  maliciouBlj,  and 
unlawfully  set  fire  to  a  certain  house  there  situate  and  then  in  his  posses 
mon,  with  intent  thereby  to  injuro  and  defraud  the  London  Insurance  Com- 
pany; 1  against  the  peace,  eta' 

§  185.  Continued. — Following  this  model,  an  information  on 
a  Connecticnt  statute,  making  it  felony  in  ^^  every  owner  or 
tenant  of  any  building  who  shall  wilfully  bum  it,  or  anything 
therein,  with  intent  to  defraud  another,"  would  be  good  which 
alleged, — 

That  A^  efta,  on,  eta,  at^  etoi,  did  f eloniomsly  and  wilfully  bum  a  oertain 
boildjjig,  towit^  a  dwelling  houses  then  and  there  owned  by  him,  with  in^ 
tent  thereby  to  defraud  the  Bepublio  Fire  Insurance  Ck>mpany ;  against  the 
peace,  eta* 

I  As  to  the  methods  of  alleging  the  viously  insured  said  building  of  said 

name  of  the  oQrporatioo«  see  ante,  A.  to  him  the  said  A.  against  loss  by 

8  79  and  note^  and  the  places  there  fire,  to  the  amount  of  fourteen  hun- 

leferred  ta  dred  dollars,  by  its  written  policy  of 

s  8  Chit  Crim.  Law,  11816;  2  Stark,  insurance  theretofore  issued  and  de- 

Crim.  FL  (Sd  ed.)  448;  Crown,  G.  CL  Uvered  by  it  to  said  A.,  a  more  par- 

(10th  ed,)  by  By.  113;  Arohlx  Crim.  PL  ticular  description  whereof  is  to  the 

So  Et.  (10th  Loud,  ed.)  81&  attorney  unknown,  which  said  policy 

*&  «L  Byrne,  45  Conn.  978,  is  before  of  insurance  was  at  the  time  of  the 
me  while  writing  this  form;  but  the  burning  of  said  house  in  foroe  as  a 
information,  which  was  therein  held  Talid  policy  of  insurance.  And  so 
to  be  good,  is  much  more  TOluminous  the  said  attorney  says,  that  on,  eta, 
and  minuta  It  aUeges  that  A.,  eta,  at|  eta,  aforesaid,  said  A«  being  then 
on,  eta,  at,  eta,  ''wilfully  and  felo-  and  there  the  owner  of  said  building 
nionsly  did  bom  a  oertain  buildings  aforesaid,  the  same  wilfuUy  and 
to  wit,  a  dwelling  house  there  situ-  feloniously  did  burn,  with  intent  to 
ated,"  adding  the  street  and  number,  defraud  said  insurance  company  out 
*  of  which  buUding  said  A«  was  at  the  of  said  fdurteen  hundred  dollars  in- 
time  of  the  burning  of  the  same  as  surance  as  aforesaid;  against  the 
aforesaid  the  owner,  with  intent  peace,"  eta  I  know  of  no  principle 
thereby  to  defraud  the  Republic  Fire  of  criminal  pleading  rendering  this 
Insurance  (Company,  a  company  duly  particularity  neoessary.  And  it 
organised  and  existing  under  the  mig^t  prove  embarrassing  in  the  e^i- 
laws  of  the  state  of  New  York,  for  dence.  Nor  is  it  usual  Consult,  for 
the  purpose  of  carrying  on  a  general  kindred  and  illustratiTe  forms,  C/om. 
insurance  business  throughout  the  tx  Bradford,  1S6  liass.  42;  Com.  n 
United  States,  and  especially  in  the  Ooldstein,  114  Mass.  272;  P.  v. 
state  of  Ck>nnecticut,  having  its  prin-  Schwartz,  82  CSaL  160;  Johnson  v,  S., 
dpal  office  in  the  city  of  New  York,  66  Ind.  204;  Staaden  v.  P.,  82  HI.  482; 
and  which  said  corporation  had  pre-  Reg.  v.  Lyons,  Bell,  GL  C  88,  8  (Joz, 
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§§  186,  187.]  8PE0IFI0  OFFBiraES.  [book  ni. 

§  186.  ADOther's  building  to  deft'aiid  insarer. —  Where  one 
who  "  wilfully  burns  a  building  ...  at  the  time  insured 
against  loss  or  damage  by  fire,  with  intent  to  injure  the  insurer, 
whether  such  person  is  the  owner  of  the  property  burnt  or  not," 
is  made  by  statute  punishable  as  a  felon,^  the  allegation,  if  so 
are  the  facts,  may  be, — 

That  A.,  eta,  on,  etc.,  at^  etcx,  did  feloniously  and  wilfully  bum  a  certain 
grist-mill  building  of  one  X,  there  situate,  which  building  was  then  and 
there  insured  against  loss  and  damage  by  fixe,  with  intent  thereby  '  to  in- 
jure a  certain  insurance  company  called  the  Springfield  Fire  &  Marine  In- 
surance Company;  against  the  peace,  eta< 

§  187.  Burning  goods  to  injure  insarer. — The  allegations 
are  in  like  terms  as  for  burning  a  building,  except  that  the 
property  is  described  according  to  the  different  fact.*  Under 
two  statutes,  the  one  rendering  it  felony  to  **  unlawfully  and 
maliciously  set  fire  to  any  •  •  .  building,  .  .  .  whether 
.  .  .  in  the  possession  of  the  offender  or  in  the  possession 
of  any  other  person,  with  intent  thereby  to  injure  or  defraud 
any  person,''  *  and  the  other  declaring  it  felony  to  "  wilfully 
and  maliciously  set  fire  to  any  goods  or  chattels  being  in  any 
building  the  setting  fire  to  which  is  made  felony  by  "  any  stat- 
ute,^ it  is  good  in  allegation  to  say, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  feloniously,  wilfully  and  maliciously 
set  fire  to  certain  goods  and  chattels  of  him  the  said  A.,  to  wit,  one  straw 
mattress  and  one  thousand  lucifer  matches,  then  being  in  a  certain  build- 
ing, to  wit,  a  house,  in  his  possession  and  there  situate,^  with  intent  thereby 

a  a  84  [Not  necessary  to  allege  that  *  7  Wia  4  &  1  Vict,  a  89,  §  a 

the  building  was  insured.    U.  a  tx.  •  14  &  16  Vict,  a  19,  §  a 

McBride,  7  Mackey,  371;  &  n  Jessup^  ^  As  to  "there  situate^"  see  ante, 

42  Kan.  422.]  g  179    and    note.     It   is   doubtful 

1  Masa  Gen.  Stats.,  ch.  161,  §  7.  whether  the  possession  of  the  house 

2  There  is  no  need  to  add  here,  as  need  be  alleged,  since  the  statute 
in  the  form  before  me,  "then  and  declares  it  immaterial  to  the  consti- 
there; "  because,  among  other  rea-  tution  of  the  offense.  See  ante,  §  183 
sons,  the  time  and  place  of  the  in-  and  note.  And  as  the  court  judi- 
jury  meant  to  follow  the  burning  cially  knows  that  straw  mattresses 
are  not  essential  elements  in  the  of-  and  lucifer  matches  are  "goods  and 
f ensa  chattels  "  and  a  house  is  a  "  build- 

>  Com.  V.  Bradford,  126  Mass.  43^  ing,"  there  seems  to  be  no  necessity 

^  For  forms,  see  Com.  tx  Goldstein,  for  the  allegation  to  contain  these 

114  Mass.  272;  Reg.  v.  Child,  Law  R.  quoted  words,  followed  by  "to  wit" 

1  C.  C.  307;  Com.  v.  Maoomber,  3  Crim.  Pra,  I,  ^§514,568,670,612,616, 

Mass.  254;  6  Cox,  C.  Q  Ap.  23,  105-  619;  Stat  Crimes,  §§  426^  44a 
107. 

96 


CH.  XIII.]  ABfiON   AND  OTHKB  BTTBNINGB.  [§§  188-190. 

to  defraud  an  insurance  oompany  known  hy  the  name  of,  eta;  against  the 
peaces  eta^ 

§  188.  Person  being  in  house. —  Under  a  statute  declaring 
it  felony  to  "unlawfully  and  maliciously  set  fire  to  any  dwell- 
ing-house, any  person  being  therein," '  the  all.  Rations  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  feloniously,  unlawfully  and  maliciously 
set  fire  to  his  own  dwelling-house  there  situate,  his  wife  Y.  being  then  in 
said  dwelling-house  [or  the  dwelling-house  of  one  X.  there  situate,  the  said 
X,  and  ^  the  wife  of  the  said  X,  and  another  person  whose  name  is  to 
the  jurors  unknown,  being  there  in  said  dwelling-house] ;  against  the  peace, 
etc.* 

§  189.  Statutory  degrees. —  Some  forms  under  statutes  di- 
viding arson  into  degrees  ^  appear  in  the  cases  cited  in  the 
note.* 

§  190.  Accessories  —  Principals  of  second  degree. —  In  a 
note,  also,  cases  are  referred  to  containing  the  allegations 
against  the  accessory.*  But,  for  practical  use,  nothing  more 
or  better  is  required  for  charging  the  accessory  whether  before 
or  after  the  fact,  and  the  principal  in  the  second  degree,  than 
the  general  forms  given  in  another  chapter.^  As  to  them,  the 
offenses  now  under  consideration  present  no  peculiarities. 


iReg.  n  Lyons,  Bell,  C.  CX  88;  48,  8  at  least,  the  better  practice,  wherever 

Cox,  G.  G  84.  its  omission  is  not  expressly  sano- 

s  34  &  25  Vict,  a  97,  §  a  tioned  by  a  statute  or  judicial  de- 

s  Arcbh  Crim.  PL  &  Ey.  (10th  ed.)  oision. 

317,  (19th  ed.)  662;  Beg.  v,  Paice,  1  ^Crim.  Law,  II,  §19;  Crim.  Pra, 

Oar.  A  K  78;  Reg.  v.  Fletcher,  2  Gar.  II,  §  48a 

A  K.  212;  Levy  v.  P.,  80  N.  Y.  827,  » First  degree.  Woodford  v.  P..  62 
328;  Woodford  tt  P.,  62  N.  Y.  117,  N.  Y.  117,  119,  6  Thomp.  &  C.  539; 
119,  5  Thompi  &  C  539;  Didienn  P.,  Didien  ix  P.,  4  Parker,  a  a  508  (re- 
4  Parker,  GL  C.  593  (finaUy  adjudged  versed,  but  not  for  any  defect  in  the 
22  N.  Y.  178)i  In  these  New  York  indictment,  22  N.  Y.  178);  Levy  v. 
forms,  the  burning  is  properly  al-  P.,  80  N.  Y.  827, 82&  Second  degrea 
leged  to  be  in  the  night,  for  so  the  Peverelly  v.  P.,  8  Parker,  G.  G.  59, 61; 
statute  requires  the  fact  to  be.  But  S.  v.  Cobn,  9  Nev.  179,  180l  Third 
the  name  of  the  person  in  the  house  degree.  McDermott  v.  P.,  5  Parker, 
is  not  in  aU  of  them  given;  why,  ICG  102;  McGarry  u  P.,  2  Lans.  227. 
have  not  inquired.  It  is  in  aU  the  *Levy  v.  P.,  80  N.  Y.  827,  328;  Mo- 
English  forms.  Possibly  there  may  Lane  v.  S.,  4  QeL  335;  S.  u  Bicker,  29 
be  a  difference  of  opinion  as  to  the  Me.  84;  Hunter's  Gase,  1  Lewin,  8,  4; 
necessity  of  alleging  the  name.  I  P.  v,  Thompson,  87  Mich.  118L 
should  recommend  its  insertion  as,  ^  iln^e,  §g  118-1221 
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§§  191,  192.]  8FE0IFI0  0FFBNSE8.  [bOOK  IIL 

II.  Attempts. 

§  191  •  Elsewhere  —  Here. —  In  addition  to  the  general  forms 
for  charging  the  attempt,  given  in  a  previous  chapter,^  it  is 
deemed  best  to  insert  in  this  place  some  particalar  ones.  Thus, — 

§  192.  Burning  own  honse  to  burn  neighbor's.' — Condens- 
ing some  forms  from  Chitty,  we  have  the  following,  believed 
to  be  good  at  the  common  law :  — 

That  A.,  eto.,  on,  etc,  at,  eta  [unlawfully  and  malioiously 'J  devising  and 
intending  to  feloniously  and  maliciously  bum  and  consume  the  house  of 
one  X  there  situated,  did  then  and  there,  with  the  said  intent  so  to  bum 
and  consume  the  said  house  of  X.,  unlawfully  and  maliciously  set  fire  to 
and  burn  his  own  house  contig^ious  and  near  thereto;  t^^inst  the  peace,  eta^ 

1  Ante,  §§  100-1121  of  our  said  lord  the  king,  situate  at, 

^  Crim.  Law,  I,  §  765;  II,  §  80.  eta,  aforesaid,  with  a  wicked  inten- 

<  When  these  or  other  similar  ad-  tion,  by  means  of  such  setting  fire  to 

▼erbs  are  made  to  qualify  the  verbs  the  said  part  of  the  said  wooden  floor 

**  bum  and  consume," as  in  this  form,  of  and  belonging  to  the  said  house  of 

I  cannot  see  the  necessity  of  insert*  the  said  A.,  then  and  there  unlaw- 

ing  them  here  also,  and  I  should  fully,  wilfully  and   maliciously  to 

think  it  reasonably  safe  to  omit  them,  bum  the  said  house  of  the  said  A.  [so 

See  post,  %  194  far,  it  is  plain,  no  offense  at  the  com- 

« 8  Ghit  CrinL  Law,  112^11810.  mon  law  is  set  out,  unless  the  mere 

Chitty's  forms  are  much  more  volu-  fact  of  contiguity  to  other  houses 

minous,  but  I  cannot  discover  that  will  supply  the  defect    Crim.  Law, 

this   condensation    omits  anything  I,  (i§  318,  514^  559,  577;  II,  §§  12,  21]; 

which  any  legal  person  would  deem  to  the  great  damage,  danger,  terror 

essential    For  other  forms,  see  Rex  and  affrightment  of  the  liege  snb- 

V.  Wead,  4  Went  PL  59,  60;  Bex  i^  jects  of  our  said  lord  the  king  near 

Broome,  4  Went  PL  2L    And  see  4  the  house  of  the  said  A.  then  and 

Went  PL  58.  One  of  Chitty 's  forms —  there  inhabiting  and  dwelling,  in 

8  Chit  Crim.  Law,  1129  —  is  the  fol-  contempt  of  our*  said  lord  the  king 

lowing :  —  and  his  laws,  to  the  evil  example,  eta. 

That  A.,  eta,  on,  eta,  at,  eta,  un-  and  against  the  peace,  eta 
lawfully  and   maliciously  devising       Assuming  the  body  of  this  indict- 

and  intending  to  set  fire  to  and  bum  ment  to  ciiarge  no  offense,  it  is  not 

a  certain  house  belonging  to  him  the  quite  plain  how  the  conclusion  can 

said  A.,  there  situate,  [with  force  and  make  up  the  deficiency.    Evidently 

arms,  usdesa]  unlawfully,  wickedly  it  is  not  good  for  an  attempt;  be- 

and  maliciously  did  set  fire  to  a  cer-  cause  this  requires  a  specific  intent 

tain  part  of  the  wooden  floor  of  and  to  bum  the  neighbor's  house,  and 

belonging  to  the  said  house,  which  here  the  alleged  intent  is  simply  to 

said  wooden  floor  was  then  and  there  bum  his  own.    CrinL  Law,  I,  ^  729, 

placed  on  the  ground  floor  of  the  781.    Still  it  is  possibly  good  as  for  a 

said  house,  which  said  house  was  public  nuisance,  but  in  the  absence 

then  and  there  contiguous  and  near  of  adjudications  directly  sustaining 

to  certain  dwelling-houses  of  and  be-  it  I  should  advise  further  allegations 

longing  to  divers  of  the  liege  subjects  showing  the  publicity  of  the  place. 
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OH.  Xm.]  ABBOS  AND  OTHSB  BURNINGS.  [§§  193,  194. 

§  193.  Special  statutory  felony. —  The  indictment  on  a  stat- 
ute making  it  felony  to  ^^  unlawfully  and  maliciously,  by  any 
overt  act,  attempt  to  set  fire  to  any  building,  etc.,  under  such 
circumstances  that  if  the  same  were  thereby  set  fire  to  the 
offender  would  be  guilty  of  felony,"  ^  may  allege, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  feloniously,  unlawfuUy  and  malioiously 
attempt,  by  then  and  there,  eta  [stating  the  overt  act],  to  feloniously,  un- 
lawfully and  maliciously  set  fire  to  a  oertain  building,  to  wit,  eta,  there 
Btoate  and  then  belonging  to  one  X  [vrith  intent  thereby  then  and  there 
to  injure  the  said  XJ];  against  the  peace,  eta< 

§  194.  Another  statutory  attempt. —  Under  a  statute,  sub- 
stantially in  the  terms  of  the  unwritten  law,  providing  a  pan- 
ishment  for  *'  every  person  who  shall  attempt  to  commit  an 
offense  prohibited  by  law,  and  in  such  attempt  shall  do  an  act 
towards  the  commission  of  such  offense,  but  shall  fail  in  the 
perpetration,  or  shall  be  intercepted  or  prevented  in  the  exe- 
cution of  the  same,"  *  the  allegations  may  be, — 

That  A^  eta,  on,  eta,  at^  eta,  did  attempt  feloniously,^  wilfuUy  and  ma- 
liciously to  set  fire  to  and  bum*  a  oertain  house  of  one  X,  there  situate, 
and  in  pursuance  thereof  did  then  and  there  place  and  set  fire  to  combua- 
tible  materials  on  certain  boards  under  said  house,  with  the  intent  feloni- 
ously and  maliciously  to  then  and  there  burn  thereby  the  said  house  [but 
did  then  and  there  fail  to  perpetrate  the  offense  thus  intended ?];  against 
the  peaoe^  eta* 

For  the  law  in  this  view,  see  Grim,  given  in  the  last  section,  this  sort  of 

Law,  II,  g  21.  adverb  stands  in  both  places,  being 

1 24  &  25  Vict,  a  97,  §  a  repeated.    Now,  in  both  places,  the 

'  This  averment^  which  is  in  the  offense  consists,  not  in  the  attempt 

form  before  me,  is  necessary  only  to  bum,  but  to  feloniously  and  ma- 

where  such  intent  to  injure  consti-  liciously  bum  —  to  conmiit  the  f el- 

tutes,  by  statute,  an  element  in  the  ony  of  malicious  burning.    Hence, 

substantive  burning  attempted.  whether  we  should  trust  to  a  coiurt's 

'  Arohbi  Grim.  PL  &  £v.  (19th  ed.)  overlooking  an  inaccuracy  of  ezprea- 

507.  sion,  or  not,  true  precision  requires 

*  HmSi  B.  S.,  oh.  1S8,  §  12;  Crim.  these  adverbs  to  stand  where  they 
Law,  I,  §  748;  Crim.  Pra,  II,  §  85.  wiU  qualify  •*  set  fire  to  and  bum." 

*  Omit  this  **  feloniously  "  if  the  at-  And  the  statute  proceeded  on  in  this 
tempt  is  only  misdemeanor.  section  has  no  qualifying  words  to 

*  In  one  of  the  forms  now  before  the  intent.  That  in  the  last  section 
me,  the  collocation  of  these  words  is  has;  therefore  the  form  there  has 
different;  namely,  **  did  feloniously,  these  words  at  both  places. 

wilf  uUy  and  maliciously  attempt  to       ^  This  aUegation,  or  something  like 
set  fire  to  and  bum.**    In  the  form    it^  appears  to  be  common  in  Massa- 

'Com.  «,  Elynn,  8  Cush.  529;  Com.    280;  Uhl  v.  Com.,  5  Orat  706;  Mo- 
V.  Hamey,  10  Met  422.    For  other    Dade  tx  P.,  29  Mich.  5a 
forms,  see  S.  «L  Johnson,  19  Iowa, 
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§§  195-198.]  8PB0IFI0  OFFENSES.  [bOOK   IIL 

§  195.  Solicitations. — On  a  statate  like  the  one  quoted  in 
the  last  section,  or  at  common  law,  the  indictment  for  a  solic- 
itation, which  is  a  form  of  attempt,^  may  aver, — 

That  A.,  etcx,  on,  eta,  at,  eta,  did  unlawfully  and  malioiously  [or,  falsely 
and  wickedly 3]  aolioit  and  incite'  one  R  to  feloniously,  unlawfully  and 
maliciously^  aet  fire  to  [or  bum,  or  set  fire  to  and  bum]  a  certain  house  of 
one  Z.,  situate^  eta*  [witii  intent  to  injure  said  X*  ];  against  the  peaoe^  eta^ 

IIL  PBAcnoAL  SnoGSsnoKS. 

§  196.  Joining  sabstantive  offense  and  attempt. — By  the 
roles  of  the  common  law,  the  misdemeanor  of  an  attempt  to 
commit  the  felony  of  arson  cannot  be  joined  in  an  indictment 
for  the  felony.  But  generally,  in  onr  states,  the  obstacle  is  in 
one  way  or  another  removed  by  legislation;*  and,  where  it 
does  not  interpose,  the  jodicioos  prosecuting  officer  will,  in  all 
cases  of  possible  doubt  as  to  the  completion  of  the  offense,  so 
shape  his  allegations  that  the  conviction  may  be  for  the  at- 
tempt should  no  more  be  proved.    So, — 

§197.  Ownership. — If  it  is  uncertain  who  will  be  shown 
at  the  trial  to  have  been  the  owner  of  the  structure  burned, 
counts  should  be  joined  laying  the  ownership  in  different  per- 
sons.*   But  — 

§  198.  Methods  of  offending. —  We  have  seen  that  the  forms 
do  not  specify  the  manner  of  a  substantive  burning,  yet  they 
do  that  of  an  attempt.  Still,  for  neither  is  it  ordinarily  neces- 
sary or  judicious  to  allege  different  means  in  different  counts; 

obusetts  under  the  statute  now  in  omit  these  word8»  see  note  to  the  last 

contemplation;  but,  in  reason,  such  aectioa 

failure  is  not  an  essential  part  of  the  *  Grim.  Pra,  II,  g  74 

prima  fcLoie    offense    of  attempt^  ^^ddy^'inthe  night  time,"  where 

therefore  it  is  probably  not  neces-  such  is  an  element  in  the  offense  so- 

sary.    See  ante,  §  18%  first  note  to  Ucited. 

the  form,  and  the  places  there  re-  *It  is  not  necessary,  in  point  of 

ferred  ta    In  New  York,  under  a  law,  that  the  house  should  be  lo- 

statute  in  like  terms,  this  allegation  cated  in  the  county  of  the  solicita- 

does  not  apx)ear  in  the  cases  of  at-  tion.    Grim.  Pra,  I,  g  57. 

tempted    arson    now    before    me,  *8ee  ante,  §  19S  and  note. 

wherein  the  indictments  were  sua-  ^  P.  «.  Bush,  supra;  P.  v,  Thomp> 

tained.  P.  v.  Bush,  4  mu  (N.  T.),  188;  son,  87  Mich.  118;  McDermott  «l  P., 

MoDermott  ci  P.,  5  Parker,  G  QlOa  6  Parker,  a  G  103.    And  see  8  Ghit 

And  see  Grim.  Pra,  II,  g  86;  po$t.  Grim.  Law,  1129;  potd,  %  25a 

g2ea  SGrim.  Law,  I,  §g  804-609;  a  u 

1  Ante,  §g  105, 108.  Sloanaker,  1  Houst  Grim.  62,  65. 

SP.  VL  Bush,  4  Hill  (N.  Y.),  133.   Or  ^  Gompare  with  ante,  §  16a 
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en.  XIII.]  ARSON   AND   OTHEB  BUBNINGS.  [§  199. 

but,  where  there  is  no  repugnance,  it  is  better  to  lay  in  one 
count  all  the  ways  within  the  probable  proofs^  and  then  the 
charge  will  be  sustained  by  showing  enough  to  constitute  an 
offense.* 

§  199.  The  defendant  —  will  avail  himself  of  the  mistakes 
of  the  prosecnting  officer  and  the  weakness  of  his  proofs.  And, 
as  in  most  cases  the  evidence  will  be  circnmstantial,  he  will 
have  the  nsual  facilities  for  creating  doubts'  which  this  species 
of  evidence  affords. 
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CHAPTER  XIV. 

ASSAULT  AND  BATTERY.* 

8  20a  IntroduotioD. 
SOl-Sia  The  indictment  in  general 
211-320.  Special  forms  and  aggravation& 
227-220.  Practical  suggestiona 

{200.  How  ehapter  diyided.— We  shall  consider,  I.  The 
indictment  in  general;  11.  Special  forms  and  aggravations; 
followed  by,  IIL  Practical  soggestions. 

L  Thb  IimicrrMENT  nr  Gbnbbai.. 

§  201 .  Simple  assault  and  battery  at  common  law.— Chitty's 
form  is, — 

That  A.f  eta,  on,  etc  [with  force  and  arms'],  at,  eta,  in  and  apon  one  Z. 
[in  the  peace  of  God  and  our  lord  the  king  then  and  there  being*],  did 
make  an  assanlt  [thus  for  an  assault  is  alleged,  what  follows  is  a  charge  of 
a  battery^],  and  him  the  said  X  then  and  there  did  beat,  bmise,  wound 
and  ill-treat  [so  that  his  life  was  greatly  despaired  of  ^],  [and  other  wrongs 
to  the  said  X  then  and  there  did^;  [to  the  great  damage  of  the  said  XJ], 
and  against  the  peace,  eta* 

1  For  direct  disoossions  of  these  of-  *  Ghitty  recommends  the  omission 

fenses,  with  the  pleading,  practice  of  these  words ''when  only  a  slight 

and  evidence,  see    Crim.  Law,  II,  assault  can  be  proved.**  SChitCrira. 

22-^2,  69a-72e;   Crim.    Pro.,   II,  Law,  821,  note.    They  are  never  neo- 

54-70a;  Stat  Crimes,  §§  50(MS15.  essary.   Crim.  Pra,  II,  §  55  and  note. 

Incidental,  Crim.  Law,  I,  §§  2S0,  418,  Practically,  if ,  in  an  extreme  case, 

note,  422,  470,  548»  558,  786,  746,  788;  the  pleader  wishes  to  state  anything 

792»  795,  848,  861,  862,867;  U,  §§  698-  of  the  sort^  it  wiU  be  better  to  give 

713;  Crim.  Pra,  I,  g§  82, 411, 418, 487,  the  pertinent  fact^  and  not  the  ''de- 

438,  note,  452,  469,  481,  note,  548^  617;  spair  *'  of  unnamed  third  persona 

II,  g§  6a,  25,  26,  77-86,  297,  808^  866,  ^In  reason,  these  indefinite  words 

512,  518,  554k  579,  646,  651-65i  658,  cannot  afford  foundation   for  any 

692,  859,  881-888,  955,  992,  998, 1000;  proofs.    And  it  is  believed  that  the 

Stat  Crimes,  §§  216,  820,  note,  496-  courts  wiU  so  treat  them.     Crim. 

499,  744  Pra,  II,  §  57.    Plainly,  then,  it  is  prac- 

3  Not  necessary.    Ante,  %  4SL  tically  best  to  omit  them. 

s  Unnecessary.     Ante^   §  47,  and  ^  Unnecessary.    Ante,  §  48;  Crim. 

places  there  referred  ta  Pra,  II,  §  57. 

«Crim.  Pra,  II,  §  5&  ^S  Chit  Crim.  Law,  821. 

102 


OH.  HV.]  ASSAULT  AND  BATTSBT.         [§§  202-204. 

§  202.  Greater  particularity  of  charge.— Where  the  facts 
are  specially  aggravated,  and  the  pleader  wishes  to  set  them 
oat  more  fnily,  as  ground  for  appealing  to  the  discretion  of 
the  court  to  inflict  a  heavier  punishment,  or  as  in  law  requir- 
ing it,^  he  will  introduce  them  in  language  expressing  the  truth 
of  the  individual  case;  for  example,  to  follow  a  common  form, — 

[After  proceeding  as  in  the  last  form  down  to  "  and  ill-treaty"  add:]  And 
the  said  A.  did  then  and  there  with  both  his  hands  violently  cast,  fling 
and  throw  the  said  X  to,  upon  and  against  a  certain  brick  floor  there;  and 
him  the  said  X,  in  and  upon  his  head,  neck,  breast,  back,  sides,  and  other 
parts  of  his  body,  with  both  the  feet  of  him  the  said  A.  then  and  there  vio- 
lently and  grievously  did  kick,  strike  and  beat^  giving  to  the  said  X  then 
and  there,  as  weU  by  such  flinging,  casting  and  throwing  of  him  the  said 
X  as  also  by  such  kicking,  striking  and  beating  of  the  said  X  as  afore- 
said, in  and  upon  the  head,  neck,  breast,  sides,  back  and  other  parts  of 
the  body  of  him  the  said  X,  divers  bruises,  hurts  and  wounds;  against  the 
peace,  eta' 

§  203.  As  to  which ^ — if  a  statute  makes  such  matter  essen- 
tial to  a  higher  punishment  to  be  inflicted,  it  must  be  alleged ; 
but^  where  the  purpose  is  only  to  move  the  discretion  of  the 
court,  it  may  as  well  be  presented  on  the  hearing  for  sentence.' 
With  us,  the  statutes  point  out  most  of  the  aggravations  worthy 
of  notice,  and  affix  to  each  its  particular  consequence;  so  that 
the  indictment  necessarily  alleges,  in  the  statutory  words,  this 
aggravating  matter,  and  there  is  little  practical  temptation, 
unless  perhaps  in  the  states  where  the  jury  assess  the  punish- 
ment, to  add  anything  more  in  aggravation. 

§  204.  Statutory  assaults  and  batteries — are  ordinarily  al- 
leged in  the  same  terms  as  those  at  the  common  law.^  The 
principal  exception  •  is  in  — 

iGrim.  Law,  II, g§  43,  48,  60;  Crim.  a  prize  and  reward."    Sevme  t^  a 

Pnx,  II,  ^§  68,  68a.  (Ohio),  80  N.  &  R  631.] 

'8  Chit  CriuL  Law,  821,  823.    [In  'Grim.  Pra,  I,  §  77  e^  seq.;  Crim. 

case  of  an  assault  by  engaging  in  a  Law,  I,  g§  934,  048-050. 

prize  fight,  the  indictment  alleged  ^  Stat  Crimes,  §§  500, 614^  616i    See 

that  defendant  *'  did  unlawfully  en-  ante,  g§  81,  82. 

gage  as  principal  in  an  unlawful  and  ^  Iowa, —  It  is  enacted  in  Iowa  that 

premeditated  fight  and  contention,  the  information  before  a  justice  of 

commonly  called  a  prize  fights"  with  the  peace  **  must  contain    ...    a 

a  certain  person,  and  that  they  "  did  statement  of  the  acts  constituting 

each  the  other  unlawfully  strike  and  the  offense  in  ordinary  and  concise 

bruise  and  attempt  to  strike  and  language,  and  the  time  and  commis- 

bruise  for  and  in  consideration  of  sion  of  the  offense,  as  near  as  nciay 

108 


§  205.]  SFEOIFIO  OFFENSES.  [BOOK   IH. 

§  205.  Indiana. —  In  this  state  there  are  no  common-law 
crimes,^  though  in  other  respects  the  common  law  pervades  its 
criminal  as  well  as  civil  jurisprudence.*  The  statutes  making 
assault  and  battery  punishable  have  a  particular  definition  for 
"assault,"  and  another  for  "assault  and  battery,"  into  which 
that  for  assault  does  not  enter  as  an  element.  "  An  assault  is 
an  unlawful  attempt,  coupled  with  a  present  ability,  to  commit 
a  violent  injury  on  the  person  of  another."  "  Every  person 
who  in  a  rude,  insolent,  or  angry  manner,  shall  unlawfully 
touch  another,  shall  be  deemed  guilty  of  an  assault  and  bat- 
tery." And  the  courts  hold  that  the  indictment,  whether  for 
assault  or  for  assault  and  battery,  must  cover  these  respective 
statutory  terms.'  Hence,  while  there  are  some  varieties  in  the 
forms  which  have  been  approved,  the  following  will  probably 
suffice,  yet  admit  of  little  or  no  abridgment:  — 

For  assault, — 

That  A.,  etc.,  on.  eta,  at,  eta,  did  unlawfully  attempt,  having  then  and 
there  the  present  ability,  to  commit  a  violent  injury  on  the  person  of  one 
X.  [by  then  and  there  in  a  threatening  manner  striking  at  and  near  said 
X  with  a  walking-stick  <];  against  the  peaoe,  eta 

be."  Thereupon  it  was  adjudged  not  must  be  charged.  This  was  so  with* 
sufficient  to  aver  that,  at  a  time  and  out  the  statuta"  S.  v.  Murray,  41 
place  named,  the  defendants  **  did  Iowa,  580,  581.  StiU  the  difference 
wilfully  and  maliciously  assault  one  between  this  form  and  the  ordinary 
Bridget  McCoy,  contrary  to  the  stat-  one  at  common  law  is  slight.  Its 
ute  in  such  cases  made  and  provided,  words  are,  "did  wilfully  and  mali- 
and  against  the  peace  and  dignity  of  ciously  assault  one  X. ; "  those  of  the 
said  state."  Miller,  G.  J.,  observed  oommon-law  form  are,  "Upon  one 
that  "  the  information  in  this  case  X  did  make  an  assault"  The  corn- 
fails  to  comply  with  this  provision  monrlaw  form  seems  to  be  justifiable 
of  the  statute,  in  that  the  *  acts  con-  only  on  the  grounds  of  long-contin- 
stituting  the  offense '  are  not  stated  ued  usage,  and  the  lack  of  lang^uage 
therein.  It  accuses  the  defendants  to  express  the  somewhat  compli- 
with  committing  an  assault,  for  that  cated  idea  more  minutely.  Grim, 
they  committed  an  assault  It  would  Pro.,  I,  §g  498,  494,  497.  I  do  not 
not  do  to  accuse  a  person  with  the  discover  that  such  form  is  deemed 
crime  of  larceny,  and  merely  allege  inadequate  in  Iowa.  See  for  exam- 
that  he  committed  larceny  at  a  time  pie,  S.  v.  Newton,  44  Iowa,  45. 
and  place  stated.  The  acts  which  in  ^  Grim.  Law,  I,  §  85. 
law  constitute  larceny  must  be  al-  '  Bishop,  First  Book,  g  58  and  note, 
leged.  So  in  respect  to  every  crim-  'Stat  Grimes,  §§ 512, 513;  andoom- 
inal  offense.  It  will  not  do  to  accuse  pare  with  §§  514,  515. 
a  party  with  the  commission  of  a  ^  I  do  not  think  the  Indiana  re- 
crime  by  its  technical  name  merely,  ports  contain  any  decisions  on  the 
The  acts  which  make  up  the  offense  insufficiency  of  the  allegation  for  a 
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CH.  XIV.]  ASSAULT   AND   BATTEKT.  [§  205. 

For  assault  and  battery, — 

That  A«,  eta,  on,  eta,  at^  eta  [in  and  upon  one  X.  did  unlawfully  make 
an  assault  ^J,  and  in  a  rude  manner  [or  insolent  manner,  or  angry  manner, 
or  rude,  insolent  and  angry  manner]  did  then  and  there  unlawfully  touch 
[with  his  clenched  fist,  or  with  a  stick  held  in  his  hand,  or  with  the  butt 
end  of  a  grm  ^  the  said  Z.;  against  the  peace,  eta< 

Or,  what  is  practically  better,  putting  the  indictment  into 
such  form  that  there  may  be  a  conviction  for  assault  if  the 
proof  of  the  alleged  battery  falls, — 

That  A,,  eta,  on,  eta,  at,  eta,  did  unlawfully  attempt,  having  then  and 
there  the  present  ability,  to  commit  a  violent  injury  on  the  person  of  one 
X,  and  therein  did  then  and  there,  in  a  rude,  insolent  and  angry  manners 
unlawfully  touch  [with,  eta,  as  before  *]  the  said  X ;  against  the  peace,  eta^ 

For  an  aggravated  assault,  or  an  aggravated  assault  and  bat- 
tery, it  is  good  and  customary  to  employ  the  appropriate  one 
of  the  foregoing  forms;  weaving  into  or  introducing  after  it, 
before  the  conclusion,  the  aggravating  matter.  The  pleader 
may  say,  for  example,  "  by,"  etc.,  following  in  substance  the 
statutory  terms.* 

simple  assault,  where  nothing  is  charge  more  specifia  And  see  the 
joined  to  It.  The  adjudications  have  note  before  the  last  If,  as,  for  ez- 
been  on  the  simple-assault  part  of  ample,  in  Agee  v.  S.,  64  Ind.  340,  the 
the  indictment  for  an  assault  and  indictment  proceeds,  "  by,"  eta,  set- 
battery  or  for  an  aggravated  assault  ting  out  some  statutory  aggravation. 
In  such  a  case,  the  acts  performed  that  of  course,  will  suffice.  In  like 
in  aggravation  may  stand  in  the  manner,  some  of  the  forms  say 
place  of  what  I  have  here  set  down  ''  touch,  beat  bruise,"  eta;  and  I  do 
in  bracketa  But  in  the  absence  of  not  see  any  weighty  objection  to 
such  acts  in  averment  it  seems  to  this  method  of  averment 
me.  in  principle,  that  such  matter  as  '  S.  i;.  Philley,  supra;  S.  v.  Wright* 
I  have  inserted  in  these  brackets.  62  Ind.  807. 
shaped  to  suit  the  pcuticular  facts,  *  See  the  note  to  the  last  form, 
ought  to  be  introduced;  the  indict-  *The  form  in  Dickinson  v.  S.,  70 
ment  without  it  being  too  indefinite.  Ind.  247,  250,  which  I  have  not 
See  Grim.  Pnx,  II,  §g  86-02.  copied  very  closely,  is  drawn  on  this 

I  These  words  are  in  the  form  in  idea.    And  see  McCulley  v.  S.,  62 

a  V.  Philley,  67  Ind.  804,  and  in  some  Ind.  42a 

others;  but  as  by  the  Indiana  de-  <^  Cases  containing  forms  under  the 
cisions  they  are  inadequate  to  charge  several  paragraphs  of  this  section 
an  assault  I  cannot  see  that  they  are  Nash  v,  S.,  7  Ind.  666;  S.  v.  Far- 
are  of  any  usa  ley,  14  Ind.  28;  Rice  v.  S.,  16  Ind.  298; 

'None  of  these  words,  or  their  McCarty  v.  S.,  16  Ind.  810;  Carder  v. 
equivalents,  are  in  the  form  in  S.  n  S.,  17  Ind.  807;  S.  v.  Murphy,  21  Ind. 
PhiUey,  suprcu  Query,  whether  441;  WaU  r.  a,  28  Ind.  150;  a  v.  Mil- 
something  sliould  not  be  added  to  ler,  27  Ind.  15;  AdeU  v.  S.,  84  Ind. 
the   word   "touch"   to    make   the  618,  644;  Hamilton  v.  a,  86  Ind.  280; 
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§  206.]  6PB0IFI0  OFFENSES.  [bOOE    UI* 

J  206.  General  formnla. —  Leaving  out  of  view  the  peonl- 
iarities  of  the  Indiana  practice,  we  may  set  down  the  following 
as  a  general  formula  for  the  Indictment:  —  • 

That  A.,  etc.  [ante,  §§  74-77],  on,  eta,  at,  eta  [ante,  g  80],  did  [wilfully 
and  feloniously^],  with  an  axe  [or,  eta,  specifying  any  other  weapon  which 
by  statute  aggravates  the  punishment  f|,  make  an  assault'  on  one  X  [ante, 
g  79;  if  X  was  an  officer  in  the  execution  of  his  office,  or  other  special  per^ 
son,  and  this  t&ct  enhances  as  of  law  the  punishment,  aver  it  here],  and 
him  the  said  X  [so  executing  his  said  office]  did  then  and  there  beat, 
wound  and  ill-treat  ^  [adding  here  any  other  act  rendered  by  the  statute 
essential  to  the  punishment  sought  to  be  inflicted];  with  the  intent^  eta 
[setting  out,  in  the  statutory  terms,  any  such  special  intent];  against  the 
peace,  eta  [ante,  gg  66^9].> 

Sloan  V,  S.,  42  Ind  570;  Williams  t\  substituta    They,  or  "beat,  bruise, 

S.,  47  Ind  568;  Greer  o.  &,  50  Ind.  wound  and  ill-treat,"  have  in  most 

267;  Ryan  v.  &,  52  Ind.  167;  S.  v.  circumstances,    from    early   times, 

Wright,  52  Ind.  307;  S.  v.  Throck-  been  commonly  employed.     I  pre- 

morton,  53  Ind.  354;  Harris  v.  S.,  54  sume   "beat"    alone    will    suffice, 

Ind.  2,  3;  S.  t\  Prather,  54  Ind.  63;  though  I  have  before  me  no  author- 

Jarrell  u  a,  68  Ind.  293;  a  v.  Hubbs,  ities  to  the  point    *"  Ill-treat "  is,  in 

58  Ind.  415;  a  v,  Neff,  58  Ind.  516;  reason,  too  indefinite  to  be  of  any 

Jones  u  a,  60  Ind.  241;  a  u  Morgan,  effect,  nor  is  there  apparently  any 

62  Ind.  35;  McCuUey  u  a,  62  Ind.  propriety  in  continuing  its  usa 

428;  Greenwood  v.  a,  64  Ind.  250;  *  For  forms  for  the  various  sorts  of 

Agee  V.  a,  64  Ind.  340;  Hughes  v.  a,  assault  and  battery,  simple  and  ag- 

65  Ind.  89;  S,  v,  Hattabough,  66  Ind.  gravated,  see  2  Chit  Grim.  Law,  60, 

223;  a  V,  Philley,  67  Ind.  304;  Pierce  99, 126-133,  187, 138,  144, 146, 165, 167, 

u  a.  67  Ind.  354;  Howard  v.  a,  67  201, 202, 208, 504, 538, 553, 555;  3  id.  788, 

Ind.  401;  Shinn  u  a,  68  Ind.  423;  789,791,792,794^795,798,807,809,816^ 

Dickinson  v.  a,  70  Ind.  247,  250;  Slus-  817,  821-841, 862, 1096;  4  Went  PL  60, 

ser  V.  a,  71  Ind.  280;  Bryant  «.  a,  63,  70,  71,  78,  810.  811,  314,  387,  392, 

72  Ind.  400;  a  v.  Maddox,  74  Ind.  894;  6  id.  392, 394, 435;  Bextx.  Devon- 

105;  a  r.  Smith,  74  Ind.  557;  Pierce  shire,  Trem.  P.  Q  188;  Rex  u   Cole- 

V.  a,  75  Ind.  199;  Hays  tx  a,  77  Ind.  peppar,  Trem.  P.  G  190;  Rext;.  Pick, 

450.  Trem.  P.  C.  240;  Rex  v.  Holies,  Trem. 

1  *'  Feloniously  "  should  be  limited  P.  G.  294;  Rex  u  Giles,  7  Howell,  St 
to  those  attempts  which  the  statute  Tr.  1129;  Rex  v.  Bethel,  8  Howell,  St 
makes  felonies.  GriuL  Pra,  I,  §§  533-  Tr.  747;  Rex  v,  Anglesea,  18  Howell, 
537.  "Wilfully"  is  required  only  St  Tr.  197;  Rex  i;.Osmer,5East,304; 
when  the  word  is  in  the  statuta  Id.,  Rex  v.  Brady,  1  R  &  P.  187;  Reg.  u 
n,  §  6a  Mitchell,  2  Q.  R  636;  Reg.  v.  Pelham, 

2  Crim.  Pra,  II,  §§  63a,  64  8  Q.  R  959,  2  Cox,  G  G  17;  Reg.  v, 
» Id.,  g§  57, 5a  The  word  "assault "    Grespin,  11  Q.  R  913;  Reg.  ci  Elring- 

isnot  so  technical  as  not  to  admit  of  ton,  1  R  &  a  688;  Reg.  v.  Taylor, 

a  substitute.    Reg.  v.  Taylor,  LawR.  Law  R.  1  G.  G  194,  11  Gox,  G  G 

1  0.  G  194;  Reg.  v.  Ganwell,  11  Gox,  261;  Sinclair's  Gase,    2  Lewin,  49; 

G  G  263.  Elmsly's  Gase,  2  Lewin,  126;  Hen- 

^  No  one  of  these  verbs  is  essential  shalPs  Gase,  2  Lewin,  135;  Rex  v. 

to  the  oxtent  of  not  admitting  of  a  Williams^  1  Leach  (4th  ed.),  539;  Rex 
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OH.  XIV.]                              ASSAULT  AND   BATTEBT.  [§  207. 

§  207.  Less  technical. —  The  books  contain  forms  less  tech- 
nical than  the  foregoing,  yet  doubtless  good.  They  are  seldom 
nsed  in  modem  practice.    Thas, — 

A  Mathews,  8  Leaoh  (4th  ecL),  584;  a  a  808»  6  Ck>x,  Q  a  Ajx  18»  24-46^ 

BexnPhipoe,2Leach(4the€L),673;  lOQ,  109,   117;  Reg.  v,  McEvoy,  20 

Bext;.Monteth,2Leaoh(4thed.),702,  17.  a  Q.  &  844;  Beg.  v.  Shaw,  28 

Bex  fk  Brady,  2  Leach  (4th  ed.),  808;  U.  G.  Q.  B.  616;  Beg.  v.  Richardson, 

Bex  V.  Towle,  Buas.  &  By.  814;  Rex  46  U.  0.  Q.  B.  ^5. 

CL  Ford,  Buss.  &  By.  829;  Bex  u  Yoke,  Alabama,—  Ben  u  S.,  22  Ala.  9;  & 

Bosa  &  By.  581;  Bex  ix  Bosinski,  1  v,  Clarissa,  11  Ala.  57;  Shaw  v.  S.» 

Moody,  19,  ILewin,  11;  Bex  V.  With-  18  Ala  547;   Beeyes  v.  a,  20  Ala 

ers,  1  Moody,  294;  Rex  v.  Briggs,  1  83,  85;  Thompson  v.  a,  25  Ala.  41; 

Moody,  818,  ILewin,  61;  Rex  V.  Hood,  Clark   v.  a,    46  Ala.   817;    Higgin- 

1  Moody,  281;  Reg.  v.  Cruse,  2  Moody,  botham  v.  a,  60  Ala  183;  Wood  v.  a, 

63,  8  Car.  &P.  541;  Reg.  v.  Crawford,  50  Ala.  144;  Meredith  u  a,  60  Ala. 

1  Den.  a  a  100, 2  C;ar.  &  K  129;  Re&  441. 

ff.  Cooper,  1  Den.  C.  C,  459,  8  Cox,  C.  uir^TMoa— Robinson  vl  a,  5  Pike, 

G  559, 2  Car.  &  K  876 ;  Reg.  v.  Hogan,  659 ;  SuUi vant  v.  a,  8  Eng.  400 ;  McCoy 

2  Den.  a  C.  277, 6  Cox.  C.  C.  255;  Reg.  u  a,  8  Eng.  451;  Cole  v.  a,  5  Eng.  818; 
V,  Phillpot,  Deara  179;  a  a  nom,  Charles  tx.  a,  6  Eng.  889;  av.  Lonon, 
Rd&  V.  Philpott,  6  Cox,  Q  C.  140;  Reg.  19  Ark.  577;  Milan  v.  a,  24  Ark.  846, 
ti  Furguson,  Deara  427,  6  Cox,  a  a  848;  a  u  Seely,  80  Ark.  162;  Laoe- 
454;  Reg.  u  Yeadon,  Leigh  &  C.  81,  field  v.  a,  84  Ark.  275;  Butler  v,  a, 
9  Cox,  a  a  91 ;  Reg.  n  Porter,  Leigh  84  Ark.  480. 

&  a  89i  9  Cox,  aC.  449;  Reg.  v,  OaZtyomia.— P.  vi  War,  20  CaL  117. 

Johnson,  Leigh  &  a  632,  10  Cox,  a  P.  v.  English.  80  CaL  214;  P.  v.  G'Neil, 

G  114;  Reg.  v.  Shannon,  Jebb,  209;  48CaL257;  P.i;.Swenson,49(}aL888; 

Reg.  V.  Oulaghan,  Jebb.  270;  Reg.  v.  P.  v.  Alib^  49  Cal  452;  P.  v.  Vierra, 

Dilworth,  2  Moody  &  R.  681;  Rex  v.  52  CaL  451;  P.  v,  Girr,  58  CaL  629:  P. 

Smith,  2  Cat.  &  P.  449;  Rex  v.  Shad-  v,  Garcia,  68  CaL  102;  [P.  u  Sauver- 

holt,  6  Oar.  &  P.  504;  Rex  v,  Butler,  chord,  81  CaL  65a] 

6  Gar.  &  P.  868;  Reg.  v.  Button,  8  Car.  Connecticut—  S.   n    Danforth,  a 

&  P.  660;  Reg.  v,  Martin,  9  C^r.  &  P.  Conn.  112;  Southworth  n  a,  5  Conn. 

215;  Reg.  V.  St.  George,  9  Car.  &  P.  325;  a  v.  Nichols,  8  Conn.  496;  a  u 

488;  Reg.  v.  Lewis.  9  Gar.  &  P.  528;  Wells,  81  Conn.  2ia 

Reg.  V.  Pearce,  9  Car.  &  P.  667;  Beg.  J^tortdo.— Warrook u  a,  9  Fla  404; 

V,  Douglas,  Car.  &  M.  198;  Beg.  v.  Sherman  ix  a,  17  Fla.  888;  [Pittman 

March,  1  Car.  &  K  496;  Beg.    n  v.  a,  25  Fla  64a] 

James,  1  Car.  &  K.  680;  Reg.  v.  Han-  Oeorffia,—  S.  v,  Howell,  1  Ga  Dea 

son,  2  Car.  &  K  912»  4  Cox,  (X  C.  138;  158;  Monday  v.  a,  82  Ga.  672;  Jones 

Reg.  V.  McGavaron,  8  C^r.  &  K  820,  v,  a,  87  Ga  51;  Prior  u  a,  41  Ga  165; 

6  Cox,  a  a  64;  Shea  v.  Reg.,  8  Cox,  Hansfordu  a,  54  Ga.  55;  Bard  v.  S., 

a  a  141;  Reg;  v.  Donovan,  4  Cox,  65  Ga  319;  Plain  vi  a,  60  Ga.  284 

a  a  399;  Reg.  v.  Bird,  5  Cox,  C  0.  Illinois.— Cuitia  v.  P.,  Breese,  197; 

11, 12;  Reg.  v.  May,  5  Cox,  a  Q  176;  Curtis  n  P.,  1  Scam.  285;  Nixon  v. 

Reg.  IX  a,  5  Cox,  C.  a  279;  Reg.  u  P.,    2  Scam.  267;    ConoUy  v.  P.,  8 

HeppmgBtall,  8  Cox,  Q  Q  111;  Reg:  Scam. 474;  Beckwith  v.  P.,  26  IlL  500; 

n  Can  well,  11  Ck>x,  a  C.  268;  Reg.  v.  Hanrahan   v.    P.,    91    IlL   142,  144; 

Macpherson,  Law  R.  8  P.  C.  268, 11  [Dunne  v.  P.,  158  IlL  586.] 

Cox,  a  CL  604;  Reg.  u  Smith,  14  Cox,  Indiana.—  Cases  cited  ante,  §  205; 
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§  208.]                                       8PE0IFI0  OFFENSES.                                 [bOOK    in. 

§  208.  With  dog. — If  one,  being  near  another  with  a  dog, 
incites  it  to  bite  him,  this  is  ondoubtedly  an  assault;  and,  if  it 
does  bite  him,  a  battery  also;  and  there  is  no  reason  why  the 

[Mjers  V.  S.,  121  Ind.  15;  Srarshall  n  208;  Com.  n  Tobin,  108  Masa  426; 

a,  128  In<L  128;  Freel  v,  8.,  125  Ind.  C:k>m.  v.  BeeoBe,  108  Ma8&  487;  Com. 

168.]  VL  McGrath,  115  Maas.  160;  Com.  u 

Jou^—Dollarhiden  17.  &,  Morris,  Thompson,  116  Mass.  346;  Com.  v. 

283;  a  V.  McClintook,  1  Greene (lowaX  Duoey,  126  Maaa  269;  Com.  u  Blaney, 

392:  a  tx  McClintock,  8  Iowa,  203;  a  133  Masa  57L 

n  Murray,  41  Iowa,  680;  a  v.  New-  MichigatL—  Shannon  v.  P.,  5  Mich, 

ton,  44  Iowa»  45;   a  u  Graham,  51  71;  P.  a  MoDonald,  9  Mich.  150:  Rice 

Iowa,  72.    And  see  ante,  §  204,  note,  u  P.,  15  Mich.  9,  15;  Hanna  v.  P.,  19 

Kansas,—  Millar  v.  a,  2  Kan.  174;  Mich.  316;  P.  v.  Lynch,  29  Mich.  274; 

a  V.  Finley,  6  Kan.  366;  a  v.  White,  [P.  v.  Ochotski,  115  Mich.  601.] 

14  Elan.  538;  a  u  Bybee,  17  Elan.  462;  Minnesota.— 8.  v.  Dineen,  10  Minn, 

a  V.  Miller,  25  E:an.  699;  [a  v.  Child,  407;  a  v,  Garvey,  11  Minn.  154, 161. 

'42  Kan.  611.]  Mississippi. —  Ainsworth  tx  a,    5 

Kentucky.—  Com.  vl  Hawkins,  11  How.  (Mis&)  242;  Jones  t*.  a,  11  Sm. 

Bush,  603.  &  M.  315;  Morgan  v.  a.  13  Sm.  &  M. 

Louisiana.—  a  v.  Green,  7  La.  An.  242;  Brantley  v.  S.,  13  Sm.  &  M.  468; 

518;  a  VL  Munro,  12  La.  An.  625;  a  Sarah  v.  a,  28  Misa  267;  WiUiams  v. 

V.  Thomas,  29  La.  An.  601 ;  a  v.  Brad-  a.  42  Mis&  32a 

ford,  33  La.  An.  921;  a  u  Riohards,  Missouri.— 8.  v.  Bray,  1  Ma  180:  a 

83  La.  An.  1294.  v.  Comfort,  5  Mo.  357;  Ruby  v.  a.  7 

Maine.— 8,  v.  Roberts,  26  Ma  263;  Ma  206;  Jennings  u  a,  9  Ma  862; 

a  V.  Palmer,  35  Me.  9;  a  v.  Blake,  McGomas  v.  a,  11  Ma  116;  Carrico  v. 

39  Ma  822;  a  v.  Dearborn,  54  Ma  442;  a,  11  Ma  579;  a  v.  Jordan,  19  Ma 

a  V.  Goddard,  69  Ma  181.  212;  a  v.  Anderson,  19  Ma  241;  a  tt. 

Maryland.— D&Yia  v.  8.,  8  Har.  &  Magrath,  19  Ma  678;  8.  v.  Freeman, 

J.  154;  a  V.  Dent,  8  Gill  &  J.  8;  a  u  21  Ma  481;  a  tx  Bohannon,  21  Ma 

Bell,  27  Md.  675;  Holiohan  v.  a,  32  490;  8.  v.  Chandler,  24  Ma  371;  a  v. 

Md.  399.  Greenhalgh,  24  Ma  873;  a  v.  Dalton, 

Massachusetts.^  Com.  u  Lanigan,  27  Ma  13;  a  v.  Davis,  29  Ma  89t  895; 

2  Law  R.  (old)  49;  Com.  v.  Hunt,  4  a  n  Thompson,  30  Ma  470;  a  u  Mc- 

Pick.  252;  Com.  u  Kennard,  8  Pick.  Donald,  67  Ma  13, 15;  a  v.  Chumley, 

133;  Com.  v,  Gallagher,  6  Met  565;  67  Ma  41;  a  r.  Little,  67  Ma  624;  a 

Com.  t;.  Hastings,  9  Met  259;  Com.  v.  v.  Hays,  67  Ma  692;  8.  v.  Harper,  69 

Peters,  12  Met  887;  Com.  v.  Kirby,  2  Ma  425;  a  o.  Van  Zant,  71  Ma  541; 

Cush.  577,  579;  Com.  v.  McLaughlin,  a  v.  Painter,  67  Ma  84;  [a  u  Boyer, 

12  Cush.  612;  Com.  v,  Randall,  4  Gray,  70  Ma  Api  156.] 

36;  Com.  v.  Ford,  5  Gray,  475;  Com.  Nebraska.—  Fisk  v.  a,  9  Neb.  62, 6a 

V.  Creed,  8  Gray,  387;  Com.  v.  Lang,  Nevada.— 8.  v.  La  wry,  4  Nev.  161; 

10  Gray,  11;  Com.  tx  Sanborn,  14  Gray,  a  v.  OTiaherty,  7  Nev.  153;  a  v. 

893;  Com.  v.  Bradley,  16  Gray,  241;  Boderigas,   7   Nev.  328,   330;    a    v. 

Com.  V.  Nickerson,  5  Allen,  518;  Com.  Robey,  8  Nev.  81Sl 

V.  Gala  van,  9  Allen,  271 ;  Com.  V.  Stod-  New  Hampshire.— 8.  v.  Rollins,  8 

dard,  9  Allen,  280;  Com.  v.  Eagan,  103  N.  H.  550;  a  r.  Calligan,  17  N.  H.  253; 

Masa  71;  Com.  v.  O'Brien,  107  Mass.  a  v.  Hilton,  32  N.  H.  285;  a  v.  Bean, 
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offense  should  not  be  charged  in  the  ordinary  way  according  to 
the  legal  effect  of  the  act.    But  it  may  equally  well  be  alleged 

86  N.  R  123;  a  v,  Webeter,  89  N.  EL  son,  41  Tex.  623;  a  v.  Hartman,  41 

96^  a  u  Hardy,  47  N.  H.  588;  a  n  Tex.  662;  Gorman  n  a,  42  Tex.  221; 

Roberts,  52  N.  H.  492.  May  field  ix  a,  44  Tex.  59;  Green  v.  a, 

New  Jersey.^  &,v,  Mairs,  Coxe,  453.  1  Tex.  Ap,  82;  Browning  v.  a,  1  Tex. 

New    York. — P.   v.  McE^innon,   1  Ap.  96;  Johnson  v.  8.,  1  Tex.  Apu  180; 

Wheeler,  Crim.  Cas.  170;  P.  v.  Moore,  Browning  v,  a,  2  Tex.  Apu  47,  49; 

8  WheeleTt  Grim.  Caa  82;  P.  v.  Hoi-  Goney  u  a,  2  Tex.  Ap.  62;  Wilks  v. 

oomb^  8  Parker,  G.  G.  656;  P.  u  Davis,  a,  8  Tex.  Ap.  34;  Montgomery  u  a, 

4  Parker,  a  G.  61;  0*Leary  u  P.,  4  4  Tex.  Ap  140;  Greenlee  v.  a,  4  Tex. 

Parker,  a  C  187;  Nelson  v.  P.,  6  Par-  Ap.  845,  846;  Davis  v.  a,  4  Tex.  Ap. 

ker,  a  a  89;  La  Beau  u  P.,  6  Parker,  456,  458;  Gurry  u  a,  4  Tex.  Ap  574, 

aa871;Lenahani;L  P.,  5Thomp&  576;   Battle  v.  a,  4  Tex.  Api  595: 

a  265;  P.  u  White,  65  Barb.  606;  P.  Payne  ix  a,  5  Tex.  Ap  35;  Tucker  v. 

n  Pettit»  8  Johns.  511;  Dawson  v.  P.,  a,  6  Tex.  Ap  251;  Strickland  v,  a, 

25  N.  Y.  899;  P.  u  Gasey,  72  N.  Y.  898,  7  Tex.  Ap  84,  86;  Hunt  u  a,9Tex. 

394;  Pontius  v.  P.,  82  N.  Y.  839;  [P.  n  Ap  404;  Smith  t\  a,  9  Tex.  Ap  475; 

Rockhill,  74  Hun,  241.]  Meier  v,  a,  10  Tex.  Ap  89;  Scott  v. 

North  Carolina— a  v.  Sam,  2  Dev.  a,  12  Tex.  Ap  81;  Sanford  v.  a,  12 

567;  a  V.  Tom,  8  Jones  (N.  Q),  414;  Tex.  Ap  196;  [Kennard  u  a,  85  Tex. 

a  n Sprinkle, 65 N. a 463; a  u Scott,  Grim.  B.  276;  Bristowu  a,  86  Tex. 

72  N.  a  461;  a  v.  Dancy,  88  N.  a  60a  Grim.  B.  87a] 

OA^— White  «L  a,  18  Ohio  St  669;  [Utdh.^'P.  v,  Ghalmers,  6  Utah, 

CMeara  u  a,  17  Ohio  St  616L  201,  274.] 

Oregon.— a  IX  Doty,  5  Greg.  49L  Vermont— a  u  Hobbs,  2  Ty^er, 

Penn^Ivania.— Stout  v.  Gom.,  11  880;  a  n  Hooker,  17  Vt  658;  [a  v. 

a  &  R 177;  Hunter  v.  Gom.,  29  Smith  Ferry,  61  Vt  624] 

(Pb.X  608;  Mean  u  Gom.,  2  Grant  Virginia.^  Com,  v.  Booth,  2  Va. 

(Pa.X  88&  Gaa  894;  Gom.  v.  Nutter,  8  Grat  699; 

South  CaroHncu^S.  a  Hailey,  8  Ghristian  v,  Gom.,  28  Grat  954;  Ho- 

Strobi  78;  a  u  McEettriok,  14  a  a  back  v.  Gom.,  28  Grat  922;  Murphy  v. 

346, 848.  Gom.,  23  Grat  960;  Randall  v.  Gom., 

TenneMea— Haslip  «l  a,  4  Hayw.  24  Grat  644;  Baocigalupou  Gom.,  88 

278;  Evans  «  a,  1  Humph.  894;  a  v.  Grat  807. 

Freels,  8  Humph.  228;  Williams  v,  a,  [Washington.— Q.    v.     Aokles,    8 

8   Humph.    585;    a  v.  McGam,  11  Wash.  462;  a  v.  Began,  8  Wash.  50a] 

Humph.  494;  Harrison  n  a,  2  Goldw.  West  Ftrgrtnio.— Grookham  u  a, 

282;  NeviUs  tt  a,  7  Goldw.  78;  Dillard  5  W.  Va.  510,  511;  a  v.  Stewart  7  W. 

u  a,  8  Heisk.  260;  Brown  v.  a,  6  Bax-  Va.  781;  a  v.  Newsom,  18  W.  Va.  859. 

ter,  422;  Logan  ix  a,  2  Lea,  222;  a  u  Wisconsin.—  Rountree  u  U.  a,  1 

Saylor,  6  Lea,  686.  Pin.  69;  Moore  v.  S.,  8  Pin.  878;  Haney 

Texas,— &.  v,  Rutherford,  18  Tex.  u  a,  5  Wi&  529;  Eilkelly  v.  a,  48 

24;  a  n  Davis,  26  Tex.  201;  a  u  Na-  Wia  604;  Sullivan  v.  a,  44  Wi&  595. 

tions,  81  Tex.  561;  a  n  Killough,  82  United  States,— TJ.  a  «.  Howard, 

Tex.  74;  a  v.  Bradley,  84  Tex.  95;  8  Sumner,  12;  U.  a  u  Harriman,  1 

BlaokbuTD  u  a,  89  Tex.  158;  Bittick  Hughes,  525;  U.  &.  v,  Lyles,  4  Granch, 

ti  a,  40  Tex.  117;  B,  v.  Walker,  40  a  CL  469;  U.  a  «  Lloyd,  4  Granch, 

Tex.  485:  a  u  Goffey,  41  Tex.  46;  a  G  472. 
Grow  V.  a,  41  Tex.  468;  a  v.  Thomp- 
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according  to  its  outward  form ;  ^  and,  for  the  latter,  Ohitty  fur- 
nishes the  following  precedent:  — 

That  A.,  eta,  on,  eta,  at,  eta,  did  unlawfully  incite,  provoke  and  en- 
courage a  certain  dog  of  and  belonging  to  him  the  said  A.  to  bite  one  X, 
by  means  whereof  the  said  dog  did  then  and  there  grieToualy  bite  the  said 
X  in  and  upon  the  right  leg  of  him  the  said  X.,  thereby  then  and  there 
grievously  hurting  and  wounding  the  said  leg  of  him  the  said  Z.;  against 
the  peace,  eta* 

§  209.  Driving  against  carriage. — On  the  same  principle 
proceeds  the  following  precedent,  while  yet  the  common  form 
would  doubtless  be  equally  good:  — 

That  A.,  eta,  on,  eta,  at,  eta,  in  the  public  highway  there,  unlawfuUy, 
wilfully  and  violently  did  drive  and  force  a  certain  horse  and  cart,  under 
his  care  and  guidance,  at  and  against  a  certain  chaise  drawn  by  two  horses^ 
under  the  care  of  one  Z.,  by  means  whereof  the  said  Z.  was  then  and  there 
thrown  from  and  oflF  the  said  chaise,  to  and  against  the  ground,  and  was 
thereby  put  in  great  peril  and  danger  of  his  life;  against  the  peace,  eta* 

§  210.  Statutory  forms. —  There  are,  in  some  of  our  states, 
forms  specially  authorized  by  statutes ;  the  result  whereof  is, 
that,  when  they  are  constitutionally  good,  not  all  being  so,^  the 
pleader  has  his  election  to  employ  them  instead  of  those  of  the 
common  law.*  But  the  latter  are  as  simple  as  one  could  de- 
sire; and,  in  the  absence  of  adjudication,  the  judicious  prose- 
cuting oflBcer  will  avoid  the  risk  of  following  any  statutory 
form  simpler  than  the  common  law  requires. 

• 

n.  Special  Formb  and  Aggravations. 

§211,  Elsewhere. —  Under  the  titles  Homicide,  Mayhem 
and  Statutory  Maims,  Bape,  Bobbery,  and  Sodomy,  will  be 
given  the  forms  for  assaults  and  assaults  and  batteries  with  in- 
tent to  kill,  to  maim,  to  ravish,  to  rob,  and  to  commit  the  crime 
against  nature.  Also  under  the  title  Obstructing  Justice  and 
Government  the  forms  will  appear  for  assaults  on  officers  and 
their  assistants  in  the  execution  of  their  offices.  And,  in  gen- 
eral, where  an  offense  consists  in  part  of  an  assault  or  a  bat- 

1  The  doctrine  is  explained  Crim.  <  Allen  v.  S.,  18  Tex.  Ap.  28.    See 

Pra,  I,  §§  332-335.  Crim.  Pwx,  I,  §§  86-88,  98a-112. 

3  3  Chit  Crim.  Law,  823.    For  an-  ^For  the  form  for  afisault,  made 

other  form  for  setting  a  dog  on  a  good  by  statute  in  Alabama,  and  siia- 

msin,  see  Rex  v.  Pick,  TreuL  P.  C.  240.  tained  jadiciaUj,  see  Thompson  o.  &, 

S8  Chit  Crim.  Law,  826.    And  see  25  Ala.  41. 
823. 
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tery,  the  form  for  the  whole  will  be  set  out  under  the  title  of 
the  offense.  So,  likewise,  under  Neglects,  will  appear  allega- 
tions in  the  nature  of  those  for  assault  and  battery. 

§  212.  With  weapon. —  For  assault  or  assault  and  battery 
with  a  "  deadly  weapon,"  a  "  dangerous  weapon,"  a  "  gun,"  an 
"offensive  weapon,"  or  other  instrument  of  violence  specified 
by  statute,  the  pleader  should  adhere  to  the  statutory  terms. 
His  allegations  may  be,  for  example,  if  so  they  duly  cover 
those  terms, — 

That  A.,  etOL,  on,  eta,  at,  eto.»  did,  with  a  loaded  gun  [or  with  a  deadly 
iron  bar  whioh  he  held  in  his  hand,  or,  with  a  certain  dangerous  weapon, 
to  wit,  a  pistol  called  a  revoWer  loaded  with  powder  and  ball  ^],  feloni- 
ously' make  an  assault  on  one  Z.;  and  [if  the  statute  requires  a  battery  to 
complete  the  offense]  him  the  said  X  did  then  and  there,  with  said  deadly 
[or,  dangerous,  eta]  weapon,  feloniously  >  beat,  bruise,  wound  and  ill-treat 
[adding,  if  the  statute  further  requires,  the  intent^  and  any  other  element 
essential  to  the  punishment  sought];  against  the  peaoe,  eta^ 

§  213.  With  poison. —  The  indictment  should  follow  the  stat- 
utory terms.  If,  for  example,  they  make  it  felony  for  one  to 
'^unlawfully  and  maliciously  administer  to  or  cause  to  be  ad- 

1  Where  the  instrument  is  desig-  sibla    Biany  of  them  are  needlessly 

nated  in  the  statute  by  the  term  ''dan-  prolix,  but  this  does  not  render  them 

gerous  weapon,"  "deadly  weapon,"  bad,  or  he  can  abridge  them  to  his 

or  other  like  general  expression,  it  is  taste. 

the  more  exact  method  to  employ  in       With  deadly  weapon. — S.  v.  Free- 

allegation  the  statutory  words,  add-  man,  21  Ma  ^1 ;  P.  v.  War,  20  Cal. 

ing  also  the  common  name  of  the  117;    S.   v.    McCIintock,   1   Greene 

particular  weapon.    But  the  latter  (Iowa),  892;  S.  v.  Chandler,  24  Ma 

alone  wiU  suffice  where  the  court  371;  S.  v.  Finley,  6  Kan.  366;  S.  v. 

can  see,  as  of  law,  that  it  is ''danger-  Bybee,  17  Kan.  462;  S.  v.  Miller,  25 

oas,'*  "  deadly,"  or  the  lika    And  see  Kan.  699;  Ck>m.  v.  Hawkins,  11  Bush, 

CriuL  Pro,  II.  §  64.  603;  Dollarhide  v,  tJ.  &,  Morris,  233; 

s  "  Feloniously  "  to  be  inserted  only  P.  v.  Vierra,  52  CaL  451 ;  a  v.  Thom]> 

in  felony.  son,  41  Tex.  523;  a  u  Killough,  32 

'See  the  last  note.  Tex.  74;  a  v.  Walker,  40  Tex.  485; 

<  The  variations  demanded  to  meet  a  v.  Nations,  81  Tex.  561 ;  a  v.  Davis, 

the  differing  statutory  expressions  26  Tex.  201;  a  v.  Sprinkle,  65  K.  G. 

wiU  be  oonsideiable,  but  the  pleader  463;  P.  v,  Davis,  4  Parker,  C.  C.  61; 

can  make  them  as  well  without  fur-  a  v.  Hays,  67  Ma  692;  a  v.  Harper, 

ther  forms  to  guide  him  as  with  69  Ma  425;  a  v.  La  wry.  4  Nev.  161; 

them.    Let  him  lay  his  statute  before  a  v.  Davis,  29  Ma  891,  395. 
him,  and,  having  in  mind  the  facts       With  dangerous  iveapon.—  a  v, 

of  the  individual  case,  proceed  as  di-  Gk>ddard,  69  M&  181 ;  a  v.  Palmer, 

rected  ante,  g§  31-3a    If  still  he  is  35  Me.  9;  Com.  v.  Peters,  12  Met.  387; 

in  doubt,  let  him  consult  such  of  the  Com.  v.  Creed,  8  Gray,  387;  Com.  u 

forms  below  referred  to  as  are  acces-  McLaughlin,  12  Cush.  612;  Com.  v, 

111 


§  213.]  SPSOIFIO  OFFENSES.  [bOOK  IIL 

ministered  to  or  taken  by  any  other  person  any  poison,  .  .  . 
so  as  thereby  to  endanger  the  life  of  snch  person,"  ^  the  allega- 
tions may  be, — 

That  A.,  etc.,  on,  eta,  at,  eta,  did  unlawfully,  maliciously  and  feloniously 
administer  to  and  cause  to  be  taken  '  by  one  X  [a  large  quantity,  to  wit '] 
two  draohms  ^  of  a  certain  deadly  poison  called  white  azaenio  [and^  eta*  al- 
leging any  other  poison  which,  by  any  probability,  may  come  within  the 
proofs*  ante,  §§  18-31  *],  and  thereby  did  then  and  there  feloniously  endan- 
ger the  life  of  the  said  X. ;  against  the  peace,  eta* 

Sanborn,  14  Qray,  8d8;  &  vl  Dineen,  stating  that  defendant  ''did  cause  to 

10  Minn.  407;  KilkeUy  v.  a,  48  Wi&  be  taken  by,"  eta    Arohb.  Crim.  PL 

604;  Com.  v.  Gallagher,  6  Met  565;  &  Er.  (19th  ed.)  729,    But  the  form 

&  n  Dalton,  27  Ma  13:  Nelson  n  P.,  as  I  have  reconstructed  it  is  equally 

6  Parker,  G.  GL  89;  Sullivan  n  S.,  44  good;  and,  if  we  assume  that  there 

Wi&  595;  Randall  v.  Com.,  34  Grat  is  a  difference  between  admin ister- 

644;  U.  S.  V.  Howard,  8  Sumner,  13;  ing  to  and  causing  to  be  taken  by, 

SL  V.  McDonald,  67  Ma  18, 1&  the  proof  of  either  will  sustain  the 

With  gan  —  Shooting,  etc.—  &  v,  averment    Grim.  Pra,  I,  §  586;  Stat 

Qoddard,  69  M&  181;  S.  u  Kewsom,  Grimes,  g  344     Multiplying  counts 

13  W.  Va.  859;  S.  u  Greenhalgh,  34  in  such  a  case  is  practically  objeo- 

Ma  373;  Shea  v.  Reg.,  8  Cox,  G  G.  tionabla    Ante,  §§  18-3L 

141;  Reg.  u  James,  1  Gar.  &  K  580;  '  Archbold  has  these  words,  but 

Reg:  V.  Lewis,  9  Gar.  &  P.  533;  Reg.  they  are  plainly  useless, 

ti    Douglas,   Gar.   &  M.    198;  Q,  v,  ^  This  exact  specification  of  quan- 

CFIaherty,  7  Nev.  158»  157;  SL  a  Mun-  tity  accords  with  usual  forms  and  is 

son,  76  Ma  109, 110;  4  Went  PL  70;  proper.  Still  it  is  doubtless  not  neces- 

8  Chit  GrinL  Law,  788;  789,  791,  793;  sary.    At  all  events,  the  proofs  of 

794^  83&  quantity  need  not  correspond  to  the 

With  whip.— Com. «.  Ford,  5  Gray,  allegation.    Grim.  Pra,  I,  g  4886. 

476;  Gorman  ix  a,  43  Tex.  33L  *  Instead  of  this,  Arohbold  says, 

With  walking  stiek.— 8  Chit  ''if  the  kind  of  poison,  eta,  be  doubt- 
Grim.  Law,  833;  4  Went  PL  71.  ful,  add  counts  describing  it  in  differ- 

With  plank.— Sb  v,  Hartman,  41  entwaya**    But  to  put  all  such  mat- 

Tex.  563.  ter  into  one  count  does  not  render  it 

With  drawn  sword.— 8  Chit  Grim,  double,  and   for  abundant  reasons 

Law,  838.  this  is  the  better  method.    And  see 

With  bayonet— 8  Chit  Grim.  Law,  arUe,  §  18&  I  deem  it  practically  best 

836i  and  always  safest  in  the  absence  of 

With  oirensire  weapon.- 8Ghit  adjudication,  to  name  the  poison.  As 

Grim.  Law,  809.  to  the  necessity  of  it  see  Grim.  Pra, 

With  destractire  matter.— Re&  II,  g  64;  Stat  Grimes,  §g  756,  757; 

fk  Crawford,  3  Gar.  &  K  139.  ante,  %  189,  nota 

i34&35Vict,a  100,§3a  •  Arohb.  CriuL  PL  &  Ey.  (19th  ed.) 

<  **  Administer  to  '*  covers  in  effect  739.    For  administering  poison  with 

the  entire  statutory  phrase  ''  admin-  intent  to  kill,  see  the  title  Homioida 

ister  to  or  cause  to  be  administered  Consult  for  various  forms,  some  of 

ta"    CriuL  Pra,  I,  g  383;  II,  §g  438,  which  have  the  needless  allegation 

647.    Archbold's  form  has  only  this,  (ante,  §§  207, 209)  that  the  defendant 

and  he  recommends  adding  a  coimt  assaulted  the  injured  person,  8  Chit 
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§  314.  Bodily  harm.—  The  English  statute  of  24  &  25 
Vict.,  o.  100,  §  20,  in  terms  similar  to  which  are  some  Ameri- 
can ones,  makes  it  a  punishable  misdemeanor  for  a  person  to 
''unlawfully  and  maliciously  .  .  .  inflict  any  grievous 
bodily  harm  upon  any  other  person,  either  with  or  without  any 
weapon  or  instrument."  This  offense  includes  an  assault,  but 
the  word  ^'  assault "  need  not  be  employed  in  the  allegation.^ 
It  suffices 'to  say, — 

That  A.9  eta,  on,  etc,  at,  eta,  did  unlawfully  and  maliciously  inflict 
grievous  bodily  harm  upon  one  X;  against  the  peace,  eta* 

§  216.  Felonious  assaulter. —  Under  a  statute  providing 
that,  ^^  if  any  person,  not  being  armed  with  a  dangerous  weapon, 
shall  assault  another  with  force  and  violence,  and  with  intent 
to  rob  or  to  steal,  he  shall  be  deemed  a  felonious  assaulter,  and 
shall  be  punished,"  etc.,  the  allegations  may  be, — 

That  Af  eta,  on,  eta,  at,  eta,  not  being  then  and  there  armed  with  a 
dangerous  weapon,  in  and  upon  one  X  did  feloniously  and  with  force  and 
Yiolenoe  make  an  assault^  with  the  intent  the  moneys,  goods  and  chattels  of 
the  said  X,  from  his  person  and  against  his  will,  then  and  there  feloniously 
and  by  force  and  violence  and  by  assault  and  putting  in  fear,  to  rob,  steal, 
take  and  carry  away;  against  the  peao^  eta' 

Grim.  Law,  795;  Beg.  v.  Hopping-  C.  11,  12,  6  Ck>z,  a  GL  Ap  26^  27;  P. 

staU,  S  Cox,  a  a  111;  Reg.  u  DU-  v.  War,  20  CaL  117;  P.  u  Casey,  72 

worth,  2  Moody  &  K  681;  8.  v.  Cla-  N.  Y.  89a 

ri88a,llAla.67;Beg.uButton,8Car.       'Com.  v.  Sanborn,  14  Gray,  808. 

&  P.  880;  Beg;  u  Hansom,  4  Cox,  Q  And  see  a  n  Bell,  27  Md.  876;  Buby 

a  188, 2  Car.  &  E.  912;  Davis  u  a,  4  «.  a,  7  Ma  208;  Carrico  v.  a,  11  Ma 

Tex.  Api  468,  468;  Beg.  v.  Shannon,  579.    Doubtless  this  form  might  be 

Jebb,  209;  Com.  v.  Galavan,  9  AUen,  reduced  to  somewhat  fewer  words. 

271;  Com.  tx  Bearse,  108  Mas&  487;  It  was  ad  judged,  in  this  case  of  Com. 

Sarah  v,  a,  28  Miss.  287;  La  Beau  n  u  Sanborn,  not  necessary  to  aver 

P.,  8  Parker,  C  CL  871.  the  oondusion  of  law  (Crim.  Pra,  I, 

1  Beg.  n  Canwell,  11  Cox,  C  Q  288;  g  616)  that  the  defendant  became 
Reg.  V,  Taylor,  Law  R.  1  C  C'l94  H  or  was  deemed  a  felonious  assaulter. 
Cox,  CI  Ck  281.  And  compare  with  the  statute  and 

2  Beg.  V.  Canwell  and  Beg.  «  Tay-  form  in  the  last  section.  A  E[en- 
lor,  suprcu  For  other  forms  for  this  tucky  statute  made  pimishable  any 
offense  and  for  assault  with  intent  person  who  "shall  wilfully  and  ma- 
te inflict  bodily  injury,  or  grievous  liclously  shoot  at  and  wound  an- 
bodily  harm.  Beg:  v.  Cruse,  2  Moody  other,  with  an  intention  to  kill  him, 
&  B.  68;  a  vi  Dineen,  10  Minn.  407;  so  that  he  does  not  die  thereby,  with 
a  r.  Ghurvey,  11  Minn.  164,161;  Daw-  a  g^un  or  other  instrument  loaded 
son  u  P.,  26  N.  Y.  809;  HenshaH's  with  a  leaden  bullet  or  other  hard 
Case,  2  Lewin,  135 ;  Beg.  v.  St.  Greorge,  substance."  And  the  averments  were 
9  Car.  &  P.  483;  Beg.  t^  Yeadon,  9  adjudged  adequate,  that  the  def end- 
Cox,  C.  C  91 ;  Reg.  v.  Bird;  5  Cox,  C.  ant,  on,  eta,  at,  eta, "  with  a  certain 
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§  216.  Aggravated. — The  foregoing  assaults  and  assaults 
and  batteries,  and  others  of  like  enormity,  are  sometimes  des- 
ignated by  the  short  term  ^*  aggravated,^' —  a  word  particularly 
applicable  to  the  more  complicated  provisions  ^  of  this  nature, — 

§  217.  Weapon^  intent^  excuse^  ete. —  A  statute  in  New 
York  makes  any  one  a  felon  ^'  who,  with  intent  to  do  bodily 
harm,  and  without  justifiable  or  excusable  cause,  shall  hereafter 
commit  any  assault  upon  the  person  of  another  with  any  knife, 
dirk,  dagger  or  other  sharp  dangerous  weapon/'  And  the  in- 
dictment may  aver, — 

That  A.,  eta,  on,  eta,  at»  eta,  did  wUfoUy  and  feloniously,  with  intent  to 
do  bodily  harm  to  one  X,  and  without  justifiable  and  ezousable  oause^ 
make  an  assault  upon  the  person  of  said  Z.  [and  did  than  and  there  beat» 
bruise,  wound  and  iU-treat  him*^  with  a  certain  knife^  and  with  three 
other  sharp  and  dangerous  weapons  known  lespeotiTely  as  a  sword,  a  bay- 
onet* and  a  marline-spike,'  which  he  the  said  A.  then  and  there  had  and 
held;  ^  against  the  peace,  eta* 

t  §  818,  By  abandonment. —  To  abandon  a  helpless  person 
whom  one's  legal  duty  requires  him  to  take  care  of,  or  to  carry 
such  person  to  and  leave  him  at  a  place  where  physical  injury 
may  probably  befall  him,  is,  on  principle,  an  assault,  and,  if 
injury  ensues,  a  battery  also;  though  the  books  do  not  always 
speak  of  the  offense  by  this  name,  or  all  of  them  sanction  the 

« 

pistol  which  he  then  and  there  had  18S;  Tucker  a  a,  6  Tex.  Api  251; 

and  held,  feloniously  and  maliciously  Hunt  t\  SL,  9  Tex  Ap^  404;  Smith  m 

shot  and  wounded  one  X,  then  and  S.,  9  Tex.  Apw  476;  Meier  a  &,  10  Tex 

there  being,  with  the  intent  then  and  Ap^  89;  Browning  tx  &,  3  Tex  Ap^  47, 

there  to  kill  and  murder  the  said  Z.,**  49;  Gon^  u  a,  3  Tex  Ap^  63;  Wilks 

not  saying  that  X  ''did  not  die  u  SL,  8  Tex  Ap^  84 

thereby,"  or  covering  the  statutory  'Possibly  the  question  might  arisen 

words  "  loaded  with  a  leaden  bullet  whether  the  statutory  words  "upon 

or  other  hard  8ub6tano&"    Biuns  v,  the  person  "  do  not  imply  that  there 

Com.,  8  Met  (Ky.)  la    There  is  no  shall  be  a  battery.    If  there  must  be, 

objection  on  principle  to  the  former  it  may  be  prudent  to  insert  what  I 

of  these  two  omissiona  The  decision  have  here  put  in  bracketa 

as  to  the  latter  was  compelled  by  'This  form  is  practically  better 

certain  statutes  rendering  necessary  than  the  insertion  of  a  count  for  e%ch 

less  of  allegation  than  the  common-  weapon.    See  atUet  gg  17-31,  313^  318 

law  rules  requira    By  the  common-  and  noteii 

law  rules  this  matter  should  have  *  "Which  he^"  eta,  is  a  practicaUy 

appeared    in   averment     See   also  judicious  averment;  but  it  is  prob- 

Dawson  v.  P.,  36  N.  T.  8991  ably  not  neoessaiy.    And  see  Grim. 

1  For  forms  for  the  aggravated  of-  Pra,  II,  §§  514,  61^    And  compare 

f ense,  see,  for  examine,  &  v.  Richards,  with  ante,  §  313l 

88  La.  An.  1294;  a  u  Bean,  86  N.  H.  ^T.v.  Casey,  73  N.  T.  893L 
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branch  of  this  proposition  which  relates  to  assault.^  It  is  be- 
liered  that  the  following  form  will  —  or,  at  least,  should  —  be 
deemed  good  at  the  common  law  both  for  the  assault  and  for 
the  batterj, — 

That  A.,  eta,  on,  etc.,  at,  eta,  did  make  an  assault  on  a  certain  helpless 
infant  child,  of  the  tender  age  of  four  days,  and  not  named  [or,  the  name 
whereof  is  to  the  jurors  unknown],  by  then  and  there  taking  and  laying 
said  child,  at  nighty  while  it  was  dark,  on  the  sidewalk  of  a  certain  street 
there,  whereon  many  people  were  walldng  and  passing,  and  leaving  and 
abandoning  said  child  there  to  the  imminent  danger  of  being  trodden  upon 
and  maimed  and  killed,  and  that  afterward,  then  and  there,  persons  so 
walking  did  tread  upon  said  child,  whereby  the  said  A.  did  beat,  bruise, 
wound  and  ill-treat  the  said  child;  against  the  peace,  eta* 

§  219.  Under  a  statute — making  it  a  punishable  misde- 
meanor to  ^unlawfully  abandon  or  expose  any  child,  being 
under  the  age  of  two  years,  whereby  the  life  of  such  child  shall 
be  endangered,  or  the  health  of  such  child  shall  have  been  or 
shall  be  likely  to  be  permanently  injured,'' '  the  allegations 
may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  unlawfully  abandon  *  [one  X.*],  who 
was  then  and  there  a  child  under  the  age  of  two  years,  whereby  the  life  of 
the  said  child  was  endangered;  against  the  peace,  eta* 

§  220.  By  abusing  right  of  chastisement. — This  form  of 
the  ofFense  may  be  prosecuted  by  an  ordinary  indictment  for 
assault  and  battery,  leaving  the  defendant  to  rely  on  the  right 
in  defense  at  the  trial.^  Still  it  will  sometimes  be  convenient 
to  introduce  averments  indicative  of  the  relationship  of  the 
parties ;  as,  for  example, — 

That  A.,  eta,  on,  eta,  at,  eta,  in  and  upon  one  X.  did  make  an  assault, 

iCrim.  Law,  I,  §§  557,  888,  884;  U,  that  the  particulars  of  the  abandon- 

%  29;  Com.  v.  Stoddard,  9  Allen.  280;  ment  should  be  given.    For  matter 

Beg.  V,  Renshaw,  2  Cox,  G.  C.  285;  helpful  on  this  question,  see  Stat 

Bex  r.  Ridley,  2  Gampi  650, 658;  Reg.  Crimes,  ^§  1115-1119,  and  the  places 

u  Waters,  1  Den.  C  CX  856,  860.  there  referred  ta 

*  For  forms,  see  Shannon  u  P.,  5  *  Not  in  the  form  before  m&  I 
Mich.  71;  Com.  v,  Stoddard,  supra;  think  some  judges  would  hold  this 
Beg.  V.  Hogan,  2  Den.  CL  0. 277, 5  Cox,  averment  of  the  name  not  to  be  nee- 
C.  C.  255;  Beg.  u  Phillpot,  Dears.  179;  essary.  But  to  give  it  better  accords 
&  a  nonu  Beg.  v,  Philpott,  6  Cox,  C  with  the  rules  of  good  pleading. 
C  140;  Beg.  r.  Cooper,  1  Den.  C.  Q  Grim.  Pra,  I,  §  571 ;  II,  §  62. 

459^  8  Cox,  a  a  559;  Reg.  u  Pelham,  «Reg.  v,  Falkingbam,  Law  R.  1  Q 

8  Q.  a  959,  2  Cox,  C.  Q  17;  Reg.  u  C.  222, 11  Cox,  a  a  476. 

Smith,  14  Cox,  CCd&S,  ?  Arohb.  Crim.  PL  &  £v.  (19th  ed.) 

>24  4^26  Vict,  a  100,  §27.  7ia    And  see  Crim.  Pro,  II,  §  7a 

*  Perhaps  some  courts  would  hold 
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and  her  the  said  X,  with  a  ferule  which  he  then  and  there  had  and  held,^ 
did  then  and  there  beat»  wound,  and  strike  divers  grievous  and  dangerous 
blows  on  her  head,  baok,  shonlders.  and  other  parts  of  her  body;  against 
the  peace,  eta' 

§  321.  On  two  or  mere. —  Where  the  one  nnlawful  impulse 
takes  effeot  on  two  or  more  persons,  their  names  may  be  joined 
in  one  allegation  of  the  injury.'    Thus, — 

That  A.,  eta,  on,  eta,  at^  eta,  did  make  an  assault  in  and  upon  X.  and 
T.,  and  them  the  said  X  and  T.  did  then  and  there  beat,  bruise,  wound  and 
iU-treat;  against  the  peaoe^  eta* 

§  222.  By  two  on  each  other. —  In  those  cases  in  which  a 
fighting  together  by  two  or  more  persons  is  prosecuted  on  one 
indictment  as  assault  and  battery/  instead  of  on  several  indict- 
ments,* or  as  affray  ^  or  prize-fight,'  the  allegations  may  be, — 

That  A.,  eta,  and  R,  eta,  on,  eta,  at,  eta,  did  make  an  assault  eaoh  on 
the  other,  and  each  did  then  and  there  beat,  bruise^  wound  and  iU-treatthe 
other;  against  the  peaoe^  eta* 

§  223.  Other  aggrarations — sometimes  appear;  but  the  set- 
ting of  them  out  requires  no  skill  not  taught  in  the  foregoing 
explanations.^* 

1  Ante,  §  217  and  nota  u  Golepeppar,  Trem.  P.  GL  19a    For 
s  Com.  V,  Bandall,  4  Gray,  86L    For  cutting  and  wounding.    Beg.  n  El- 
other  f  orms»  see  U.  &  t\  Harriman,  1  rington,  1  R  &  S.  68a    For  assault 
Hughes,  635;  8  Chit  Crim.  Law,  829;  with  a  dangerous  weapon  on  board  a 
4  Went  PL  60;  6  Cox,  Q  a  Api  41.  ship  of  the  United  States  in  a  foreign 

•  Crim.  Pra,  II,  §  6a  port  U.  a  v.  Howard,  8  Siunner  12. 
4  Com.  VL  0*Brien,  107  Mass.  20a  In  public  way,  eta  8  Chit  Crim. 
sCrim.  Pra,  II,  §  61.  Law,  888;  Rex  v.  Williams,  1  Leach 

•  Com.  V,  CoUberg,  119  Masa  SSd  (4th  ed.).  529.  In  a  dwelling-bouse, 
^Crim.  Law,  U,  §  1;  Crim.  Pra,  with   attempted   larceny.     Rex   v, 

n,  §  16  e^  seg.;  a  v.  Brewer,  88  Ark.  Phipoe,  2  Leach  (4th  ed.)p  678.    And 

176;  a  V,  Priddy,  4  Humph.  429;  a  tx  see   2   Chit    Crim.  Law,  504.     On 

Billingsley,  48  Tex.  98;  Curlin  tx  a,  woman  quick  with  child.    8  Chit 

4  Yerg.  14a  Crim.  Law,  88L    On  clergyman.  8 

0  Crim.  Law,  I,  §§  260,  note,  585, 682;  Chit  Crim.  Law,  827.    On  speaker  of 

II,  §  85;  Crim.  Pta,  II,  §§  24^  61.  house  of  commons  in  his  plaoa  Rexn 

•  a  V.  Lonon,  19  Ark.  577.  Holies,  Trem.  P.  G  294.  Tearing  out 
i<^  Some  forms  in  the  books  are  the  hair.  8  Chit  Crim.  Law,  822.  Beat- 
following:  Against  a  medical  man  ing  out  an  eye.  8  Chit  Crim.  Law, 
for  needlessly  causing  a  female  pa-  822.  In  connection  with  opprobrious 
tient  to  strip  naked  before  him.  Rex  languaga  8  Chit  Crim.  Law,  862. 
IX  Rosinski,  1  Moody,  19, 1  Lewin,  11.  And  taking  away  receipt  8  Chit 
For  touching  one  to  extort  a  oonfes-  Crim.  Law,  827;  6  Went  PL  485i  On 
sion  of  theft  a  v,  Hobbs,  2  lyier,  account  of  money  won  at  play.  8 
88a    For  stabbing  and  cutting.   Rex  Chit  Crim.  Law,  888. 
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§  224.  Attempts.^ — Should  we  deem  that,  because  a  sim- 
ple assault  is  a  speoies  of  attempt,  there  can  be  no  indictable 
attempt  at  the  common  law  to  commit  it,'  still  we  have  stat- 
utory and  even  common-law  attempts,  other  than  assault,  to 
perpetrate  aggravated  and  perhaps  simple  batteries.    Thus, — 

§  225.  Solicitation  to  battery. —  It  seems  to  be  good  to 
aver, — 

Thltt  A.,  eta,  on,  etc.,  at,  eta,  deyising  and  intending  to  cause  and  pro- 
oare  one  X  to  be  maliciously  and  unlawfully  assaulted  and  beaten,  did 
[then  and  there*]  solicit^  persuade,  incite  and  endeavor  to  procure  one  Y. 
thus  to  assault  and  beat  the  said  X;  against  the  peaoe^  eta^ 

§  226.  Assault  with  ulterior  intent. —  The  forms  for  as- 
saults, administering  poison,  and  the  like,  with  intent  to  com- 
mit particular  offenses,  are  given  under  the  titles  of  the  offenses 
themselves.** 

m.  Practioal  Suggestions. 

§  227.  Surplusage. — The  allegations  for  these  offenses  may, 
the  reader  perceives,  be  short.  Hence  pleaders  are  tempted, 
in  order  to  make  a  good  showing  for  their  work,  to  crowd  the 
indictment  with  surplusage.  They  should  bear  in  mind  that 
such  matter,  while  oppressive  to  the  innocent,  and  never  serv- 
ing any  good  purpose,  not  unf  requently  increases  the  chances 
of  escape  to  the  guilty. 

§  228.  Numerous  counts. —  The  suggestions  already  given* 
for  avoiding  numerous  counts,  by  charging  in  one  count  the 
different  consistent  methods  of  committing  the  one  offense 
meant,  are  oftener  applicable  in  assault  and  battery  than  in 
most  other  crimes.  If,  for  example,  the  statute  enumerates 
several  weapons,  the  use  of  any  one  of  which  enhances  the 

1  Ante,  g^  100-113.    And  see  Rex  n       *  And  see  the  forms  in  Corl  v. 

Butler,  6  Car.  Sc  P.  36a  Bearse,  108  Mass.  487,  and  Com.  v, 

s  Crino.  Law,  II,  §  62.  Gkilavan,  9  Allen,  271,  for  mingling 

s  Ante,  §  106^  and  note.  poison  with  intent;  Reg.  v.  Shannon, 

4  The  form  in  U.  a  u  Lyles,  4  Jc'jb,  209,  and  a  v.  Clarissa,  11  Ala. 

Cranch,  C.  C  469,  is  before  me;  but,  57,  for  attempt  to  poison;  and  Reg. 

besides  containing  surplusage,  it  is  v.  James,  1  Gar.  &  K.  580,  Reg.  v. 

otherwise  not  dra¥ni  with  sufficient  Lewis,  9  Car.  &  P.  628,  White  v.  a, 

neatness  to  be  properly  preserved  for  18  Ohio  St  569,  for  shooting  and  at- 

Qsa.    And  see  ante,  §  106;  and  forms  tempting  to  shoot  with  intent 
in  Bex  v.  Butler,  6  Oar.  &  P.  868;  Rex       ^Ante,  §§  19-2L     And  see  Crim. 

V,  Goodman,  18  Howell,  St  Tr.  859;  Pra,  II,  §§  66,  65a 
Rex  «.  Devonshire*  Treno.  P.  a  18a 
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gailt,  and  it  is  uncertain  what  one  of  them  will  be  proved  to 
have  been  employed  in  the  particular  instance,  no  good  can 
come,  but  evil  may,  from  specifying  a  single  weapon  in  a 
count,  and  oovering  all  by  adding  count  to  count  Thus,  it  is 
better  to  charge  in  one  count  that  the  assault  or  the  battery 
was  committed  with  a  pair  of  tongs,  a  hammer,  and  an  axe- 
handle;  ^  or,  with  a  pistol,  and  with  a  large  wooden  stick,  and 
with  a  fence-rail,  and  with  a  wooden  board,  being  severally 
deadly  weapons;*  than  to  have  a  count  for  each  weapon,  and 
perhaps  compel  the  jury  to  select  the  count  on  which  to  found 
their  verdict,  and  entangle  the  record. 

§  229.  For  defendant. —  In  complicated  cases,  the  defend- 
ant's counsel  has  a  wide  field  over  which  to  look  and  watch 
for  defects  in  the  inculpating  proofs.  If,  for  illustration,  the 
indictment  is  for  assault  with  a  particular  intent,  he  will  hold 
the  prosecuting  power  strictly  to  its  duty  of  satisfying  the  jury 
that  the  defendant's  purpose  was,  in  fact,  the  one  charged.' 
But  it  is  needless  to  attempt  here  to  specify  alL 

la  u  McDonald,  07  Ma  la  •Grim.  Law,  1,  gg  7S9-7S6;  Grim, 

tan  MoGlintook,  1  Greene  (Ibwa\    Pza,  I»  gg  1101, 1196^  11S4. 
SMl 

For  ATTEMFT,  see  an^  gg  100-11& 
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CHAPTER  XV. 

BANKBUPTCY  AND  INSOLVENCY,  OFFENSES  CONNECTED  WITH.1 

§  290.  What  for  this  chapter.—  The  bankmptoy  and  insolv- 
enoj  provisions  being  various  and  changing,  it  is  deemed  not 
best  to  enter  minutely  into  them  here.  No  forms  need  be 
given.  But,  for  the  convenience  of  practitioners,  some  references 
will  be  made  to  places  where  forms  may  be  found  for  offenses 
under  the  English  and  repealed  American  statutes. 

§  231.  Omitting  from  schedule.—  The  insolvent  wilfully 
omitting  money  or  effects  from  his  schedule,  and  the  like.' 

§  282.  Not  disclosing. —  The  bankrupt  otherwise  concealing 
or  not  duly  disclosing  his  effects.' 

§  283.  Act  of  bankruptcy  —  of  various  sorts.^ 

§  234.  Wrongful  purchases  and  sales — by  bankrupt  before 
bankruptcy.* 

§  235.  Not  surrounding  himself^ — to  be  examined,  etc.* 

§  236.  Examination  on  oath. —  The  bankrupt  refusing  to  be 
examined  on  oath,  or  to  answer  questions,  or  answering  them 
vrrongly.^ 

iSee  Crim.  Law,  I,  §§  90S^  572a,  A  F.  165;  Beg.  u  Hilton,  2  Cox,  Q  (X 

note;  Crim.  Pra,  I,  §§  58, 1804;  Stat  818;  Reg.  v.  Swan,  4  Cox.  Q  Q  lOa 
Crimes,  §§20,108, 129, 188,  828.  «Re&  v.  Knight,  14  Coz,  a  Q  81; 

'Beg.  u  Karner,  Oar.  A  11  62&  Reg.  v,  Watkinson,  12  Coz,  Q  Q  271, 

And  see  U.  a  «.  Blook,  15  Bankr.  4  Eng.  R  547;  Reg.  v.  Oliver,  18  Cox, 

Be&  825,  4  Saw.  211;  XT.  a  vb  Clark,  a  Q  588;  Beg.  v.  Hilton,  2  Cox.  a  0. 

4  Bankr.  Beg.  5a  818;  Beg.  v.  Harris,  4  Cox,  Q  Q  140; 

>  2  Chit  Crim.  Law,  509, 528;  6  Cox,  Beg.  v.  Thomas,  11  Cox,  CX  0.  585; 

a  a  Apu  9%  111,  128, 188;  BatolifTe's  U.  a  v.  Prescott,  2  Abb.  (U.  8.)  169, 2 

Caae^  2  Lewin,  57;  Begi  «.  Manser,  Bia  825.    And  see  XT.  a  v.  Pusej,  6 

4  Fost  A  F.  45;   Bex  «.  Forqrth,  Bankr.  Beg.  284 
Buaa.  &  By.  274;  Nash  v.  Beg.,  4  R       ^O  Cox,  a  a  Ap.  110;  Beg.  v.  Ken- 

A  a  965,  9  Cox,  a  a  424,  425;  Beg.  riok,  1  Cox,  0.  (X  146;  Beg.  v.  Biick- 

«L  Michell,  14  Cox,  Q  Q  490;  Bee-  well,  9  Cox,  a  a  888;  Beg.  v.  Hill,  1 

pablioa  «.  Tryer,  8  Yeates,  451 ;  Beg.  Car.  ft  E.  168;  Beg.  ti.  Hughes,  1 

n,  Harris,  4  Cox,  0.  G  14a    And  see  Fost  &  F.  726. 
XT.  a  V.  Crane,  8  Clit  211;  Bex  v,       ^7  Cox,aa  Ap.  85;  Bex  v.  Hynde, 

For^h,  Buss,  ft  By.  274  Trem.  P.  Q  289;  Bex  v.  Page^  Busa 

«Beg.t7.  Hmam,12Cox,aai74,2  ft  By.  892, 1  Biod.  ft  R  80a 
En&  R  227;  Beg.  v.  Baudnitz,  4  Fost 
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§§  237-239.]  8PB0IFI0  offenses.  [book  in. 

§237.  Altering  books. — The  bankrapt  altering  or  mutilat- 
ing his  books  of  account.^ 

§  238.  Concealing  books. —  The  bankrupt  concealing  his 
books  of  account.' 

§  239.  Fraadalent  insolyeney  —  under  the  Pennsylvania 
statute.' 

iReg.  V.  Scott^  Deaia  A  R  47,  1  'Rex  tt  Walters,  6  Gas.  ft  P.  188, 

Cox,  C.  C.  164;  Reg.  v.  Braun,  9  Ck>x,  189,  note^ 

C.  a  384;  Reg.  «.  Leatherbarrow,  10  •Dyott  ti.  Com.,  5  Whart  07,  Oa 
Ck>x,  a  a  687. 

For  BARRATRY,  see  NuisiNCB. 
BASTARDY,  see  ante,  §  ISa 
BATTERY,  see  Assault  aio)  Battebi; 
BAWDY-HOUSE,  see  Nx7ISANC& 
BEGK>ING,  see  Vaoranoy. 
BESTIALITY,  see  Sodoxt. 

BETTING  ON  ELECTIONS*  see  Elbohok  Ofnonoa 
BIGAMY,  see  PoLYaAMY. 
BLACKMAIL^  see  Thbbatbnino  Lbitsb8»  eta 
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CHAPTER  XVL 

BLASPHEMY  AND  PROFANENESai 

§  240.  Surplusage. — The  precedents  of  indictment  for  these 
nearly  identical  offenses  are  so  crowded  with  surplusage,  and 
the  decisions  on  them  are  so  few,  that  it  is  not  quite  plain  to 
how  narrow  proportions  the  allegations  may  be  safely  and 
judiciously  reduced.  Yet  certainly  they  may  be  reasonably 
short. 

§  241.  Blasphemy  at  common  law. —  Ohitty's  common-law 
form  for  oral  blasphemy  is:  — 

That  A,  eta  [not  haying  the  fear  of  God  before  his  eyes,  but  being 
moved  and  seduced  by  the  instigation  of  the  deyil,'  and  contriving  and  in- 
tending to  scandalize  and  vilify  the  true  and  Christian  religion  as  received 
and  publicly  confessed  within  this  realm  of  England,  and  to  blaspheme 
Ood  and  our  Lord  Jesus  Christ  the  Savior  of  the  world'],  on,  eta,  at,  eta, 
having  and  holding  in  his  hands  a  certain  cup  of  wine,  unlawfully,  wick- 
edly and  blasphemously^  in  the  presence  and  hearing  of  divers  liege  sub- 
jects of  our  said  lord  the  king,  spoke,  pronounced,  and  with  a  loud  voice 
published  these  profane  and  blasphemous  words  following,  that  is  to  say, 
^Here's  a  health  to  Father,  Son,  and  Holy  Ghost "  (meaning  Almighty  God, 
Jesus  Christ  the  Saviour  of  the  world,  and  the  Holy  Spirit),  and  immedi- 
ately thereupon  then  and  there  drank  the  wine  from  said  cup;  [to  the  great 
dishonor  of  Almighty  God,  in  contempt  and  disgrace  of  the  Holy  Trinity»  to 
the  great  scandal  of  the  profession  of  the  Christian  religion,  to  the  evil 

1  For  direct  expositions  of  these  of-  mits  the  offense,  though  he  has  not 

fenses,  with  the  pleading,  practice  the  specific   intent   here  charged, 

and  evidence,  see  Crim.    Law,   n,  And  it  is  always  practically  best  not 

Sg  7&-S4;  CrinoL  Pra,  n,  gg  128-125.  to  aver  what  need  not  in  fact  exist; 

Incidental,  CrinL  Law,  I,  §  498;  n,  otherwise  the  jury,  hearing  the  in- 

§  946;  CrinL  Pro,  I,  §  557.  dictment  read,  and  not  finding  the 

s  The  matter  in  these  brackets  so  fact,  may  refuse  to  convict  Some- 
far  is  oertainly  unnecessary.  Ante,  thing  like  this  matter  appears  in  the 
§44  form  in  S.  «,  Chandler,  2  Harring. 

'Speaking  without  specific  judi-  (Del)  553;  and,  almost  as  of  course, 

cial   determinations   before   me,   I  in  such  forms  as  in  Rex  v.  Doyley, 

should  say  that  the  rest  of  this  mat-  Trem.  P.  C.  225,  and  Rex  v.  Taylor, 

ter  in  brackets  is  manifestly  need-  Trem.  P.  C.  226.    But  it  is  not  in  the 

less,  and  better  omitted.   If  one  from  form  in  P.  v.  Ruggles,  8  Johna  290; 

foul-mouthed  recklessness  utters  the  or  S.  v.  Moser,  88  Ark.  140;  or  Com.  v. 

blasphemous  words,  plainly  he  com-  Kneeland,  20  Pick.  206. 
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§§  242, 243.]  SFEciFio  offenses.  [book  in. 

example  of  all  others  in  the  like  case  offending,^]  and  against  the  peace 
etc.s 

§  243.  Analogies. —  The  indictment  will  follow  the  anala 
gies  in  ^'  Libel  and  Slander,"  the  forms  under  which  head  will 
be  serviceable  here.'  And  for  some  varieties  of  the  offense, 
particularly  of  profaneness,  and  even  of  blasphemy,  the  analo- 
gies from  "  Nuisance  "  may  be  helpful ;  *  while  yet  the  conclu- 
sion '^  to  the  common  nuisance/'  etc./  is  not  in  use  or  probably 
necessary. 

§  243.  General  formulas. — The  following  formulas,  which, 
when  the  indictment  is  on  a  statute,  may  be  varied  with  the 
statutory  terms,  will  be  helpful, — 

Ora2L— That  A.,  eta  [ante,  §§  74-77],  on,  etc.,  at,  etc  [ante,  %  80],  did  ma- 
liciously and  blasphemously  [or  profanely],  in  the  presence  and  hearing  of 
divers  people  there  assembled,  pronounce,  publish  and  proclaim  the  fol- 
lowing blasphemous  [or  profane]  words;  that  is  to  say  [setting  out  the 
words  according  to  their  tenor;  and,  when  their  meaning  is  not  plain,  add- 
ing explanation^  as  see  the  title  "  Libel  and  Slander  "] ;  against  the  peace, 
etc.  [ante,  §§  66-69]. 

TFrittetk— That  A.,  eta,  on,  eta,  at,  eta,  did  maliciously,  blasphemously 
and  profanely  write,  print  and  publish  a  oertain  malicious^  blasphemous, 
scandalous  and  profane  libel,  of  and  oonoeming  God  the  Creator  and 
Ruler  of  the  world,  and  of  and  conoeming  the  Holy  Scriptures,  and  of  and 
oonoeming  the  Christian  religion  finserting  a  part  or  all  of  these  expres- 
sions aooording  to  the  fact],  in  one  part  whereof  are  the  following  words,* 
to  wit  [here  setting  out  the  words,  with  any  innuendoes  whioh  may  be  re- 
quired to  make  their  meaning  plain];  and  in  another  part  whereof  are  the 
following  words,  to  wit  [setting  them  out^  with  innuendoes  when  neoessary, 
as  before];  against  the  peaoe^  eta^ 

1  No  part  of  the  matter  in  these  Reg;  n  Bradlaugh,  15  Cox,  GL  C  217. 

brackets  is  necessary.    Ante,  %  4SL  And  see  Rex  ti  Eaton,  81  How.  St 

<  S  Chit  Crim.  Law,  18L    The  form  Tt.Wr. 

is  similar  in  S.  oi  Chandler,  eupra,  Arkansae.—B,  v,  Moser,  88  Ark.  140l 

sCrim.  Pra,  IL  §  12a  DelatDare.^&.  v.  Chandler,  8  Har- 

«  Crim.  Law,  II,  §  79;  Reg.  v.  Brad-  ring.  (Del)  55& 

laugh,  16  Cox,  C.  Q  217,  28a  JUaaeachuBetts.—CoBBL  ix  Kneeland, 

•Crim.  Pra,  II,  §§  862-861  90  Pick.  201 

*  For  various  forms  of  averring,  as  New  York, — P.  v,  Rugglee^  8  J6hn& 

here,  the  tenor,  see  Crim.  Proi,  I,  200. 

§560.  iVbrf^CaroZtfia— 8.1X  Jonei^OIra 

7  For  other  forms,  see  2  Chit  Crim.  88;  &  v.  Chrisp,  86  N.  C  52a 

Law,  18-20;  Rex  v,  Doyley,  Trem.  JReniuyZtxxnio.— Up de graph   vl 

P.  a  225;  Rex  v.  Taylor,  Trem.  P.  a  Com.,  11  a  ft  R  8d4 

226;  Rex  fK  Williams,  26  How.  St  Tr.  Tennessee.—  &  tx  Graham,  8  Sneed, 

658;  Reg.  v,  Ramsey,  1  Cabi  ft  K 126;  184;  Toung  v,  &.,  10  Lea,  166l 
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OH.  ZYI.]  BLASPHEMY  AND   PB0FANBNES8.  [§  244. 

§  244.  On  statute. —  The  statutes  creating  these  offenses  dif- 
fer in  terms.  Under  one  rendering  it  punishable  for  any  per^ 
son  to  "make  use  of  Knjprofaney  violent,  abusive,  or  insult- 
ing language  toward  or  about  another  person  in  his  presence 
or  hearing,  which  language  in  its  common  application  is  calcu- 
lated to  arouse  to  anger  the  person  about  or  to  whom  it  ia 
spoken  or  addressed,  or  to  cause  a  breach  of  the  peace  or  an 
assault,"  the  allegations  may  be, — 

That  A^  etc.,  on,  eto.,  at,  eta,  unlawfully  and  violently  did  make  use  of 
profane  and  abusiye  language  toward  and  about  and  in  the  presence  and 
hearing  of  one  Z.  then  and  there  being,  by  then  and  there  saying  to  the 
said  X,  ''Go  to  hell,  Gh>d  damn  you,"  which  said  language  was  then  and 
there  calculated  to  rouse  the  said  X.  to  anger,  and  to  oause  then  and  there 
a  broaoh  of  the  peace;  against  the  peace,  eta^ 

^a  v.  Moser,  88  Ark.  14a 

IVar  BRANDING  CATTLE,  ILLEGAL^  see  attf e,  g  18SL 
BREACH  OF  PRISON,  see  Pbison  Bbeaoh,  eta 
BREAKING  HOUSE,  see  Bubolaby^  eta 
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CHAPTER  XVIL 

BRIBERY.! 

§  245«  Attempt  and  snbstautiye  offense. — An  unaccepted 

<ffer  of  money  as  a  bribe  —  in  its  nature,  a  mere  attempt — is 

so  often  mentioned  in  our  books  under  the  substantive  name 

of  bribery,'  that  the  distinction  will  not  be  regarded  in  the 

arrangement  of  this  chapter. 

§  246.  Common-law  indictment  —  (Offering  bribe  to  con- 
stable).—  It  is  a  leading  form,  from  an  early  period  «ind  still 
prominent  in  the  English  books,  while  yet  it  is  needlessly  pro- 
lix, to  say, — 

That  heretofore,  to  wit,  on,  etc.,  at,  etc.,  one  M.,  esquire,  then  and  yet 
being  one  of  the  justices  of  our  said  lady  the  queen,  assigned  to  keep  the 
peace  for  our  said  lady  the  queen  in  and  for  the  county  aforesaid,  and  also 
to  hear  and  determine  divers  felonies,  trespasses  and  other  misdeedB  com- 
mitted in  the  said  county,  did  then  and  there  make  a  certain  warrant  under 
his  hand  and  seal,  in  due  form  of  law,  bearing  date  the  day  and  year  afore- 
said, directed  to  all  constables  and  other  peace  offloers  of  the  said  county, 
and  especially  to  X,  thereby  commanding  them  upon  sight  thereof  to  take 
and  bring  before  him  the  said  M.,  so  being  such  justice  as  aforesaid,  or 
some  other  of  her  majesty's  justices  of  the  peace  for  the  said  county,  the 
body  of  Y.,  late  of  the  parish  aforesaid  in  the  county  aforesaid,  to  answer 
[eta,  as  in  the  warrant];  and  which  said  warrant  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at  the  parish  aforesaid  in  the  county  aforesaid,  was 
delivered  to  the  said  X,  then  being  one  of  the  constables  of  the  same  parish, 
to  be  executed  in  due  form  of  law.  And  [the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present ']  that  A.,  eta  [the  defendant],  well  know- 
ing the  premises,  but  contriving  and  unlawfully  intending  to  pervert  the 
due  course  of  law  and  justice,  and  to  prevent  the  said  T.  from  being  ar- 
rested and  taken  under  and  by  virtue  of  the  warrant  aforesaid,  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid  in  the  county 
aforesaid,  unlawfully,  wickedly  and  corruptly  did  offer  unto  the  said  X, 
80  being  constable  as  aforesaid,  and  having  in  his  custody  and  possession 

iFor  direct  elucidations  of  this  1361;  II,  §  76;  Stat  Crimes,  §§  808, 

offense,  with  the  pleading,  practice  816,  848. 

and   evidence,  see   Crim.  Law,  II,  >CrinL  Law,  n,  §88;  Grim.  Pra, 

§§  8£h89;  Crim.  Pra,  n,  §§  126, 137.  II,  §  126. 

Incidental,  Crim.  Law,  i  §§  246,  468,  >  Unnecessary.    Ante,  gg  64^  116, 

471,  767,  974^  975;  Crim.  Pta,  I,  §§61,  note. 
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OH.  rVII.]  BRIB££T.  [§  247. 

the  said  warrant  so  delivered  to  him  to  be  executed  as  aforesaid,  the  sum 
of  ten  pounds,  if  he  the  said  X.  would  refrain  from  executing  the  said  war- 
rant, and  from  taking  and  arresting  the  said  Y.  under  and  by  virtue  of  the 
same*  for  and  during  fourteen  days  from  that  time,  that  is  to  saj,  from  the 
time  he  the  said  A.  so  offered  the  said  sum  of  ten  pounds  to  the  said  X.  as 
aforesaid;  and  so  the  jurors  aforesaid  upon  their  oath  aforesaid  do  say,  that 

the  said  A.,  on  the  said day  of ,  in  the  year  aforesaid,  at  the  parish 

aforesaid  in  the  county  aforesaid,  in  manner  and  form  aforesaid,  did  at- 
tempt and  endeavor  to  bribe  the  said  X.,  so  being  constable  as  aforesaid,  to 
neglect  and  omit  to  do  his  duty  as  such  constable,  and  to  refrain  from  tak- 
ing and  arresting  the  said  T.  under  and  by  virtue  of  the  warrant  aforesaid; 
in  contempt  of  our  lady  the  queen  and  her  laws,  to  the  evil  and  pernicious 
example  of  all  others  in  the  like  case  offending,  and  against  the  peace  of 
our  lady  the  queen,  her  crown,  and  dignity.^ 

§247.  General  formula. —  Subject  to  be  varied  by  the 
statute,  or  by  views  speoial  to  the  particular  pleader  or  court, 
we  may  set  down  the  following  as  a  good  general  formula  for 
the  indictment:  — 

• 

That  on,  eta,  at»  eta  [stating  briefly,  as  see  note  to  the  last  section,  the 
judicial,  governmental,  or  other  proceeding  or  occasion  by  reason  of  which 
the  act  complained  of  becomes  indictable].    Whereupon  A.,  eta  [the  de- 

lArohbLCrinLPLftEv.(10thLond.  same  to  the  said  Z.,  commanding 

•d.)  68S,  (19th  ed.)  890;  8  Chit  Crim.  them,  for  a  cause  therein  duly  ap- 

Law,  696;  6  Ck>z;  G.  GL  Ap.  114    As  pearing,  whereof  the  said  11  had 

to  whteh  fornu — The  question  of  then  and  there  jurisdiction,  to  bring 

setting  oat  the  warrant  of  arrest»  forthwith  before  him  the  said  11,  or 

and  the  foundation  for  it,  appears  to  any  other  justice  of  the  peace  within 

me  to  be  within  principles  discussed  and  for  said  county,  the  body  of  one 

<if^  ^  91-97.    Reasoning  from  the  Y.  [but  foUowing  the  terms  of  the 

views  there  presented,  from  the  gen-  warrant,  which  differ  somewhat  in 

eral  rules  of  criminal  pleading,  and  our  states].    Whereupon  A.,  eta  [the 

from  what  I  have  observed  of  the  defendant],  did  afterward,  on,  eta, 

American  practice,  I  should  deem  it  at»  eta,  well  knowing  the  premises, 

sufficient,  under  the  common  law  of  and  devising  to  defeat  the  ends  of 

our  states,  to  say, —  justice,  and  to  enable  the  said  Y.  to 

That  on,  etc.,  at,  eta.  11,  esquire,  escape,  corruptly  and   maliciously 

being  then  one  of  the  justices  of  the  offer  and  tender  to  the  said  X,  as  and 

peace  within  and  for  said  county,  by  way  of  a  bribe,  five  dollars  if  he 

did,  acting  in  his  said  office,  in  a  the  said  X  would,  for  the  space  of 

cause  within  his  jurisdiction,  duly  fourteen  days  then  next  following, 

issue  his  official  warrant,  directed  to  forbear  to  execute  the  said  warrant, 

one  X.,  who  was  then  and  there  a  and  abstain  from  taking  by  virtue  of 

constable  in  and  for  said  county  [or  it  the  said  X  into  custody;  against 

city,  eta,  according  as  the  taat  may  the  peace,  eta    [Rives  v,  S.  (Ala.),  12 

bel  or  to  any  other  such  constable,  Sa  R.  434;  P.  v.  Ward,  110  CaL  869; 

and  did  then  and  there  deliver  the  S.  v.  Miles,  89  Ma  142L] 
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§  248.]  6PE0IFI0  OFFEN6BS.  [BOOK   HI. 

f endant»  antet  §§  74-77],  then  and  there  [or,  afterward,  on,  eta,  at»  eta,  ante, 
§  80,  aooording  to  the  nature  of  the  case],  did,  well  knowing  the  ptemmes, 
oormptly  and  maiiciouslj  ^  tender  and  offer  to  X.  [or  to  said  X,  proceed- 
ing to  show  his  connection  with  the  case  if  it  has  not  already  heen  ex- 
plained; or,  pay  to  said  7L,  eta,  or,  accept  and  receive  of  and  from  the  said 
X,  eta],  as  and  by  way  of  a  bribe,  the  sum  of,  eta  [or,  mentioning  any  other 
valuable  thing  whioh  will  appear  in  evidence],  to,  eta  [setting  out  the  pnr- 
po6e»  eta,  of  the  bribe];  against  the  peaces  eta  [ante,  g§  66-69].' 

§  248.  Election  bribery. —  A  common  sort  of  bribery  occurs 
in  connection  with  elections.  Some  of  the  English  precedents 
of  the  indictment  or  information  for  it  are  very  yolnminons,' 
bat  no  great  expansion  of  the  allegations  is  necessary.^  Thns, 
it  is  adequate  under  the  common  law  to  say,— 

That  on,  eta,  a  meeting  of  the  inhabitants  qualified  to  vote,  of  ward  one 
in  R  in  the  county  of  K.,  for  the  election  of  one  alderman  and  three  oom- 
mon  councilmen*  was  in  said  ward  duly  had  and  held,*  and  thereat  one  X 
was  then  and  there  a  qualified  voter.  Whereupon  A.,  eta  [the  defendant], 
then  and  there  wilfuUy  and  maliciously  endeavoring  to  influence  corruptly 
the  said  X  concerning  his  said  right  of  voting  at  said  election,  did  then 
and  there  offer  and  pay  to  the  said  X  the  sum  of  two  dollars  in  money  *  and 
current  bank  bills,  as  and  for  a  bribe,  to  cast  thereat  his  vote  [this  appears 
to  be  sufficient,  but  if  the  proposition  of  the  defendant  was  that  X  should 

1  Where  the  offense  is  felony,  add  Indiancu^B,  v,  Hennlng,  88  Ind. 

"  feloniously."    [P.  v.  Squires,  99  GaL  189:  &  v.  Walls,  64  Ind.  561,  5821 

827;  S.  V,  McCrystal,  43  La.  Ann.  907;  Kentucky,— Coul  ti  Stephenson,  8 

a  V.  Williams,  130  Ma  293;  Ruffin  v.  Met  (Ky.)  228. 

S.,  86  Tex.  Grim.  R  565;  &  v.  How-  Maine,— Q.  v.  Jackson,  73  Ma  9L 

ard,  66  Minn.  309;  P.  v.  Willis,  54  South  CaroHna.—Q.  xk  Smalls,  11 

N.  Y.  Supp.  52;  S.  v.  Daukwart,  107  a  G.  262. 

Iowa,  704;  Jackson  v.  S.,  43  Tex.  431;  2neaxi&— Brown  ti  S.,  18  Tex.  Apt 

a  V.  Hughes,  43  Tex.  518;  &,  v.  Bal-  35a 

lard,  26  W.  Va.  9a]  West  Virginia.— 8.  ti  Lusk,  16  W. 

>  For  forms,  see  8  Chit  Crim.  Law,  Va.  767. 

682-698 ;  4  Went  PL  445 ;  Rex  t;.  Smith,  United  States.—  U.  a  tJ.  Worrall,  8 

20  Howell,  St  Tr.  1225.  1227;  Reg.  tJi  DalL  384^  Whart  St  Tr.  189;  U.  a  v. 

Barfoot,  18  East,  506;  Rex  v,  Stevens,  Hendric,  2  Saw.  476»  479;  U.  a  u  John- 

5  East,  244;  Reg.  v.  Charretie,  13  Q.  B.  son,  2  Saw.  482. 

447;  Reg.  v.  Boyes,  1  B.  &  a  311,  812;  >  As  in  Rex  v.  Smith,  20  How.  St 

Reg.  V,  Leatham,  8  Cox,  C.  C.  425;  Reg:  Tr.  1225, 1227. 

V.  Mercer,  17  XT.  a  Q.  R  60a  «See  anfe,  §  246,  nota 

Alabama,—  Diggs  v.  a,  49  Ala.  811 ;  *  Stat  Crimes,  ^  832-834 

Cummins  v,  a,  58  Ala.  387.  *  It  may  be  dangerous  to  use  simply 

Arkansae.-  Watson  u  a,  29  Ark.  the  word  "money"  unless  the  proof 

^9.  will  show  the  payment  to  have  been 

Florida.— &.  v.   Pearce,   14    Fla.  in  coin.    Stat  Crimes*  §  84a 
15a 
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▼ote  in  a  particular  way,  or  for  a  candidate  named,  the  pleader  will  in  pru- 
dence and  perhaps  of  necessity  add  this  specification];  against  the  peaces 
etai 

§  249.  Same  on  statute. — Under  a  statute  making  it  pun- 
ishable ^  if,  at  any  election  for  representative  ...  in  the 
congress  of  the  United  States,  any  person  shall  .  .  .  aid, 
counsel,  procure  or  advise  any  person  ...  to  vote  with- 
out having  a  lawful  right  to  vote,"*  the  allegations  may  be, — 

That,  at  an  election  for  a  representative  in  the  Congress  of  the  United 
States  held  on*  eta,  at^  eta,*  A.,  eta,  did  then  and  there  unlawfully  and 
corruptly  counsel  and  advise  one  X,  who,  as  the  said  A.  weU  knew,  had 
not  attained  the  age  of  twenty-one  years,  by  reason  whereof  he  the  said  X 
had  no  lawful  right  to  vote,  to  nevertheless  vote,  and  did  then  and  there 
nnlawfnlly  and  corruptly  ofifer  and  tender  to  the  said  X.  the  sum  of,  eta, 
as  and  for  a  bribe,  if  he  would  at  said  election  vote  for  a  representative  in 
the  congress  of  the  United  States;  against  the  peace^  eta^ 

§  250.  Bribery  of  arbitrator. —  Under  a  statute  making 
punishable  one  "who  offers  or  promises  to  give  any  money* 
to  an  arbitrator  with  intent  to  bias  his  opinion  or  influence  his 
decision  in  relation  to  any  matter  in  which  he  is  acting  or  is 
to  act,"  the  allegations  may  be, — 

That  on,  eta,  at,  eta,  a  certain  cause  in  which  A.,  eta  [as  in  ante,  §§  74- 
77]  was  plaintiff  and  one  11  was  defendant,  was  pending  and  undetermined 
in  the  court  of,  eta  [saying  what  court],  and  at  the  January  term  thereof, 
on,  eta,  by  agreement  of  the  said  parties  the  matters  in  controversy  in  said 
cause  were  in  due  form  of  law  submitted  to  the  arbitration  and  award  of 

1  a  u  Jackson,  78  Ma  9L    In  Com.  'Act  of  May  81, 1870, 18  U.  a  St  at 

VI  Stephenson,  8  Met  (Ky.)  326,  the  1^144^  incorporated  in  substance  into 

aUegation%  which   were  adjudged  B.  a  U  &,  §^  5511. 

sufficient,  were  briefer;  namely,—  '  Stat  Crimes,  ^  882,  8d& 

That  A.  eta,  on,  eta,  at,  eta,  bribed  «  U.  a  v.  Hendric,  2  Saw.  478,  479. 
X  to  vote,  at  the  August  election  For  giving  money  to  a  voter  to  re- 
[query,  whether  the  place  of  the  elec-  peat  his  vote,  U.  S,  v,  Johnson,  2  Saw. 
tion  should  not  be  added.  Stat  482.  Against  a  candidate  for  ad- 
Crimes,  §  884]  in  the  year  eighteen  vancingmoney  to  be  used  in  bribery, 
hundred  and  fifty,  with  money  and  Reg.  v,  Leatham,  8  Cox,  C.  C.  425. 
property  of  the  value  of  five  dollars,  For  giving  money  to  a  voter  to  vote 
and  for  said  bribe  he  did  vote,  for  M.  for  a  particular  candidate,  Reg.  v, 
for  governor  of  Kentucky,  for  N.  for  Boyes,  1  K  &  a  81L 
lieutenant-governor  of  Elentucky,  for  *  Limiting  the  bribe  to *"  money" — 
O.  for  auditor  of  Kentucky,  and  for  Stat  Crimes,  §  846;  ante,  §  848;  ante, 
P.  for  congress;  against  the  peace,  g  248  and  note  —  is  not  wise  in  legis- 
eta  [a  V,  Downs,  148  Ind.  824;  Coul  lation. 
«L  Donovan,  170  Masa  22a] 
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X  and  Y.;  and  that  afterward,  while  the  said  matters  in  controvert 
were  before  stud  arbitrators  undetermined,  and  th^y  were  about  to  act  and 
were  aoting  thereon,  the.  said  A.  on,  etc,  at»  etc.,  with  intent  to  bias'  the 
opinion  and  influence  the  decision  of  the  said  X.  therein,  did  unlawfully  and 
corruptly  offer  and  promise  to  give  him  five  dollars  in  money,i  as  and  for 
a  bribe  and  induoement  to  act  in  said  arbitration  corruptly  and  contrary 
to  his  duty,  and  to  decide  the  said  controversy  in  favor  of  the  said  A.; 
against  the  peace,  eta' 

1  In  the  form  before  me  the  pleader  text,  the  proof  need  not  be  of  exactly 

sajrs  here,  "a  certain  sum  of  money,  five  dollars*  but  any  larger  or  smaller 

to  wit,  the  sum  of  five  doUara'*  But  sum  will  equally  suffices  Grim.  Pra» 

such    circumlocution    is    neediesa  I,  g§  488&,  678L 

Under  the  simpler  expression  in  the  'S.  tk  Lusk,  t^  W  Va.  767* 


CHAPTER  XVIIL 

BUBGLARY  AND  OTHER  BRBAKINGai 

§  2SU  Introdnotdon. 
9Sd-257.  The  substantive  oflPenae. 
868-26L  Attempt 

§251.  How  chapter  diyided. —  We  shall  consider,  L  The 
indictment  for  the  substantive  offense;  IL  The  indictment  for 
the  attempt. 

L  Thb  Indiotmsst  fob  thb  Substaiytiyb  Offbksb. 

§  862.  Joining  felony  meant  with  burglary. —  Burglary  is 
the  felonious  breaking  and  entering  of  another's  dwelling- 
house,  or  some  other  building  of  another  specified  by  statute, 
in  the  night,  with  the  intent  to  commit  a  felony  in  such  build- 
ing.' And  it  is  widely  practiced,  though  not  universal,  to  join, 
in  the  same  count  with  the  allegations  for  a  burglary  as  thus 
defined,  those  also  for  the  ulterior  felony  as  actually  perpe- 
trated.' 

§  268.  Common-law  burglary  and  larceny. —  A  familiar 
common-law  form  for  burglary,  with  larceny  joined  in  the 
same  county  is — 

That  A.,  etOL,  00*  eta,  about  the  hour  of  eleven  in  the  night  of  the  same 
day  [with  foroe  and  arms^l  at»  etoi,  the  dwelling-house  of  one  X  [there 
situate*]  feloniously  and  burglariouslj  did  break  and  enter,  with  intent 

1  For  the  direct  expositions  of  these  'Crini.  Law,  CE,  g§  90;  118;  Grim, 

offenses^  with  the  pleading,  practice  Pra,  n,  gg  ISO,  18G. 

and  evidence,  see   Crino.  Law,  II,  •  Crim.  Pra,  I,  S§  4S9, 449;  II,  §§  120, 

§g  90-120;  Crim.  Pra,  n.  gg  128-16a  14a 

The  breaking  and  entering,  and  the  *  Not  necessary.    Ante,  g  4& 

terms  denoting  the  time  and  place,  *  Perhaps   necessary   in   England 

explained,  Stat  CMmes,  gg  276-299.  and  some  of  our  states.    It  was  not, 

812;  81&    Collateral,  Crim.  Law,  I,  for    example,   in    the    indictment 

gg  207,  202,  842, 487,  669,  677,  676»  786»  against  Turner,  who  was  convicted 

757,  1062-1064;   Crim.  Pro.,  I,  g  88,  and  hung.    Rex  v.  Turner,  6  Howell, 

423,  489,  449,  ^80,  521,  note,  678;  II,  St  Tr.  565.    The  same  in  Reg.  v.  Par- 

g  747;  Stat  Crimes,  gg  207,  221.  288,  sons,  Law  R.  1 Q  C.  24,  note.  In  other 

240l  states,  and  everywhere  on  principle, 
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fthe  goods  and  chattels  [of  one  Y.^],  in  the  said  dwelling-house  then  and 
there  being,  then  and  there  <  feloniously  and  burglariously  >  to  steal,  take 
and  oarry  away;  and  then  and  there  in  the  said  dwelling-house,  one  silver 
sugar-basin  of  the  value  of  three  dollars,  six  silver  table-spoons  of  the  value 
of  three  dollars,  and  twelve  silver  teaspoons  of  the  value  of  two  dollars,  of 
the  goods  and  chattels  of  the  said  Y.,  in  the  said  dwelling-house  then  and 
there  being  found,  then  and  there  feloniously  and  burglariously  did  steal, 
take  and  carry  away;  against  the  peace,  eto.^ 

§  364.  Formula. —  The  terms  of  our  statutes,  which  must  be 
covered  by  the  indictment  upon  them,  dilfer.  But  the  follow- 
ing formula,  to  be  varied  when  necessary  to  conform  to  statu- 
tory terms,  will  suffice  for  most  cases:  — 

That  A^  eta  [ante,  §§  74-77],  on,  eta  [ante,  g  80^  about  the  hour  ot  eta 
[ante,  §  87],  at,  eta  [ante,  ^  80],  did  feloniously  and  burglariously  break  and 
enter  the  dwelling-house  [or  shop^  or  store,  or,  eta,  employing  the  same 
word  as  the  statute,  unless  one  of  a  narrower  meaning  is  required  for  par- 
tioularization  *]  of  one  X  [there  situate  *],  with  intent  the  goods  and  chat- 
tels [of  the  said  X.;  or,  of  one  Y.^  then  being  in  said  dwelling-house  [or, 

• 

not  necessary.    Crino.  Pra,  n,  §  185;  nowhere  adequate  to  say  "with  the 

Summers  tx  S.,  9  Tex.  Ap.  896;  ante,  intent  then  and  there  to  commit 

g  179  and  nota  the  orime  of  felony.'    Crim.  Pra,  n, 

1  By  some  opinions,  perhaps  by  all,  g  142;  P.  v.  Nelson,  58  CaL  104. 

this  allegation  of  ownership  is  not  >  As  to  this  "then  and  there,**  see 

necessary.    Grim.  Pra,  II,  g  142l    In  poet,  g  254»  nota 

Beg.  V,  LAwes,  1  Gar.  &  K.  8d,  it  was  ^Soepoet,  g  854,  nota 

held  to  be  good  and  suflScient  to  say,  *  Axchb.  Ciim.  PL  &  Ev.  (10th  Lond. 

**  with  intent  the  goods  and  oliattels,  ed.)  297;  Matthews,  CrinL  Law,  484;  8 

in  the  said  dwelling-house  then  and  Chit  Crim.  Law,  1117;  [P.  «i  Shaver, 

there  being,  then  and  there  feloni-  107  Mich.  662^] 

ously  to  steal,  take  and  oarry  away,"  *  Crim.  Pra,  I,  g  568;  II,  g§  185, 186; 

not  naming  the  owner.  And  the  same  Stat  Crimes,  g440.    [Under  statute 

was  adjudged  in  S. «.  Clark,  42  Vt  making  it  burglary  to  break  into  and 

62^.    In  Massachusetts  it  is  adequate  enter  any  building  within  the  cur- 

to  say  "  with  intent  to  commit  the  tilage  of  a  dwelling-house,  allega- 

crime  of  larceny."    Tuily  v.  Com.,  4  tions  in  the  indictment  of  stealing 

Met  857;  Com.  v.  Glover,  111  Masa  chickens  from  chicken-house  build- 

895;  CouL  u  Moore,  180  Mass.  45,  46;  ing  is  insufficient,  unless  there  is  also 

Com.  V,  Darling,  129  Mass.  112.    But  the  averment  that  such  building  was 

the  words  **  with  the  unlawful  and  within  such  ourtilaga    S.  «.  Schu- 

felonipus  intent  of  then  and  there  mann,  188  Ma  111;  S.  v.  South,  186 

to  commit  the  crime  of  rape  upon  Ma  678;  S.  v.  Dale,  141  Ma  284;  S*  v. 

the  person  of  her  the  said  Rachel  Burdett,  145  Ma  674] 

Pullin,"  were  adjudged  insufficient  *  See  note  to  ante,  g  258;  also^  ante, 

in  &  VI  Williams,  41  Tex.  9a    Vari-  g  179  and  nota 

ous  other  courts  appear  to  accept  ^  See  ante,  g  258  and  nota 
this  doctrine;  and   it  is  probably 
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eta,  as  before]  then  and  there  >  feloniously  and  burglariouslj '  to  steal, 
take  and  carry  away  [or,  with  intent  then  in  said  dwelling-house  feloni- 
ously and  burglariously  to  ravish  and  carnally  know  one  Z,  forcibly  and 
against  her  will;  or,  with  intent  then  in  said  dwelling-house,  etc.,  of  his 
malioe  aforethought  burglariously  and  feloniously  to  kill  and  murder  one 
Z,;  or  the  pleader  may  couple  by  the  conjunction  and  as  many  felonious 
intents  as  he  pleases,  which  is  practically  better  than  a  separate  oount  for 
«aoh  intent'];  and  then  and  there  [as  in  the  last  section,  alleging  a  sub- 
stantive felony  committed  in  the  place  broken  and  entered  if  the  pleader 
diooses;  but  there  is  probably  no  authority  for  saying  that  two  or  more 
such  offenses  may  be  joined *];  against  the  peace,  etc.* 

1  It  is  customary,  and  it  seems  to  the  breaking  and  entering  fail,  there 
me  quite  proper,  to  insert  the  words  would  be  a  conviction,  on  a  single 
-  then  and  there  "  to  the  intent;  but  count,  of  larceny,  and  rape,  and  mur- 
they  have  been  held,  and  it  would  der,— a  result  contrary  to  all  rule. 
seem  correctly,  not  to  be  necessary.  And  see  Crim.  Pra,  II,  g  148,  and  the 
Com.  V,  Doherty,  10  Cush.  63l  places  there  cited. 

>  **  Burglariously  **  is  commonly  *  For  forms  see  8  Chit  Crim.  Law, 
connected  with  "feloniously  "in  this  1117-1131;  6  Cox,  Q  C.  Ap  16,  17, 
place  in  the  indictment,  the  same  as  115-117;  Rex  v.  Marshall,  4  Went  PL 
in  the  plaoe  preceding.  But  I  do  62;  Rex  i;l  Turner,  6  How.  St  Tr. 
not  see  its  necessity  here.  And  in-  665;  Rex  v.  Comer,  1  Leach  (4th  ed.), 
dictments  have  been  held  good  which  86;  Rex  v.  Jones,  1  Leach  (4th  ed.), 
did  not  contain  it  in  this  place;  as,  587;  Rex  v,  Mouncer,  2  Leach  (4th 
for  example,  Bradley  v.  S.,  82  Ark.  ed.),667;Rexv.  Vandercomb,2Leach 
704;  Carlton  v.  Ck>m.,  5  Met  532;  (4th  ed.),  708, 1  Ben.  &  H.  Lead.  (}as. 
Joslyn  V.  Com.,  6  Met  286;  Reg.  v.    (2d  ed.),  516;  Rex  tx  Jenks,  2  Leach 

Lawes,  1  Car.  &  K  62;  Lyons  v.  P.,  (4th  ed.),  774;  Rex  v.  Danneliy,  Ruos. 
68  DL  271.  Even  the  first  is  not  neo-  &  Ry.  810;  Rex  v.  Byford,  Russ.  & 
•essary  on  a  statute  which  defines  the  Ry.  621;  Rex  v.  Marshall,  1  Moody, 
offense,  instead  of  treating  it  by  the    158;  Rex  v,  Watkins,  2  Moody,  217, 

use  of  the  word**  burglary,"  and  does    Car.  &  M.  264;  Rex  v,  Compton,  7 

not  contain  the  word  "burglary**  or    Car.  &  P.  189;  Reg.  v.  Lawes,  1  Car. 

^burglarious.'*  Tully  v.  Com.,  4 Met    &  K  62;  Reg.  v,  Clarke,  1  Car.  &  EL 

357;  Lyons  v.  P.,  guprcu  421;  Re&47.  Howell,  1  Cox,  Q  C  100; 

^Ante,  gg  1»-21;  Crim.  Pra,  II,    Reg.  v.  Nicholas,  1  Cox,  a  C  218; 

^  150.  Reg.  V.  Frowen,  4  Cox,  C  C  266;  Ker- 

^The  larceny  or  other  felony  com^    kin  v,  Jenkins,  9  Cox,  C.  C.  311;  Reg. 

mitted  being  deemed,  in  this  form    v.  Thompson,  11  Cox,  CI  C  362;  Reg. 

of  the  indictment  merged  in  the    v.  Bailey,  Dears.  244,  6  Cox,  QC.  241; 

burglary,  it  might  at  first  seem  that    Reg.  v.  Parsons,  Law  R.  1  C  C.  24; 

as  many  actual  felonies  as  intents    [P.  v.  Smith,  86  CaL  288;  Kinkaid  v. 

could  be  alleged  in  one  count    But    P.,  139  IlL  2ia] 

the  difficulty  is,  that  the  conviction       Alabama, —  Mason  t^  S.,  42   Ala. 

may  he  for  the  felony  committed,  if    543;  Fisher  v.  S.,  46  Ala.  717;  Ander- 

the  breaking  and  entering  are  not    son  v.  S.,  48  Ala.  665;  Murray  t;.  S., 

proved.    So  that  should  a  larceny,  a    48  Ala.  675;  Newman  «.  S.,  49  Ala.  9; 

rape,  and  a  murder  be  charged  in    Paris  v.  S.,  49  Ala.  25;  Ward  v.  Sb,  50 

this  part  of  the  count  as  actually    Ala.  120;   Pines  v,  S.,  50  Ala.  168; 

committed,  then,  should  the  proof  of    Beall  v.  &»  53  Ala  460;  Davis  fK  S., 
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§  265.  In  day-time, — Where,  by  the  statutory  terms,  the 
offense  consists  of  the  breaking,  entering,  etc.,  in  the  day-time, 
the  allegations  are  the  same  as  in  the  foregoing  formula,  ex- 
cept as  to  time.    If  the  statutes  make  the  same  acts  punishable 

54  Ala.  88;  Snow  vl  a,  64  Ala.  188;  MasscLchuaetts.—TnUj  v.  Com.,  4 

Matthews  tx  &,  55  Ala.  05;  Adams  v.  Met  857;  Carlton  v.  Com.,  5  Met  582; 

a,  55  Ala.  148;  Pond  u  a,  65  Ala.  JoBslyn  v.  Com.,  6  Met  236;  Larned 

190;  Rowland  v,  a,  55  Ala.  210;  Hurt  v.  Com.,  12  Met  240;  ConL  v.  Wm- 

V.  a,  55  Ala.  214;  Murphj  tx  a.  68  ianis,  2  Cush.  582;  Cohl  «.  Doherty, 

Ala.    1;    Stone   v.  a,  63   Ala.   115;  10  Cush.  52;  Com.  v.  Tivnon,  8  Gray, 

Graves  «.  a,  68  Ala.  184;  Borum  ti  875;  Jennings  v.  Com.,  105  Mass.  586; 

a,  66  A1&  468;  Williams  v,  8.,  67  Ala.  Com.  dl  Glover,  111  Mass.  895;  Com. 

188.  u  Rejrnolds,  122  Masa  454;  Com.  v, 

Arkansas,—  Bradley  v,  a,  82  Ark.  Darling,  129  Masa  112;  Com.  t;.  Moore, 

704;  I>odd  «.  a,  38  Ark.  517,  5ia  130  Masa  45;  Com.  v.  Whalen,  131 

California.'-  P.  v.  Burgees,  85  CaL  Masa  4ia 

115;  P.  u  Shaber,  82  CaL  86;  P.  ti.  Michigan,'^  Koster  v.  P.,  8  Mich. 

Taggart  48  CaL  81;  P.  v,  Beaver,  49  481;  Moore  v.  P.,  47  Mich.  639;  Hall 

Oa  57;  P.  V.  MitcheU,  65  CaL  286;  ix  P.,  48  Mioh.  417,  4ia 

P.  VL  Nelson,  58  CaL  104.  Jtfismnppi— Roberts  ti.  a,  55  Misa 

Connecticut—  Lewis  v.  a,  16  Conn.  421. 

82.  Jtfissouri— Conner  v.  a,  14  Ma 

(Teorgto.— Griffin  o.  a,  26  Ga.  498;  661,  565;  a  «.  Tutt,  63  Ma  595,  596; 

Loyd  V.  a,  42  Ga.  221;  Williams  u  a  «.  Dooly,  64  Ma  146;  a  v.  Beck- 

a,  46  Ga.  212;  Wood  ix  a,  46  Ga.  822;  worth,  68  Ma  82;  a  v.  Butterfield,  75 

Bethune  «.  a,  48  Ga.  505;  Goldsmith  Ma  297,  298;  [a  v.  Turner,  106  Ma 

«L  a,  68  Ga.  86i  272^] 

JSinoia— Lyons  u  P.,  68  IlL  271.  JVetwuia— a  ix  Ah  Sam,  7  Nev.  127. 

Indiana.— Edwards  «.  a,  62  Ind.  New  Hampshire,— S.  v.  Squires,  11 

34.  N.  H.  87;  a  v.  Canney,  19  N.  H.  135; 

louxu—S,  V.  Jones,  10  Iowa,  206;  &.  v.  Rand,  88  N.  H.  216;  a  tx  Blais- 

a  V.  Reid,  20  Iowa,  418;  a  u  Mor-  dell,  49  N.  H  81. 

rissey,  22  Iowa,  158;  a  tx  Hayden,  45  New  York,—  Butler  tx  P.,  4  Denia 

Iowa,  11;  a  V,  Ridley,  48  Iowa,  370;  68;  Fellinger  tx  P.,  15  Abb.  Pr.  128; 

a  IX  Short  54  Iowa,  392;  [a  tx  Wat-  P.  tx  Van  Gaasbeck,  9  Abfai  Pr.  (N.  a) 

son,  102  Iowa,  651.]  828;  P.  v.  Smith,  1  Parker,  Q  a  829; 

Kansas.— Q,  tx  Oassady,  12  Kan.  [P.  tx  Bosworth,  64  Hun,  72{  P.  t;. 

550;  a  t;.  Fookler,  22  Kan.  542;  a  tx  Haight  54  Hun,  a] 

Thompson,  28  Kan.  888;  a  tx  Mo-  JVbrt^CaroZino.— a  tx  Jim,  8  Murph. 

Anulty,  26  Kan.  68a  8;  a  tx  Dozier,  78  N.  (X  117;  a  tx  Joi^ 

[Kentucky.— Bale  tx  Com.,  98  Ky.  dan,  75  N.  Q  27;  a  tx  Hughes^  86 

35a]  N.  C.  662;  [S.  tx  Titus,  98  N.  C  705; 

Louisiana,— B,  tx  Morris,  27  La»  a  tx  Johnson,  119  N.  C  88a]. 

An.  480;  a  t;.  Malloy,  30  La.  An.  61;  Ohio,—  Spencer  tx  a,  18  Ohio,  401; 

a  tx  Curtis,  80  La.  An.  814;  [a  tx  Hartshorn   t;.  a,  22   Ohio  St  635; 

Frank,  41  La.  An.  596.]  Hagar  v.  a,  35  Ohio  St  268;  a  t*. 

Jlfatn«.—  a  tx  Carver,  49  Me.  588;  Beal,  87  Ohio  St  108,  109. 

a  V.  Bartlett  55  Me.  200;  [S.  t;.  Nedow,  Pennsylvania.—  Stewart  tx  Com., 

92  Me.  7t]  4  a  &  R.  194;  Stoops  t;.  Com.,  7  a  & 
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OH.  XVni.]  BUSGLABY  AND  OTHEB  BREAKINGS.  [§  256. 

in  a  particular  way  when  committed  in  the  night,  and  less 
heavily  when  committed  in  the  day,  the  averment  of  time,  at 
least  by  the  better  opinion,  may  be  that  they  were  done  on  a 
day  named,  with  no  mention  of  the  hour;  while,  if  in  fact  they 
transpired  in  the  night,  the  defendant  may  be  convicted,  yet 
only  the  punishment  for  day-breaking  can  be  imposed.^  Or  the 
allegation  may  be, — 

That,  eta  [as  in  the  foregoing  formula],  on,  eta,  about  the  hour  of  three 
in  the  afternoon  of  said  day  [or,  in  the  day-time  of  said  day],  eta> 

§  256.  Principals  of  second  degree  and  accessories. —  The 

methods  of  joining  principals  of  the  second  degree,  and  acces- 
sories both  before  and  after  the  fact,  which  last  include  under 
the  modern  statutes  receivers  of  goods  feloniously  stolen,  are 

R  491;  Hackett  «.  Com.,  8  Harris  Ap.  264;  [Bighamix  a,  81  Tex.  Crim. 

(P^X  95;  Hollister  v.  Ck>m.,  10  Smith  R.  244;  Scroggins  v.  a,  86  Tex.  Crim. 

(Pa.),  108;  Rolland  n.  Com.,  1  Nor-  B.  117.] 

ris  (Pa.),  806.  VermonL—  S.  v.  Clark,  42  Vt  629; 

Rhode  JslandL^S.  v.  Colter,  6  R  L  at;.  Bishop,  61  Vt  287. 

195.  Virginia. —  Vaughan  v.  Com.,  17 

[South  Carolina,^  &,  v.  Dawkins,  Grat  576;  Walker  v.  Com.,  28  Grat 

82  a  C.  17.]  969;  Johnson  v.  Com.,  29  Grat  796. 

[Sonth  Dafcoto.— a  u  Le  Croy,  8  f  TTas/iinfirfon.— a  v.  Mmer,3  Wash, 

a  D.  869.]  181.] 

Tennesaee, —  Davis  tx  a,  8  Coldw.  West  Virginia,^  a  v,  McDonald,  9 

77:  Wynne  «.  a,  6  Coldw.  319;  Pardue  W.  Va.  456;  a  v,  Betsall,  11  W.  Va. 

VL  a,  4  Baxter,  10;  Adkinson  vi  a,  6  708,  705;  [a  v.  MoClung,  85  W.  Va. 

Baxter,  669;  Wormaok  vl  a,  6  Lea,  28a] 

146;  [a  n,  Shelton,  90  Tenn.  689.]  WisooYWtYk—  Powell  «l  a,  52  Wis. 

Texas. —S.  v,  Robertson,  82  Tex.  217. 

159:  a  IX  Williams,  41  Tex.  98;  Shep>  United  States,— XJ.  8,  v.  Paul,  6 

herd  v,  a,  42  Tex.  601;  Johnson  v.  a,  Pet.  141  (place  within  the  jnrisdic- 

1  Tex.  Ap.  146, 160;  White  «.  a,  1  tion  of  the  United  States);  [U.  a  v. 

Tex.  Ap.  211;  Searcy  tx  a,  1  Tex.  Saunders,  77  Fed.  R  170.] 

Ap,  440,  441;  Martin  v.  a,  1  Tex.  Ap.  ^Crim.  Pra,  IL  §  188a;  Com.  v. 

525,  527;  Simms  v.  a,  2  Tex.  Api  110;  Reynolds,  122  Mass.  454, 456, 457;  But- 

Conoly  V.  a,  2  Tex.  Ap.  412;  Coleman  ler  v.  P.,  4  Denio,  68;  Summers  t;.  a, 

n  a,  2  Tex.  Ap.  512;  Burke  «.  a,  6  9  Tex.  Ap.  896,  89a    Apparently  con- 

Tex.  Api  74,  76;  Reeves  v.  a,  7  Tex.  tra  is  Hall  u  P.,  48  Mich.  417. 

Api  276;  Brown  «.  a,  7  Tex.  Api  619,  SRex  v.  Marshall,  4  Went  PL  62; 

620;  Webster  vi  a,  9  Tex.  Ap.  76;  Rex  v,  Monnoer,  2  Leach  (4th  ed.), 

Maoe  tx  a,  9  Tex.  Ap.  110,  111;  Sum-  667;  Rex  v.  Marshall,  1  Moody,  158: 

mers  ol  a,  9  Tex.  Ap.  896;  Hamilton  Rex  v.  By  ford,  Rusa  &  Ry.  521;  a  v. 

V.  a,  11  Tex.  Ap.  116;  Cohea  i\  S.,  11  Jim,  8  Murph.  8;  a  v.  Colter,  6  R.  L 

Tex.  Api  622;  Lawson  v,  a;  18  Tex.  195. 
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§§  257-259.]  6PB0IFI0  offenses.  [book  in. 

explained  in  an  earlier  chapter.*  Some  references  to  cases  con- 
taining forms  in  burglary  and  other  like  breakings  may  be 
convenient* 

§  267.  Degrees. — The  division  of  burglary  into  degrees,  in 
two  or  three  of  the  states,  creates  in  them  some  questions  as  to 
the  indictment.'  Eut  they  are  simple,  and  the  reader  can  refer 
to  the  cases  cited  for  forms.^ 

IL  The  Indiotment  foe  the  Attempt. 

§  268.  By  solicitation. —  Filling  up  the  outline  of  the  in- 
dictment for  a  criminal  solicitation  already  given,'  we  have  the 
following  form  for  the  misdemeanor  of  a  solicitation  to  com- 
mit a  felonious  burglary,  good  at  the  common  law,  aud  equally 
so  upon  a  statute  if  duly  expanded  to  cover  its  terms, — 

That  A.,  eta,  on,  eta,  at»  eta  [maliciously  devising  and  intending  to  pro- 
cure and  cause  the  commission  of  the  felony  hereinafter  specified*],  did 
then  and  there  solicit  and  incite  one  X  burglariously  and  feloniously  in 
the  night-time  to  break  and  enter  the  dwelling-house  of  Y.,  at,  eta,^  and 
then  feloniously  to  steal,  take  and  carry  away  the  goods  and  chattels 
therein  found  *  [or,  then  and  therein  of  his  malice  aforethought  feloniously 
to  kill  and  murder  the  said  Y. ;  or,  then  and  therein  feloniously  to  ravish 
and  carnally  know  the  said  Y.  forcibly  and  against  her  wiU;  or,  if  the 
pleader  chooses,  he  may  insert  aU  these  and  other  felonious  intents  in  the 
one  count,  connecting  them  by  the  conjunction  and^];  against  the  peace, 
eta 

§  269.  By  nnsuccessf  nl  act. —  Filling  up  in  this  place  also 
an  outline  already  given,^*  we  have  the  following,  good  at  the 

1  Ante,  §§  1 18-118.  we  may  deem  it»  Is  of  strict  rule 

>  Against  principal  and  accessory  necessary.    Grim.  Pra,  n,  §  74;  ante, 

before  the  fact—  Rex  v.  Dannolly,  §  196. 

Buss.  &  By.  310;  S.  v.  Carver,  40  Me.  ^  It  is  not  essential  that  the  place 

588;  C!om.  v.  Glover,  111  Mass.  805;  of  the  solicited  burglary  should  be 

Hartshorn  «.Sh  29  Ohio  St  685;  Loyd  in  the  county  of  the   indictment 

t'.  &,  42  Ga.  221;  Cohea  v.  a,  11  Tex  Grim.  Pnx,  I,  §^  58,  57. 

Api  622.    Against  principal  and  re-  ^  It  is  evident  that  no  other  aUega^ 

ceirer  of  the  goods. —  Com.  v,  Dar-  tion  of  time  than  that  it  was  in  the 

ling,  129  Masa  112.  night  is  necessary  to   these  avei^ 

*Crim.  Pra,  II,  §  180  and  cases  ments,  and  probably  none  of  place; 

there  cited.  because,  in  point  of  law,  it  is  imma- 

«a  v.  Tutt  68  Ma  505,  596;  Butler  terial  when  and  where  the  solicited 

V,  P.,  4  Denio,  68*  burglary  was  to  be  committed. 

»^nfe,§  106.  »Crim.  Pra,  I,  §  489;  II,  §§  74^  98. 

<  I  do  not  understand  that  this  mat-  ^^  Ante,  §  111. 
ter  in  brackets,  however  appropriate 
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CH.  XYIII.]  BUBOLAST   AND  OTHXR  BBBAKINGS.       [§§  260,  261. 

common  law,  and  upon  any  statute  the  words  of  which  itdalj 
covers, — 

That  A.,  eta,  on,  etc.,  about  the  hour  of  eleven  in  the  night-tiihe  of  the 
same  day,  at,  eta,  with  the  malicions  [and  felonious  i]  intent  then  and  there 
burglariously  and  feloniously  to' break  and  enter  the  dwelling-house  of  one 
X  there  situate^  and  feloniously  to  steal,  take  and  oany  away  the  goods 
and  chattels  therein  found,  did  then  and  there  burglariously  and  feloni- 
ously put  his  hands  upon  a  oloeed  window  of  said  dwelling-house  and  en- 
deavor to  raise  the  same,  and  with  a  false  key  and  with  some  other  imple- 
ment to  the  jurors  unknown  endeavor  to  open  a  oloeed  outer  door  of  said 
dwelling  house;  against  the  peaoe,  eta^ 

§  260.  Same  by  taking  impression  of  iej,  etc. —  Under  a 
statute  in  terms  as  given  in  another  chapter,'  following  the 
unwritten  law,  the  allegations  may  be, — 

That  A^  eta,  on,  eta  [no  need  to  say  here  in  the  night],  at,  eta,  unlaw- 
fnUy  [and  feloniously*]  devising  and  intending  burglariously  and  feloni- 
ously to  break  and  enter  in  the  night-time  the  storehouse  of  X  there  situ- 
ate^ and  feloniously  to  steal,  take  and  oarry  away  the  goods  and  chattels 
therein  found,  did  then  and  there,  to  facilitate  such  breaking  and  entering; 
unlawfuUy,  [f eloniously^  and  privately  take  an  impression  of  the  key  which 
unlocked  an  outer  door  of  said  storehouse,  and  from  said  impression  did 
then  and  there  make  and  prepare  a  false  key  for  the  unlocking,  breaking 
and  entering  of  said  storehouse;  against  the  peace,  eta^ 

§  261.  Possessing  implements. — Under  a  statute  to  punish 
as  a  felon  one  '^  who  shall  Icnowingly  have  in  his  possession  any 
engine,  machine,  tool  or  implement  adapted  and  designed  for 
cutting  through,  forcing  or  breaking  open  any  building,  room, 
vault,  safe  or  other  depository,  in  order  to  steal  therefrom  any 
money  or  other  property,  knowing  the  same  to  be  adapted  and 
designed  for  the  purpose  aforesaid,  with  intent  to  use  or  employ 
the  same  for  the  purpose  aforesaid,"  the  allegations  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  feloniously  and  knowingly  have  in  his 
possession  thirty  false  keys,*  eta,  adapted  and  designed  for  forcing  and 
breaking  open  bouses^  stores^  shops^  rooms,  safes,  trunks  and  vaults^  in  order 

1  Required  only  when  the  indio^  ^OrifSn  u  &,  26  G&  48&  See  ante, 

ment  is  on  a  statute  making  the  at-  §  194  and  nota 

tempt  a  felony.  *  It  is  not  necessary  to  say,  as  in 

s  Compare  with  forms  in  Hackett  the  form  before  me,  **  certain  imple- 

«  ConL,8 Harris (Ffti), 05; Eltx  Jordan,  ments,  that  is  to  say,  thirty,"  eta; 

76 N.  a  87;  [White  v.  P^  179  lU.  85&]  for  the  court  wiU  judicially  know 

'  Ante,  §  194.  that  the  things  mentioned  are  imple- 

^Neceesary  only  where  the  attempt  ments.    Ante,  §  187,  note,  and  places 

is  felony.  there  referred  ta 
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f elonioiuly  to  steal,  take  and  cany  away  therefrom  sach  money  and  other 
I»roperty  capable  of  being  stolen  aa  might  be  found  therein;  he  the  said  A. 
then  and  there  feloniously,  knowing  the  said  implements  and  tools  to  be 
adapted  and  designed  for  the  said  purpq^  intending  to  use  and  employ 
them  therefor;  against  the  peace,  eta^ 

1  Com.  V.  Tivnon,  8  Gray,  876.    For  house  with  intent  to  steal,  Kerkin 

other  forms,  see  Arohbi  CriuL  PL  ft  tx  Jenkins,  9  C!ox,  GL  GL  811,  6  Cos, 

£▼.  (19th  ed.)  550;  6  Cox,  Q  a  Api  66;  CL  GL  Api  67.    Armed  with  Intent  to 

Reg.  V.  Bailey,  Deara  244^  6  Cox,  C.  GL  break  into  housa    6  Cox;  a  C  Api 

241;  Beg.  v.  Thompson,  11  Cox,  Q  Q  66,  6a 
862L      Being   found   In    dwelling- 

For  BURIALS,  see  Sbfultubk 

BURNINa  BUILDINGS^  see  Absoh,  eta 
BT-LAWS,  see  ante,  §g  188-186, 17t 
CARNAL  ABUSE,  see  Rafs»  eta 
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CHAPTER  XIX. 

CARRYING  WEAPONai 

§  262.  Common-law^  indictment, —  Slightly  modifying  and 
abridging  the  terms  of  an  indictment  adjudged  good  at  the 
common  law,  we  have  the  following:  — 

That  A.,  eta,  on,  etc,  at,  eta,  did  arm  himBelf  with  pistols,  guns,  knives 
and  other  dangerous  and  unusual  weapons,  and  thereupon  while  so  armed 
did  then  and  there^  both  in  the  night-time  and  in  the  day-time,  go  forth 
into  the  highways  and  other  public  places  exhibiting  himself  to  the  people 
there,  and  Uien  and  there  to  and  in  the  presence  of  the  said  people  did  pub- 
licly proclaim  and  declare  it  to  be  his  purpose  and  intent,  and  it  then  and 
there  was  his  purpose  and  intent,  to  beat,  wound,  kill  and  mttrder  one  X 
and  other  persons  there  being,  whereby  the  public  ]>eace  was  then  and  there 
broken,  and  all  persons  then  and  there  being  were  greatly  terrified;  against 
the  peace,  eta' 

§  263.  Formula  on  statute. — The  statutes  creating  this  of- 
fense differ  so  much  in  their  terms  and  meaning  that  it  becomes 
specially  difficult  to  construct  a  general  formula  for  the  indict- 
ment on  them.    The  following  may  be  of  some  service:  — 

That  A^  eta  [ante,  §§  74-77],  on,  eta,  at,  eta  [ante,  §  SO],  did  go  about  the 
streets  and  other  public  places  there  [or  otherwise  as  the  particular  statutory 
terms  may  require],  carrying  concealed  upon  his  person  [or  openly  carrying 
and  exhibiting  to  the  teiTor  of  the  people,  or  otherwise  following  the  statu- 
tory terms  and  meaning]  two  deadly  weapons,  to  wit,  a  pistol  loaded  with 
powder  and  ball,  and  a  bowie-knife;  he  the  said  A.  not  being  then  and  there 
a  traveler  [or  otherwise  negativing  the  exceptions  of  the  statute];  against 
the  peaces  eta  [ante,  §§  6e-69].« 

§  264.  Concealed  weapon. —  Under  a  statute  making  it  a 
punishable  misdemeanor  in  ''  every  person  not  being  a  traveler, 

1  For  the  direct  discussion  of  this  >S.  «.  Huntly,  8  Ira  4ia 

offense,  including  the  pleading,  prao-  ^  For  forms   see   Bex  v,  Dennis, 

tice  and  evidence,  see  Stat  Crimes,  Trem.  P.  C.  830;  Reg.  v.  Jarrald,  Leigh 

8S  781-801.    Incidental,  Id.,  §  388;  &  (X  801,  0  Ck>x,  a  Q  807. 

Grim.  Pra,  I,  g  688;  &  v.  Ball,  78  Miss.  Alabama.— Q.  v.  Click,  2  Ala.  26; 

57;  Bedns  «.  State»  83  Ala.  68;  Craw-  Jones  v.  &,  88  Ala  27. 

ford  «.  S.,  94  Ga.  772;  S.  v.  Workman,  Arkansas.—  Wilson  u  S.,  83  Ark. 

85  W.  Va.  867;  Bell  v.  &,  89  Ala  61;  557;  Carr  v.  S.,  84  Ark.  448;  Walker 

a  V.  Nelson,  88  La.  Ann.  942;  Harris  v.  &.,  85  Ark.  SSd 

«i  a,  22  Tex.  Ap.  677.  Indiana.—  a  v.  Swose,  20  IndL  106; 

sstat  Crimes,  §  784 
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who  shall  wear  or  carry  any  dirk,  pistol,  bowie-knife,  dagger^ 
sword  in  cane,  or  any  other  dangerous  or  deadly  weapon,  con- 
cealed,'' the  allegations  may  be, — 

That  A.,  etc.,  on,  eta,  at,  eta,  not  being  then  and  there  a  traveler,  did 
cany  concealed  about  his  person  a  fire-arm  caUed  a  reTolver,  which  then 
and  there  was  a  dangerous  weapon;  againet  the  peace,  eta^ 

§  265.  Same  on  another  statute, —  Under  a  statute  making 
it  a  punishable  misdemeanor  "  if  any  person  shall  hereafter 
carry  any  concealed  deadly  weapons,  other  than  an  ordinary 
pocket-knife,  except  as  provided  in  the  next  section,"  the  in- 
dictment, when  the  matter  of  the  next  section  is  of  a  sort  not 
required  by  the  rules  of  pleading  to  be  negatived  therein,* 
may  be, — 

That  A.,  etc.,  on,  eta,  at.  eta,  did  carry  concealed  [about  his  person  ^  a 
certain  deadly  weapon  commonly  called  a  slung-shot,  and  other  deadly 
weapons  to  the  jurors  unknown,  every  one  of  said  deadly  weapons  bein^ 
other  than  an  ordinary  pocket-knife;  against  the  peace,  eta^ 

§266.  Carrying  prifately,  to  terror.— Upon  a  statute 
making  it  a  punishable  misdemeanor  to  "  privately  carry  any 
dirk,  large  knife,  pistol,  or  any  dangerous  weapon,  to  the  fear 
or  terror  of  any  person,"  it  is  good  in  allegation  to  say, — 

That  A.,  eta,  on,  eta,  at,  eta,  unlawfully  did  privately  carry,  to  the  fear 
and  terror  of  persons  then  and  there  being,  a  certain  large  knife,  which 
then  and  there  was  a  dangerous  weapon;  against  the  peaoe,  eta^ 

§  267,  Armed  Into  assembly^  not  being  officer. —  Where  it 
is  a  statutory  misdemeanor  for  one  to  ^^  go  into  any  church  or 
religious  assembly,"  etc.,  and  ^^  have  or  carry  about  his  person 

6  V.  Judy,  00  Ind.  188;  Ridenour  v.  244:  Bainey  v.  a,  8  Tex.  Ap.  G2;  Pick* 
S.,  65  Ind.  411;  S.  v.  Boss,  74  Ind.  80.    ett  v.  &,  10  Tex.  Ap^  290. 

Kentucky.—  Ck>nL  v,  McClanahan,  i  &  v,  Swope,  20  Ind.  106u 

2  Met  (Ky.)  a  J  Grim.  Pra,  I,  §§  686-«8a 

Massachusetts.^  Com.  v.  0'Ck>nnor,  >  These  words  are  not  in  the  form 

7  Allen,  588;  Com.  v,  Doherty,  103  before  me;  but,  if  the  court  should 
Mass.  443.  interpret  the  statute  as  embracing^ 

North  Carolincu — S.  v.  Newsom,  5  them  in  meaning,  so  that  it  would 
Ir&  250.  not  be  an  offense  to  cany  the  weapon 

Tennessee.—  S.  v.  V^ilbum,  7  Bax-  apart  from  the  person  in  a  trunk  or 
ter,  57,  68;  Porter  v.  &,  7  Baxter,  106;  under  the  seat  of  a  vehicle  in  which 
Sb  V.  Bentley,  6  Lea,  205.  one  was  riding,  the  indictment  would 

Tea;aa— Scott  v.  a,  40  Tex.  503;  probably  be  held  m  without  them. 
Smith  VL  a,  42  Tex  464;  Porter  v.  a,  Crim.  Pra,  I,  g§628-628;  Stot  Crimes, 
1  Tex.  Api  477;  Lewis  v.  &,  2  Tex.    §  796^ 

Ap.  26;  Leatherwood  a  a,  6  Tex.  Ap.       « Com.  «l McClanahan, 2  Met  (Ky.)8» 

•a  V.  Bentley,  6  Lea,  205. 
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a  pistol  or  otfaer  fire-arm,  etc.,  unless  an  officer  of  the  peace," 
the  allegations  may  be, — 

That  A.y  etc.,  on,  eta,  at»  etc.,  unlawfully  did  go  into  a  certain  religioi  s 
assembly  of  persons  met  for  public  religious  worship,  near,  eta,  and  did 
then  and  there  in  said  assembly  have  and  carry  on  his  person  a  certain 
pistol,  he,  the  said  A.,  not  being  then  and  there  an  officer  of  the  peace; 
against  the  peace,  eta^ 

§  268.  Haying  dangerous  weapon  when  arrested. —  Under 
a  statute  making  punishable  for  misdemeanor  one  who,  ^^  when 
arrested  upon  a  warrant  of  a  magistrate  issued  against  him  for 
an  alleged  offense  against  the  laws  of  this  state,  etc.,  is  armed 
with,  or  has  on  his  person,  slung-shot,  metallic  knuckles,  billies^ 
or  other  dangerous  weapon,"  ^  it  is  believed  to  be  sufficient  in 
averment  to  say, — 

That  A.,  eta,  on,  eta,  at»  eta,  being  duly  and  lawfully  arrested  by  X,  a 
constable  of  said  town,  on  a  valid  and  sufficient  warrant  duly  issued  by  Y., 
esquire,  a  justice  of  the  peace  in  and  for  said  county,  having  lawful  juris- 
diction in  the  premises,  for  and  on  a  charge  of  larceny  alleged  to  have  been 
theretofore  committed  by  the  said  A.  in  said  county,'  then  and  there,  while 
being  so  arrested,  was  armed  with  and  did  have  on  his  person  a  certain 
dangerous  weapon,  to  wit>  a  pistol  loaded  with  gunpowder  and  a  leaden 
bullet^  and  capped;  against  the  peace,  eta* 

iPorter  «.  &,  1  Tex.  Ap.  477.  ^Gom.  u  Doherty,  108  Masa  44a 

'Mass.  QeiL  Stats.,  ch.  164,  g  IOl  And  see  the  form  in  Com.  v.  O'Gon- 

>  On  the  question  of  the  sufficiency  nor,  7  AUen,  583,  on  another  clause 

of  this  part  of  the  form,  see  the  elu-  of  the  same  statute^  See  Stat  Crimes^ 

oidations  of  the  chapter  beginning  §  796L 

aiae^§9t 

For  cattle;  see  Animalb. 

CEMETERIES,  see  Sefuutubb. 
CHALLENGE  TO  FIGHT,  see  DUBLDia 
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CHAPTER  XX. 

CHAMPERTY  AND  MAINTENAN(3B.l 

§  269.  Practleal  disuse, — The  importanoe  of  the  title  Cham- 
perty and  Maintenance  in  the  criminal  law  consists  of  the  re- 
lation of  these  offenses  to  our  civil  jarispradence.  For  the 
pure  criminal  wrong,  as  distinguished  from  the  conspiracy  to 
disturb  the  current  of  justice  in  the  courts,  there  are  no  modern 
prosecutions  either  in  England  or  the  United  States.    Still, — 

§  270.  Form  for  maintenance. —  The  books  give  us  a  form 
of  the  indictment  for  maintenance,  differing  in  minor  particu- 
lars, but  nearly  the  same  in  substance  in  all  of  them,  and  the 
practitioner  may  possibly  find  a  use  for  it.  There  may  be 
room  for  the  question  whether  its  allegations  are  not  in  terms 
too  general.'    It  is, — 

That  A.,  eta,  on,  etc.,  at,  etc.,  did  unjostly  and  unlawfuUy  maintain  and 
uphold  a  certain  suit*  which  was  then  and  there  depending  in  the  ooort-of, 
etc  [naming  the  oourt],  between  X  as  plaintiff  and  Y.  as  defendant^  in  a 
plea  of,  eta  [saying  what>  and  perhaps  particularizing  the  subject  of  the 
suit],  to  the  hindrance  and  disturbance  of  the  public  justice  of  the  state; 
against  the  peaoe,  eta* 

1  For  the  direct  expositions  of  these  *2  Chit  Grim.  Law,  284;  Rex  tk 

offenses,  with  the  pleading,  practice  Langrish,  Trem.  P.  C  176;  Bex  v, 

and   evidence,  see   Crim.  Law,  II,  Price,  Trem.  ^P.  CL 177;  2  Stark.  PL 

g§  121-140;  Crim.  Pro,  II,  §g  154-166^  (2d  ed.)  704;  Train  ft  H.  Prea  871; 

Incidental,  Crim  Law,  I,  §§  807, 541,  2  Morris,  St  Cas.  Apu  1804;  Davis, 

942,  note;  Stat  Crimes,  g  28a  Prea  164;  Bum,  Just,  tit  Mainte- 

s  Grim.  Pbo,  n,  gg  164-16&  nanoa 
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CHEATS  AT  COMMON  LAW.i 

§271.  Nature  and  Importanee, —  The  nnmerous  modern 
statntes  against  obtaining  money  and  goods  by  false  pretenses 
have  so  far  covered  the  indictable  ground  as  almost  to  with- 
draw the  attention  of  prosecutors  from  the  common-law  cheat. 
Yet,  except  in  two  or  three  states  in  which  there  are  no  com- 
mon-law offenses,  the  conmion  law  of  cheat  can  often  be 
invoked  with  effect  to  reach  cases  which,  by  accident^  the  tech- 
nical terms  of  the  statutes  have  failed  to  include.  The  exposi- 
tions in  **  Oriminal  Law  "  will  show  that  the  law  of  this  subject 
is  reasonably  plain;  though  there  are  some  nice  questions  upon 
which  doubts  and  differences  of  judicial  opinion  may  arise. 

§272.  Formula  for  indictment* — The  indictment  may 
charge, — 

That  A^  eta  [ante,  gg  74-77],  on,  eta,  at»  eta  fante,  §  80],  having  in  his 
posseasian  a  false  token  oaloulated  and  adapted  to  deceive,  mislead,  and 
oheat  persons  of  ordinary  caution  and  prudence^  to  wit»  eta  [saying  in 
what  the  false  token  consisted*,  or,  tl^e  pleader  may  otherwise  so  describe 
the  transaction  that  the  false  token  will  appear],  and  then  and  there  de- 
vising and  intending  thereby  to  cheat  and  defraud  one  Z.  [or,  whomsoever 
he  could  oheat  and  defraud],  did  then  and  there,  eta  [saying  what],  all  of 
which  was,  as  the  said  A.  then  and  there  well  knew,  false  [and,  in  proper 
circumstances,  pointing  out  more  minutely  the  falsity];  by  means  whereof 
the  said  X.,  relying  thereon  and  having  faith  and  confidence  in  the  truth 
thereof,  did  then  and  there^  eta  [saying  what  X  did,  and  otherwise  explain* 
ing  the  fraud;  or,  instead  of  this,  the  indictment  may,  if  the  facta  require, 
stop  short  so  as  to  set  out  merely  an  attempt  to  cheat];  against  the  peaces 
9ta[afa€^gg6(M9>]. 

1  For  the  direct  discussions  of  this  <For  forms  see  Trem.  P.  CL  85-110, 

offense^  with  the  pleading,  practice  22S,  258,  368  (not  all  of  ^he  forms 

and  evidence^  see   CrintL  Law,   H,  here  being,  according  to  the  later 

§S  141-108;  Crim.  Pro,  U,  §§  158-  decisions*  good);  4  Went  PL  55,  78- 

16L  Incidental,  Crim.  Law,  I,  §§  571,  79,  857-859;  6  id.  889-892;    2   Chit 

582-585;    Stat  Crimes,  §§  260,  847.  Crim.  Law,  527,  539;  3  id.  698-700, 

And   compare    with    CoNSPmACY;  1000-1004    1017;    Matthews,    Crim. 

Fai^b  Pbbtenses,  eta  Law,  472;  Arohb.  Crim.  PL  &  Ev. 
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§273.  Selling  by  false  scales  —  (Common  form). —  The 

<^ommoQ  £nglish  indictment  for  selling  by  false  scales  is,  with 
its  verbiage, — 

That  A.,  etc.,  on,  etc.,  and  from  thence  until  the  taking  this  inquisition 
[the  continttando  is  needless  in  setting  out  this  offense,  but  if  the  pleader 
elects  1  to  employ  it»  let  him  follow  the  slightly  different  words  given  ante, 
§  83],  [at»  eta,  which  is  better  than  to  lay  the  place  as  below],  did  use  and 
exercise  the  trade  and  business  of  a  shopkeeper,  and  during  that  time  did 
deal  in  the  buying  and  selling  by  weight  of  divers  goods,  wares  and  mer- 
chandises [to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid.  Not 
necessary  if  the  place  is  laid  as  above];  and  that  the  said  A.  [being  a  per- 
son of  a  wicked  and  depraved  mind  '],  and  contriving  and  fraudulently  in- 
tending to  cheat  and  defraud  the  sub jects  of  our  said  lord  the  king  [whilst 
he  the  said  A.  used  and  exercised  his  said  trade  and  business,  to  wit,  on 

the  said day  of ,  and  on  divers  other  days  and  times  between 

that  day  and  the  day  of  taking  this  inquisition,  at  the  parish  aforesaid,  in 
the  county  aforesaid*],  did  knowingly,  unlawfully,  wilfully  and  publicly 
keep  in  a  certain  shop  there,  wherein  the  said  A.  did  so  as  aforesaid  carry 
on  his  said  trade  and  business,  a  certain  false  pair  of  scales  for  the  weigh- 
ing of  goods,  wares  and  merchandises  by  him  sold  and  disposed  of  in  the 
way  of  his  said  trade  and  business;  which  said  scales  were  then  and  there,* 
by  artful  and  deceitful  ways  and  means,  so  made  and  constructed  as  to  cause 
the  goods,  wares  and  merchandises  weighed  therein  and  sold  by  the  said 
A.  as  aforesaid  to  appear  of  much  greater  weight  thim  the  real  and  true 
weight  thereof,  to  wit,  by  one-eighth  part  of  such  apparent  weight;  and 
that  the  said  A.  [on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in 

<10th  Lend,  ed.)  296 ;  [Reg.  v.  Verones,  North  Carolina.^-  &  tx  Simpson,  3 

1  Q.  a  360;  Maxwell  v.  P.,  168  IlL  Hawks,  620;  &  v.  Justice,  2  Dev.  199; 

248;  Jones  t?.  a,  97  (}a.  480;  Miller  tx.  a  «i  Burrows,  11  Ireu  477;  a  v,  Cor- 

a,  99  Ga.  207;  a  v,  McManus,  89N.  C  bett,  1  Jones  (N.  Q),  264;  a  v.  Boon, 

555;  Willis  «.  a,  105  Ga.  683;  Warren  4  Jones  (N.  Q),  463;  a  tx  Smith,  75 

V.  a,  94  Ala  79;]  Rex  «.  Snead,  2  N.  C.  14t 

Show.  339;  Rex  v,  Govers,  Say.  206;  Virginia.^  Com,  v.  Speer,  2  Va. 

Reg.  V.  Macarty,  6  Mod.  301,  2  Ld.  Ca&  6& 

Raym.  1179:  Rex  v,  Wheatly,  2  Bur.  United  5fafe&— District  of  Colum- 

1125,  1  W.  BL  273;  Rex  v.  Bower,  bia.    U.  a  tx.  Watkins,  8  Cranch,  Q 

Oowp.  323;  Rex  v.  Haynes,  4  M.  &  a  Q  441,  495. 

214;  Rex  v.  Lara,  2  Leach  (4th  ed.),  ^Ante,  §  8L 

647,  6  T.  R.  565;   Reg.  v.  Marsh,  1  >  Not  necessary.    ^nfe,§46. 

Den.  C.  C.  505,  3  Cox,  0.  C.  570;  Reg.  *  It  is  equally  good  in  law  while  it 

V.  Eagleton,  Dear&  376,  515,  6  Cox,  is  briefer  to  say '* then  and  there;'* 

C.  C.  559;  Reg.  v.  Gloss,  Dears.  &  Bw  or,  if  this  is  deemed  doubtful,  ''there 

460,  7  Cox,  CL  CL  494.  during  the  time  aforesaid,*' as  at  an^e, 

MasBochusetts.'-  Coul  «.  Hearsey,  §  81 

1  Mass.  137;  Com.  u  Warren,  6  Mass.  *  If  "  then  and  there  '*  are  not  good 

72,  74  in  the  place  in  brackets  above,  they 

New  York.-^  P.  v.  Babcock,  7  Johna  are  not  in  this  place. 
201;  P.  V.  Fish.  4  Parker,  G  G  206. 
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the  oounty  aforesaid  ^  ],  he  the  said  A.  then  and  there  well  knowing  the 
said  scales  to  be  false  as  aforesaid,  did  knowingly,  wilfully  and  fraudu- 
lently sell  and  utter  to  one  X  [a  subject  of  our  said  lord  the  king  ']  certain 
goods  in  the  way  of  the  said  trade  of  him  the  said  A.,  to  wit,  a  large  quan- 
tity of  sugar  weighed  in  and  by  the  said  false  scales  as  and  for  twenty 
pounds'  weight  of  sugar,  whereas  in  truth  and  in  fact  the  weight  of  the 
said  sugar  so  sold  and  falsely  weighed  as  aforesaid  was  short  and  deficient 
of  the  said  weight  of  twenty  pounds,  to  wit,  by  one-eighth  part  of  the  said 
weight  of  twenty  pounds  [to  wit.  at  the  parish  aforesaid,  in  the  county 
aforesaid*];  [to  the  great  damage  of  the  said  X.,  to  the  evil  example  of  all 
others^],  and  against  the  peaoe,  eta^ 

§  274.  False  dice. —  Adhering  less  closely  to  the  mere  words 
of  forms  in  the  old  books,  and  rejecting  what  is  certainly  rab- 
bish,  we  have, — 

That  A.,  eto^  on,  etc.,  at»  eta,  unlawfully  and  maliciously  devising  and 
intending  to  cheat  and  defraud  one  X.,  did  then  and  there  procure  and  cause 
the  said  Z.  to  play  with  him  the  said  A.,  for  money  and  other  valuable 
things,  with  dice,  at  a  certain  unlawful  game  called,  eta  [naming  the  game, 
though  probably  this  is  not  strictly  necessary];  and  in  and  for  the  playing 
of  the  said  unlawful  game  the  said  A.  then  and  there  fraudulently,  craftily, 
And  secretly  procured  and  caused  to  be  used  false  dice,  knowing  them  to 
be  fiilse,  and  the  said  X  being  as  the  said  A.  well  knew  then  and  there 
Ignorant  of  the  said  falsity  and  believing  the  said  dice  to  be  true  and  just; 
whereby,  and  by  means  of  other  falsity  whereof  the  said  X.  was  likewise 
ignorant  in  the  playing  of  said  game,  the  said  A.  did  then  and  there  fraud- 
ulently, deceitfully  and  craftily  cause  himself  to  appear,  and  cause  the  said 
Z.  to  accept  such  appearance  as  and  for  truth,  to  win  of  the  said  X.  the  sum 
of  ten  dollars  in  money  and  current  bank-bills;  which  said  sum,  in  truth 
and  in  justice  then  and  there  belonging  to  the  said  X,  he  the  said  A.  did 
then  and  there  convert  and  appropriate  to  his  own  use,  cozening  and  cheat- 
ing so  as  aforesaid  the  said  X  out  of  the  same;  against  the  peace,  eta* 

^This  method  of  laying  the  time  is  follows  one  of  the  counts  of  an  in. 

awkward,  and  probably  ill  for  uncer-  dictment  in  five  counts,  in  Rex  v. 

tainty;  because  tlie  eorUinuando  ex-  Hill,  6  Went  P.  G.  389.    And  com- 

tends  the   ''aforesaid"   time   over  pare  with  6  Cox,  G.  C.  Ap^  61, 62;  Rex 

manydaya  The  other  method  should  v.  Wheatly,  2  Bur.  1125, 1 W.  BL  278; 

be  preferred.  P.  v.  Fish,  4  Parker,  a  C  20a    False 

*  Useless.  measare. —  For  buying  and  selling  by 

*  This  repetition  of  the  place  is  not  false  measure,  eta,  see  Rex  v.  Smith, 
needed.  Trem.  P.  C.  268;   Rex  v.  Wheatly, 

« Unnecessary.    Ante,  §  4a  supra;  4  Went  PL  358;  8  Chit  Crim. 

^Matthews,  Crim.  Law,  472;  8  Chit  Law,  1004;  Reg.  v.  Eagleton,  Deara 

CrinL  Law,  lOOa    In  Archbold  there  876,  616;  6  Cox,  C.  C.  559;  Rex  v.  Os- 

sre  slight  yet  not  material,  changes  bom,  8  Bur.  1697. 
in  the  expression.    ArchK  Crim.  PL       *  Rex  v,  Amope,  Trem.  P.  C.  91 ; 

A  £▼.  (19th  ed.)  68a    It  more  nearly  Rex  v,  Betsworth,  Trem.  P.  G.  9a 
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§  276.  False  marks  on  goods. —  A  dealer  who  pats  on  an 
article  a  false  trade-mark,  or  any  other  like  false  mark,  and  by 
means  of  it  sells  the  article  for  one  of  saperior  manufacture 
and.  for  an  enhanced  prico,  to  the  defrauding  of  the  purchaser> 
commits  a  cheat  indictable  at  the  common  law.^  If,  for  ex- 
ample, to  the  copy  of  a  picture  of  a  famous  artist  the  name  of 
the  artist  is  attached,  and  then  it  is  thus  fraudulently  and 
knowingly  sold  as  being  the  original  painting,  the  allegations 
against  the  seller  may  be, — 

That  heretofore,  and  before  the  commission  of  the  offense  hereinafter 
recited,  one  M.,  of,  eta,  was  an  artist  in  painting  of  great  celebrity  and 
wide  fame,  so  that  his  original  productions  were  worth  large  prices  in  the 
market;  and  that  A.,  etc.  [the  defendant],  on«  eta,  at»  eta,  being  a  dealer 
in  pictoree,  and  being  possessed  of  a  worthless  copy  of  one  of  the  valuable 
pictures  of  the  said  Bl,  knowing  it  to  be  a  copy  and  devising  fraudulently 
to  seU  it  for  a  price  greatly  beyond  its  true  value,  did  then  and  there  cause 
the  name  of  the  said  M.  to  be  painted  thereon;  and  did  then  and  there, 
knowing  the  said  picture  to  be  a  copy  and  not  an  original,  fraudulently* 
wilfully  and  falsely  represent  and  pretend  to  one  X,  who  was  then  and 
there  desirous  of  purchasing  an  original  painting  of  the  said  11,  that  the 
said  copy  was  such  original,  and,  in  confirmation  thereof^  showed  to  the 
said  Z.  the  said  name  of  the  said  H.  so  as  aforesaid  fraudulently  painted  on 
said  copy;  whereupon  the  said  X,  relying  on  said  name  so  fraudulently 
painted  upon  said  copy,  and  on  the  said  false  representation  and  expla- 
nation thereof  by  said  A.,  did  then  and  there  under  the  belief  so  fraudu- 
lently induced  that  said  copy  was  said  Bl's  original  painting,  pay  to  the 
said  A.  therefor  the  sum  of  five  hundred  dollars  in  money  and  current  bank- 
bills,  whereof  the  said  A.  did  t^en  and  there  so  as  aforesaid  cheat  and  de- 
fraud him;  against  the  peace,  eta' 

§  276.  False  writing. —  A  false  writing  may  be  such  a  false 
token  that  a  fraud  effected  through  it  will  be  an  indictable 
cheat  at  the  common  law; '  though,  in  practice,  the  indictment 
will  commonly  be  for  forgery.  The  following  is  a  sample  of 
the  allegations  for  cheat:  — 

That  A.,  eta»  on,  eta,  at,  eta,  having  in  his  hands  and  poBession  a  floti- 

And  compare  with  Rex  «  Sidney,  6  Chit  Crim.  Law,  539;  Rex  ix  Ed- 
Went  PL  891.  wards,  Trem.    P.    Q  103;    Rex  v. 

iReg.  V.  Gloss,  Deara  &  B.  460, 460,  Farmer,  Trem.  P.  C.  109;  Rex«.  Pool- 

467,  7  Cox;  a  a  494;  Grim.  Law,  H,  son,  Trem.  P.  C  108;  Rex  «  Worrell* 

§§  147, 15a  TrenL  P.  Q  106. 

SReg.  u  aoss,  fuprcL    And  see,       *  Grim.  Law,  II,  §§148;  14& 
for  other  forms  in  analogous  cases,  2 
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tious  bank-note,  purporting  to  be  issued  by  the  bank  of,  etc.,  in  the  state 
ot,  etc.,  and  to  be  signed  by  Bl  as  president  and  countersigned  by  N.  aa 
cashier,  in  form  and  appearance  like  the  bank-bills  which  circulate  as 
money  in  this  state,  for  the  sum  of  twenty  dollars,  payable  to  the  bearer 
on  demand,  and  there  being  no  such  bank  and  no  such  president  and  cash- 
ier, and  the  said  fictitious  bank-note  being  utterly  worthless,  all  of  which 
the  said  A.  then  and  there  well  knew,  did  then  and  there,  by  color  and 
means  thereof,  and  by  deliTcring  it  to  one  X.,  and  pretending  to  h!m  that 
it  was  a  good  and  valid  bank-note  and  worth  twenty  dollars,  fraudulently 
and  deceitfully  obtained  of  said  Z.  six  dollars  in  good  and  current  bank- 
bills  and  money,  and  fifteen  yards  of  cloth  of  the  value  of  fourteen  dollars; 
against  the  peace,  etc.^ 

§  277.  In  eoneluslon. —  While  these  forms  do  not  com- 
pletely cover  the  subject,  they  are  sufficiently  varied  to  enable 
the  practitioner  readily  to  draw  whatever  he  may  desire. 

1  Com. «  Speer,  2  Va.  Cas.  65;  Rex  order  to  induce  X.  to  believe  that  he 

II  Govers,  Say.  206;  8  Chit.  Crim.  was  a  merchant,  and  had  received 

Law,  1001, 1004;  4  Went  PL  78,  75,  such  commissions,  and  to  induce  X. 

77.    If  this  were  an  indictment  for  to  give  him  credit,  the  defendant 

forgery,  it  would  be  necessary  to  set  did  deceitfully  produce  to  X  several 

out  the  fictitious  bank-bill  or  other  paper  writings,  which  he  falsely  af- 

false  writing  by  its  tenor.    Crim.Pra,  firmed  to  be  letters  from  Spain,  con- 

n,§§401,403.    And  so  is  the  form  for  taining    commissions     for    jewels, 

a  cheat  by  a  false  letter  in  Reg.  v.  watches   and   other  goods,  to  the 

Saunders,  Trem.  P.  C.  100.  But  prob*  amount  of  four  thousand  pounds;  by 

ably  cheat  rests  on  a  different  rea-  means  whereof  he  did  get  into  his 

son,  as  to  this  question,  from  f orgery^  hands  two  watches,  the  property  of 

At  aU  eventSi  the  forms  generally  X ;  whereas  in  truth  the  defendant 

in  cheat  accord  with  the  one  pro-  was  not  a  merchant,  and  the  paper 

pounded  in  the  text,  though  they  are  writings  containing  such  oommis- 

not  numerous.   And  such,  with  some  sions  were  false  and  counterfeit" 

exceptions,  is  the  api»roved  method  Still  it  is  possible  that  the  form  of 

in  the  statutory  cheat  of  obtaining  the  indictment,  which  appears  thus 

money  and  goods  by  false  pretenses,  in  the  report,  is  not  there  given  in 

Crim.  Pra,  n  §  17a    Thus,  in  Rex  full    And,  assuming  it  to  be  com- 

tx.  Gtovers^  gupra,  which  was  a  case  plete,  the  case  is  not  conclusive  of 

of  oommon-Iaw  cheat,  a  motion  in  the  old  law;  for  the  present  question 

arrest  of  judgment  was  overruled,  was  not  raised,  and  only  the  indict- 

the  allegations  being, —  ability  of  the  transaction  was  af- 

"  That  A.,  eta  [on,  eta,  at,  eta],  in«  firmed  by  the  court    And,  on  the 

tending  to  cheat  Z.,  did  deceitfully  whole,  there  is,  as  to  some  cases,  fair 

take  upon  himself  the  style  and  char-  ground  to  argue  to  a  court,  from  the 

acter  of  a  merchant,  and  did  deceit-  analogies  of  forgery,  libel,  and  some 

fully  afSrm  to  X  that  he  was  a  mer-  others,  that  the  tenor  should  in  them 

chant,  and  had  received  divers  com-  be  set  out 
missions  from  Spain;  and  that,  in 
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For  GHILD  MURDER,  see  Concraucent  of  Bibth. 
CHILDREN,  CARNAL  ABUSE  OF,  see  RiLPi;  Era 
CHURCH,  see  DisTXTBBiNa  MEEfnNa& 
CIT7  ORDINANCES,  see  ante,  §g  18a-18Q,  171. 
COHABITATION,  see  Adultebt,  sia;  Inobsxl 
COIN,  see  CoxTNTBRFErrnro,  Era 
COMMON  BARRATOR,  see  NuiBAKcnL 
COMMON  SCOLD,  see  Nuibanok 
COMPOUNDING,  see  ante,  g§  128-187. 
CONCEALED  WEAPONS^  see  Cabbyivo  WEAFOfllL 
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CHAPTER  XXn. 

« 

CX)NCEALMENT  OP  BIRTH,  OR  CHILD  MURDERi 

§278.  Following  the  statute  —  Formula. —  This  offense 
being  purely  statutory,  the  indictment  simply  follows  the  terms 
of  the  interpreted'  statute;  with  a  due  setting  out  of  the  par- 
ticulars to  individualize  the  transaction,  and  the  introduction 
of  the  word  "  feloniously  "  where  the  offense  is  felony.    Thus, — 

That  A^  etc.  [ante,  §g  74-77J,  on,  etc.,  at,  etc.  [ante,  §  80],  being  delivered 
of  a  child  which  was  then  and  there  born  alive  and  a  bastard,  and  the  said 
child  afterward  then  and  there  dying  [or,  if  the  statutory  words  are  different* 
follow  them],  did  afterward  then  and  there  maliciously  [and  feloniously] 
endeavor  to  secrete  and  conceal  the  dead  body  thereof,  by,  etc.  [saying 
what  she  did*],  so  that  it  could  not  be  known  whether  the  same  was  bom 
aUve  or  not»  eta  [or,  employing  such  other  words  as  are  in  the  statute;  or,  on 
a  statute  worded  differently  from  what  is  thus  supposed,  that  A.,  eta,  as 
above,  being  pregnant  with  a  child  which,  if  bom  alive,  would  be  a  bastard, 
was  then  and  there  willingly  and  of  her  own  procurement  delivered  thereof 
in  secret,  and,  the  said  child  then  and  there  being  dead,  she  did  then  and 
there  by,  eta,  conceal  the  death  thereof,  so  that  it  is  not  known  whether  it 
was  bom  dead*  or  alive  and  was  murdered];  against  the  peace,  eta  [ante, 
;65-e9].« 


1  For  the  direct  elucidations  of  this  ters,  Car.  ft  11 164;  Bex  tx  Cozhead, 

offense^  with  the  pleading,  practice  1  Car.  &  K  628. 

and    evidence,   see    Stat     Crimes,  Arkansas,—  Sullivan  tt  SL,  86  Ark. 

gg768-78a    Incidental,  Crim.  Pft)^,  I,  64 

%  46S,  527.  JfiMOurt.— a  v.  White,  76  Ma  9& 

s^nt«,§g32,8&  Pennsylvania.— Com,  v,  Clark,  8 

s Stat  Crimes*  g  77a  Ashm.    105;   Douglass    v.   Com.,   8 

«For  forms  see  ArchK  Crint  PL  ft  Watts,  635. 

Ev.  (10th  Lend,  ed.)  485;  (19th  ed.)  Bhode  IdancL^Q,  tt  Sprague,  4 

T78;6Coz;aa  Ap.ll8;RexiLWal-  &  L  267. 

For  (X)NCaSALM£NT  OF  CRIME,  see  ante,  §  12a 

CONCnSALMENT  OF  OFFENDER,  see  ante,  gS  118^  1^ 
CONQREGATION,  see  Dibtubbino  MssriNa 
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CHAPTER  XXm. 

OONSPIRAOY.i 

gSTOl  Introdaotioii. 
980-286b  Indictment  in  generaL 
287-812L  For  particular  oon8piiiioie& 
818-^16i  Practical  soggeetiona 

§  279,  How  chapter  difided.— We  shall  consider  the  forms 
for,  L  The  indictment  in  general;  IL  The  indictment  for  par- 
ticular conspiracies.  Following  which  will  be,  ILL  Practical 
suggestions. 

1.  Thb  Indiotmbnt  nr  Genbbal. 

§  280.  Preparation. —  One  who  would  draw  an  indictment 
for  conspiracy  should  begin  by  familiarizing  himself  with  the 
law  of  the  offense,  both  in  general  and  under  the  statutes  and 
decisions  of  his  own  state.  JSTot  every  indictment  good  in  one 
state  is  so  also  in  every  other.  Kor,  in  a  work  like  the  present, 
made  for  use  in  all  the  states,  is  it  possible  to  lay  down  such 
directions  and  forms  as  will  supersede  the  necessity  of  the 
pleader's  looking  and  seeing  for  himself.  Some  things  to  which 
his  particular  attention  should  be  directed  are  — 

§  281.  The  county. —  Since  he  has  his  choice  to  lay  the 
venue  either  in  the  county  of  the  original  unlawful  confedera- 
tion, or  in  that  wherein  any  overt  act  pursuant  thereto  trans- 
pired,' he  should  select  a  county  with  careful  reference  to  the 
various  considerations,  prominent  among  which  is  the  facility 
of  proving  the  venue.    Again,  — 

§  282.  Oyert  act. —  He  should  see  whether  or  not  it  is  nec- 
essary, under  the  statutes  and  adjudications  of  his  state,  to  lay, 
what  is  not  required  by  the  common  law,  one  or  more  overt 

1  For  the  direct  discnssions  of  this  814,  074;  n,  §§  86, 124,  45d,  605;  Crim. 

offense,  with  the  pleading,  practice  Pra,  I,  §§  61,  437,  464,  468,  516,  580, 

and  eyidence,  see   Crim.   Law,  H,  644,   1019,    1022,   1088,    1248;    Stat 

§§  16»-240;  Crim.  Pro.,  II,  §§  202-245i  Crimes,  §§  260,  625,  629,  688,   808; 

Incidental,  Crim.  Law,  I,  ^  432, 692,  [Pettibone  v.  U.  a,  148  U.  a  197.] 

593,597a,  688-<»9,  767,768,  792,  801,  >  Crim.  Pra,  I,  g  61;  11,^206,286. 
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acts,  and  whether  such  acts  are  essential  to  the  constitution  of 
the  offense  itself,^  and  frame  his  allegations  to  satisfy  the  law 
in  this  respect.    Moreover, — 

§  283.  Natnre  of  '*  unlawful." —  Conspiracy  being  the  cor- 
rupt agreeing  together  of  two  or  more  persons  to  do,  by  con- 
certed action,  something  unlawfvlj  either  as  a  means  or  an 
end,*  he  should  acquaint  himself  with  the  meaning  of  ^^  unlaw- 
ful ^  as  held  in  his  own  state.  By  the  English  common  law, 
and  the  adjudications  believed  to  be  the  more  numerous  with 
OS,  "  unlawful "  is  not  in  this  connection  a  synonym  for  crimi- 
nal, but  it  includes  also  what  is  forbidden  on  the  civil  side  of 
our  jurisprudence.  Yet  the  tribunals  in  some  of  our  states, 
rather  by  a  series  of  blunders  than  by  any  enlightened  exami- 
nations of  the  question,  have  assumed  that  '^  unlawful "  means, 
in  criminal  conspiracy,  indictable ;  so  that,  for  example,  an 
allegation  of  a  conspiracy  to  cheat  a  person  named  of  his 
money  and  goods,  cheating  being  necessarily  unlawful  but  not 
necessarily  criminal,  is  not  good,  unless  criminal  methods  are 
set  out, — contrary  to  the  English  and  better  American  doc- 
trine.* The  pleader  must  be  careful  not  to  mistake  how  this 
question  is  regarded  in  his  own  state. 

§  284.  Bnle  for  Indictment* — In  conspiracy,  the  same  as  in 
any  other  misdemeanor,^  the  rule  for  the  indictment  is  that, 
with  reasonable  particularity  and  individualization,  it  must 
aver  facts  which  together  constitute  in  matter  of  Ikvt  prima 
facie  guilt;*  and,  if  it  is  on  a  statute,  it  must  pursue  therein 
the  substantial  statutory  terms.*  Therefore  the  pleader  is  re- 
quired to  know  what  constitutes  guilt  under  the  administra- 
tion of  this  branch  of  our  jurisprudence  in  his  own  state. 

§  286.  Formula. —  Unless  resulting  from  some  statute,  there 
are  probably  in  the  indictment  for  conspiracy  no  words  so 
technical  as  not  to  admit  of  substitutes.  In  the  beaten  track, 
a  good  formula  is, — 

That  A.,  eta  [ante,  §g  74-77]»  R,  etc  [ante,  §§  74-77],  and,  eta  [adding,  in 
the  same  way,  the  names  of  any  other  persons  whom  it  is  desirable  to  in- 

iCrim.  Law,  n,  §§  192;  108;  Crim.       ^Crim.  Pra,  I,  g§  631^687. 
ProL,  n,  §g  205,  208^  217,  222L  » Id..  I,  g§  828, 829-881, 885, 498, 509, 

<  Crim.  Law,  II,  §  171.  618,  518a,  519,  523,  566-584;  II,  §  217. 

•Crim.  Law,  II,  §§  172,  178,  185,       'Id.,!,  §g  610-612. 
198-202;  Crim.  Pra,  II,  §§  207-209, 
212-217. 
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olude  as  defend£.Aitt-«J,  on,  etc,  at,  etc.  [antCf  §  80],'  tmlawfiilly  and  mali- 
ciously did  conspire,  combine,  and  confederate  together '  to,  eta  [say  what 
If  the  thing  thiw  set  down  is  such  as  the  law  deems  "unlawful,"  within  the 
meaning  of  the  word  in  the  definition  of  conspiracy,^  the  offense  is  fully 
charged,  and  the  indictment  may  conclude  here,  unless  a  statute  has  re- 
quired an  overt  act  If  such  thing  i^  not  in  this  sense  unlawful,  then  the 
pleader  OinBt  proceed  to  allege  unlawful  means,  thus],  by,  eta  [proceeding 
to  set  ou  w  the  means  whereby  the  thing  was  by  the  conspirators  agreed  to 
be  acco'ir.plished.^  Here,  by  the  conmion  law,  and  under  most,  not  all,  of 
onr  sV&tutes,  the  indictment  may,  if  the  pleader  chooses,  concluda  But  he 
may  elect  to  add  overt  acts,*  or  the  statute  may  require  them.  Then  the 
allegations  proceed:]  And  in  pursuance  of  the  said  unlawful  and  malicious 
combination  and  conspiracy,  the  said  A^  R,  eta,  did  afterward,  on,  eta,  at, 
eta  [here  setting  out  as  many  and  such  overt  acts  as  the  pleader  deems  ad> 
Tisable];  against  the  peace,  eta  [ante,  §§  66-69].7 

^The  indictment  sometimes  pro-  ell,  St  Tr.  127;  Rex  v,  Knox,  7  How- 

ceeds  ''together  with  sundry  other  ell,  St  Tr.  768;   Beg.  tx  Denew,  14 

persons  whose  names  are  to  the  jurors  Howell,  St  Tr.  895 ;  Rex  u  Fowke,  20 

unknown.*'    For   explanations,   see  Howell,  St  Tr.  1077,  1143, 1185;  Rex 

Crim.  Pra,  II,  §  225;  Crim.  Law,  II,  v.  Walker,  23  Howell,  St  Tr.  1055, 

gg  187, 18a  There  are  circumstances  1078;  Rex  t;.  Redhead,  25  Howell,  St 

in  which  an  allegation  of  this  sort  Tr.  1008;  Rex  u  Dunn,  26  Howell,  St 

will  serve  some  useful  purpose^  but  Tr.  839;  Rex  v.  Glennan,  26  Howell, 

generally  it  does  not  St  Tr.  487;  Rex  v.  Hedges,  28  How- 

*  As  to  the  place,  see  ante,  §  28L  ell,  St  Tr.  1315;  Rex  v.  Hanson,  81 

•CriuL  Pra,  II,  §  205.  Howoll,  St  Tr.  1;  Reg.  v.  Wright  2 

^Ajite,  §  288;  [Wood  v.  a,  18  Vroom,  Cox,  G  Q  836;  Reg.  v.  Bailey,  4  Cox. 

461;  Com.  v,  Barnes,  132  Mass.  242;  Q  Q  390;  Reg.  v.  Duffield,  5  Cox,  a  C. 

U.  a  u  Reichert  12  Saw.  643;  Elsey  404;  Reg.  v.  Whitehouse,  6  Cox,  Q  C. 

tx  a,  47  Ark.  572;  P.  u  Flack,  125  88;  Reg.  v.  Whitehouse,  6  Cox,  Q  C. 

N.  Y.  324]  129;.  Reg.  v.  Hamp,  6  Cox,  C.  C  167: 

Bit  is  not  necessary  to  g^ive  time  Reg.  v.  Yates,  6  Cox,  C.  G.  441;  Reg. 

and  place  to  this,  because,  in  matter  u  Brown,  7  Cox,  C  GL  442;  Reg.  t?. 

of  law,  it  is  not  material  when  and  Lewis,  11  Cox,  C.  CL  404;  Reg. «.  Gur- 

where  the  object  of  the  conspiracy  ney,  11  Cox,  (X  C  414;  Reg.  v.  Bunn, 

was  to  be  carried  out  12  Cox,  C  G  816;  Reg.  v.  Banks,  12 

•Crim.  Pra,  II,  §§  205,  206w  Cox,  G  G  893,  5  Eng.  R.  471;  Reg.  v. 

7  For  forms  see  2  Chit  Crim.  Law,  Hibbert»  13  Cox,  G  G  82^  13  Eng.  R. 

29,  86;  3  id.  1145-1198;  ArchU  Crim.  483;  White  v,  Reg.,  13  Cox,  C.  G  318; 

PL  &  Ev.  (10th  ed.)  672, 678,  (19th  ed.)  Reg.  v.  PameU,  14  Cox,  G  G  508;  Rex 

1005,  1013;  4  Went  PL  79-146;  6  id.  tx  Ferguson,  2  Stark.  489;  Rex  tx  Rob- 

875-383, 887, 898, 489,  443;  1  Cox^  G  G  erts,  1  Camp.  399;  Rex  t;.  Pollman,  2 

Api  11,  13;  4  id.  Ap.  18,  35,  38;  6  id.  Camp.  229;  Rex  t;.  Serjeant,  Ryan  & 

Ap.  9,  9;  6  id.  Api  68-65,  79,  81, 157;  Moody,  N.  P.  852;  Rex  v.  Bykerdike, 

7  id.  Ap.  15;   8  id.  Ap.  14;  Rex  v.  1  Moody  &R.  179;  Rex  u  Richardson, 

Tumer.Trem.P.G82;  RextxCrispe»  1  Moody  &  R  402;  Rex  t\  Fowle,  4 

Tiem.  P.  G  88;  Rex  t\  Freeman,  TrenL  Oar.  &  P.  592;  Rex  v.  Hamilton,  7 

P.  G  85;  Rex  v.  Gostwiok,  TrenL  P.  G  Car.  &  P.  448;  Reg.  v.  Murphy,  8  Car. 

187;  Rex  v,  Dingley,  TrenL  P.  G  218;  &  P.  297;  Reg.  v,  Vincent  9  Car.  & 

Rex  V,  Grey,  Trem.  P.  G  215,  9  How-  P.  91;  Reg.  v.  Vincent  9  C!ar.  &  P. 
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§  286.  Common  form^  i?lth  overt  acts  —  (To  cheat).  —  The 
common  method  of  laying  this  offense  appears  in  the  following 
familiar  form  from  the  English  books :  — 

That  A^  eta,  K,  eta,  and  C,  eta  [being  evil-disposed  persons  and  wiokedly 
derising  and  intending  to  defraud  and  prejudice  certain  persons  herein- 

d75;Reg.ixShellard,9Car.&P.277;  pinaU,  1  Q.  B.  D.  780,  2  Q.  R  D.  48, 

Reg:  tfc  Goldshede,  1  Oar.  &  K  657;  18  Coz,  C,  (X  281. 

Beg.  u  Hall,  1  Fost  &  F.  88;  Reg.  v.  Alabam€L'-&.  v.  Oawood,  2  Stew. 

Esdaile^  1  Fost  &  F.  218,  8  Cox,  a  Q  860;  a  v.  Murphy,  6  Ala.  765;  Miles 

69;  Reg.  tx  Kohn,  4  Fost  &  F.  68;  ti  &,  58  Ala.  39a 

Re^  tJL  Howell,  4  Fost  &  F.  160 ;  Reg.  [Colorado,— lipschitz  u  P.,  25  Cola 

tJL  Bany,  4  Fost  &  F.  889;  Rex  v.  26t] 

Hev^,  1  Leaoh  (4th  ed.),  282;  Rex  tx  ConnecticuL--  a    «.    Rowley,   12 

Eooles,  1  Leach  (4th  ed.),  274;  Reg.  v.  Conn.  101 ;  a  u  Bradley,  48  Conn.  585. 

Steel,  2  Moody,  246,  CJar.  &  M.  887;  iZhnoia— Johnson  v.  P.,  ,22111 814; 

R^  u  Mears,  2  Den.  Q  a  79,  4  Cox,  Smith  ix  P.,  25  IlL  17;  Ck>ie  «l  P.,  84 

a  a  438;  Reg;  v.  Rowlands,  2  Den.  HL  216,  220;  ETans  tx  P.,  90  lU.  884; 

a  a  864^  5  Coz^  a  a  486,  466, 17  Q.  [West  v.  P.,  187  IlL  18a] 

R  671;  Regi  tx  Oarlisle,  Deara  887;  Indiancu — Landringham  v.  a,  49 

Beg^  tJL  Bullock,  Deara  658;  Reg.  v.  Ind.  186;  a  v.  McKinstry,  50  Ind.  465; 

Hudson,  Bell,  268,  8  Ck>x,  a  Q  805;  Scudder  v.  a,  62  Ind.  13;  [Musgrave 
Rex  fx  Opie,  1  Saund.  800;  Rex  una,  188  Ind.  297.] 

Thorpe  5  Mod.  218,  221;  Reg.  v.  Best,  Jouxz.— a  v.  Jones,  18  Iowa,  269; 

6  Mod.  187, 185^  2  Ld.  Raym.  1167;  S.  v.  Potter,  28  Iowa,  554;  a  tx  Ste- 

Rex  tx  Spragg;  2  Bur.  993;  Rex  v.  yens,  80  Iowa,  891;  a  v,  Harris,  88 

Yipont,  2  Bur.  1168;  Rex  ix  Rispal,  8  Iowa,  242;  a  v,  Sayoye,  48  Iowa,  562; 

Bur.  1820;  Rex  tx  Eccles,  8  Doug.  887;  [State  v.  Grant,  86  Iowa,  21&] 

Rex  tx  Woolf,  1  Chit  401 ;  Wakefield's  KeniTicky.—  Com.  tx  Blackburn,  1 

Case,  2  Lewin,  1,  7;  Rex  tx  Holling-  Duy.  4. 

berry,  2  Ben.  &  H.  Lead.  Ca&  (2d  ed.)  Maine.—  a  tx  Mayberry,  48  Ma  218; 

8i6IXA;RL845,4  R&Q  829;  Rex  a  t;.  Clary,  64  Ma  869. 

tx  De  Berenger,  8  M.  &  a  67;  Rex  tx  Maryland. —  a  tx  Buchanan,  5  Har. 

Hunt,  8  K  &  Aid.  566;  Rex  tx  Biers,  &  J.  817;  Bloomer  tx  a,  48  Md.  521. 

1  A«  A;  K  827;  Rex  tx  Seward,  1  A.  A;  Maasackusetts. —  Ck>m.  tx  Ward,  1 

K  706;  Reg.  tx  Peck,  9  A.  &  R  686;  Masa  478;  Ck>m.t;.  Judd,  2  Masa  829; 

Reg:  tx  Pftrker,  8  Q.  B.  292;  Reg.  tx  Ck>m.  tx  Tibbetts,  2  Mass.  586;  Ck>m. 

O'Connor,  5  Q.  B.  16;  Reg.  tx  Ken-  tx  Kingsbury,  5  Masa  106;  Ck>m.  tx 

rick,  5  Q.  K  49;  Reg.tx  Blake,  6  Q.B.  Dayis,  9  Masa  415;  Ck>m.  tx  Hunt  4 

126;  Reg.  tx  King,  7  Q.  a  782,  795;  Met  111;  Coul  u  Harley,  7Met  506; 

Reg;  tx  Gompertz,  9  Q.  B  824,  2  Cox,  Com.  tx  Eastman,  1  Cush.  189;  Ck)ra. 

a  a  145;  Reg.  tx  Button,  11  Q.  a  v,   Kellogg,  7  Cush.   478;   Com.  v. 

029;  8  Cox,  a  C.  229;  Reg.  v.  Thom]>-  Shedd,  7  Cush.  514;  Com.  v.  O'Brien, 

BOD,  16  Q.  K  882, 5  Cox,  a  a  166;  La-  12  Cush.  84;  Com.  u  Prius,  9  Gray, 

tham  tx  Reg.,  5  a  A;  a  686,  9  Ck>x,  127;  Com.  v,  Wallace,  16  Gray,  221; 

G  CL  516;  Mulcahy  tx  Re&,  LawR.  8  (}onL  tx  Walker,  108  Masa  809;  Com. 

H.  Im  806,  807;  Heymann  tx  Reg.,  tx  Waterman,  122  Masa  48;  Ciom.  tx 

Law  R.  8Q.  a  102;  Reg.  tx  Warbnr-  Barnes,  182  Masa  242;  Com.  tx  Fuller, 

ton.  Law  R.  1  a  Q  274;  Reg.  u  As-  182  Masa  563. 
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after  mentioned  i],  on,  etc.  [with  force  and  arms^  at,  eta,  did  amongst 
themselyes  conspire,  combine,  confederate  and  agree  together  falsely  and 
fraudulently  to  cheat  and  defraud  certain  underwriters  hereinafter  men- 
tioned, of  divers  large  sums  of  money  [this  allegation  of  the  conspiracy  is 
sufficient  according  to  the  rulings  in  England  and  a  part  of  our  states, 
while  in  other  states  more  must  be  added,  as  already  explained.*  Proceed- 
ing, next,  to  the  overt  acts:]  And  [the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present^],  that  the  said  A.,  B.,  and  C,  afterwards,  to 
wit,  on  the  [date  of  the  policy],  at,  etc.,  aforesaid,  in  pursuance  of  and  ac- 
cording to  the  said  conspiracy,  combination,  confederacy,  and  agreement 
amongst  themselves,  had  as  aforesaid,  did  cause  and  procure  a  certain  ship 

Michigan.—  P.  u  Richard&  1  Mich.  Casey  (Pa.),  178;  ConL  v.  Bartilson,  4 

216;  P.  V.  Clark,  10  Mich.  810;  P.  v.  Norris  (Pa.),  482;  Wilson  v.  Com.,  15 

Arnold,  46  Mich.  268;  [P.  v.  Summers,  Norris  (Pa.),  56;  Huntzinger  u  Com., 

115  Mich.  687;  P.  v.  Butler,  111  Mich.  1  Out  (Pa.)  836;  Com.  v.  McHale,  1 

48a]  Out  (Pa.)  897;  Com.  v.  Delany,   1 

MinnesotcuS,  v.  Pulle»  12  Minn.  Grant  (Pa.X  224;   Ck)m.  tx  Beyer,  2 

164.  Wheeler,  Crim.  Cas.  140 ;  Ck>m.  v.  Foeiv 

[MississippL — Aul  F.  Ins.  Ca  n  S.,  ing,  Brightly,  815;  Com.  v.  English* 

75  Miss.  24]  11  Phila.  489;  Com.  v.  Goldsmith,  12 

NebraakcL—  Gandy  v.  a,  10  Neb.  Phila.  682L 

248,  245.  South  Carolina.— B.  v.  Shooter,  8 

New  Hampshire.^,  v.  Straw,  42  Rich.  72;  a  v.  Cardoza,  11  S.  Q  195. 

N.  H.  898;  a  «.  Parker,  48  N.  H.  88;  Texas.— Brown  tx  a,  2  i?ex.   Ap. 

a  V.  Hadley,  54  N.  H.  224.  115;  [Follis  «La,87  Tex. Crim. R 535.] 

New  Jersey. —B.  v.  Rickey,  4  Halst  Fermont— a  v,  Keach,  40  Vt  118. 

298;  a  u  Norton,  8  ZaU  88;  Johnson  Virginia, —  Jones  tx  Cknn.,  81  Grat 

V.  a,  2  Dutcher,  818;  a  v.  Young,  8  88& 

Vroom,  184^  185;  a  ix  Hickling,  12  [Wasihingtotu—B.  ea?  reL  tx  Friers, 

Vroom,  208;  Noyes  v.  a,  12  Vroom,  10  Wash.  84a] 

4ia  Wieconein,—  a  v.  CJrowley,  41  Wis. 

New    Forfc— P.    t7.    Trequier,    1  271;  Casper  v.  a,  47  Wia  585. 

Wheeler,  CrincL  C^as.  142;  P.  v.  Mel-  United  States,— TJ.  a  v,  Spalding, 

vin,  2  Wheeler,  CrinL  Ca&  262;  P.  i%  4  Oanch,  0.  C  616;  U.  a  u  De  Grieff, 

Barrett,  1  Johna  66;  Lambert  v.  P.,  16  Blatch.  20;  U.  a  u  Walsh,  5  Dill. 

7  (^w.  166;  P.  u  Mather,  4  Wend.  68;  U.  a  vi  (^rosby,  1  Hughes,  448; 

229,  232;  P.  u  Fisher,  14  Wend.  9;  P.  XJ.Q,  v,  Fehrenback,  2  Woods,  175; 

u  Chase,  16  BarK  495.  U.  a  tx  Dennee,  8   Woods,  47,  48; 

North  Carolina,—  &.  v,  Tom,  2  Dey.  [U.  a  tx  Bannon  et  aL,  156  U.  a  464; 

569;  a  u  Enloe,  4  Dev.  &  Bat  878;  Dealy  v.  U.  a,  152  U.  a  589;  XT.  a  «l 

a  u  Trammell,   2  Ire.   879;   [S.  v.  Benson,17aa  A.298;  U.atxDebbs^ 

Brady,  107  N.  a  822].  65  Fed.  B.  210;  Stokes  v,  V.  &.,  157 

Pennsylvania,- Com,  v,  Franklin,  U.  a  187;  U.  a  n  Mellen,  68  Fed.  R 

4   DalL  255;  Respublica  v.  Ross,  2  229;  JE^r  parts  Ck)y,  127  U.  a  78L] 

Yeates*  1;  Respublica  v.  Hevice,  2  ^  Not  necessary,  ^nte,  §§  46,  46, 48. 

Yeates,  114  8  Wheeler,  CrinL  Ca&505;  *  Unnecessary.    Ante,  §  48. 

Couu  V.  Eberle,  8  a  &  R.  9;  (}ollins  *Ante,  §§  282-284,and  plaoesthere 

V,  Com.,  8  a  &  R  220;  Hartmann  v.  referred  ta 

Couu,  5  Barr,  60;  Cool  v.  Putnam,  5  ^Not  necessary.    AiUe,  ^  64, 115, 

Casey  (Pa.),  296;  Williams  t;.  Ck>m.,  10  note. 
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called  the  M.,  and  certain  goods  in  and  on  board  the  said  ship,  to  be  insured 
bj  certain  underwriters,  to  wit,  by  X.,  Y.,  Z.,  and  U.,  and  the  said  under- 
writers then  and  there  ^  severally  executed  a  certain  policy  of  insurance 
upon  the  said  ship,  and  upon  the  said  goods  so  laden  on  board  the  said  ship 
as  aforesaid,  upon  and  for  a  yoyage  from  the  port  of  London  to  the  island 
of  Saint  Vincent  in  the  West  Indies:  And  [the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present  ^  that  the  said  A.,  B.,  and  C,  afterwards, 
and  after  the  said  ship  sailed  from  the  port  of  London  aforesaid,  upon  the 
yoyage  aforesaid,  to  wit,  on  the  fourth  day  of  September,  in  the  year  afore- 
said, in  further  pursuance  of  and  according  to  the  said  conspiracy,  combi- 
nation, confederacy,  and  agreement  among  themselves,  had  as  aforesaid, 
did  remove  and  unlade  from  oh  board  the  said  ship  divers  goods  Insured  as 
aforesaid,  of  great  value,  to  wit,  of  the  value  of  four  hundred  pounds,  be- 
fore the  said  ^p  had  reached  the  port  or  place  of  destination  aforesaid  [to 
wit,  at  the  parish  aforesaid,  in  the  county  aforesaid*]:  And  [the  jurors 
aforesaid  upon  their  oath  aforesaid  do  further  present  ^],  that  in  further 
pursuance  of  and  according  to  the  said  conspiracy,  combination,  confed- 
eracy, and  agreement  amongst  themselves,  had  as  aforesaid,  the  said  A., 
&  and  C,  afterwards,  to  wit,  on  the  twentieth  day  of  September,  in  the 
year  aforesaid,  on  the  high  seas  [to  wit,  at  the  parish  aforesaid,  in  the 
county  aforesaid  ^J,  did  cut,  bore  and  make  [and  did  cause  and  procure  to 
be  out,  bored  and  made'J  divers  holes  in  the  bottom  and  sides  of  the  said 
ship  [or  vessel  ^,  with  intent  thereby  to  sink,  cast  away  and  destroy  the 
said  ship,  and  the  goods  in  and  upon  the  said  ship  so  laden  as  aforesaid,  and 
with  intent  and  design  thxis  and  thereby  wilfully  and  maliciously  to  preju- 
dice the  said  several  persons  who  had  so  underwritten  the  said  policy  of 

1  If  two  difTerent  times  or  places  matter  of  law  overt  acts  in  other 

have  been  specified,  ''then  and  there"  counties  or  abroad  are  relevant,  and 

will  be  ill  for  the  uncertainty  as  to  proper  to  be  introduced,  the  indict- 

whioh  is  meant    Crim.  Pra,  I,  §  414  ment  cannot  be  ill  which  sets  them 

*  Not  necessary.    See  above.  down  as  transpiring  where  the  proof 

*  How  lay  place  of  overt  act.— To  will  show  that  they  did  transpire, 
lay  thus,  under  the  viddieetf  the  Quite  likely,  if  they  are  laid  in  the 
place  of  the  overt  act  in  the  county  county  of  the  trial,  the  court,  in  the 
of  the  indictment  when  in  truth  it  absence  of  surprise  to  the  defendant, 
was  elsewhere,  seems  to  be  a  sort  of  will  permit  them  to  be  proved  as  oc- 
copjring  of  an  old  practice  in  civil  curring  elsewhere.  But  the  better 
cases  long  since  exploded.  See  for  and  orderly  course,  to  put  the  rule 
explanations  of  it,  Gk)uld  PL,  a  8,  mildly,  is  to  charre  them  according 
§§  159-161;  Steph.  PL  (4th  ed.)  281  to  the  real  fact  Crim.  Pra,  I,  §  881. 
et  9eq,  I  can  recall  no  decisions  di-  <  Not  necessary.  See  abova 
reotly  to  the  question;  but,  if  this  *  See  the  last  note  buton& 

false  allegation  were  necessary,  we  *  There  is  no  good  reason  for  insert- 
should  certainly  have  them  in  abun-  ing  these  words,  though  they  are  not 
dance.  The  question,  in  legal  reason,  legally  objectionable.  Ante,  §  139 
is  plain.  To  give  the  court  jurisdio-  and  note,  and  the  places  there  re- 
tion,  the  locality  of  the  conspiracy  ferred  ta 

must  be  averred,  and  it  must  be  the  ^  The  word  **  ship  "  alone  has  been 

county  of  the  indictment    But  as  in  in  the  other  places  used,  and  it  bet- 
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insurance  upon  the  said  ship,  and  upon  the  goods  so  therein  and  thereupon 
laden  as  aforesaid:  [to  the  gn  at  damage  of  the  said  X,  Y.,  Z.,  and  U.,  who 
had  so  underwritten  the  said  policy  as  aforesaid i];  and  against  the  peace, eta' 

II.  The  Indiotment  fob  Paetioulab  Conspibacies. 

§  287.  To  murder. —  The  forms  for  this  in  the  books  are 
more  or  less  loaded  with  surplusage;  bat,  rejecting  what  is 
obviously  such,  we  have, — 

That  A«,  eta,  and  R,  eta,  on,  eta,  at,  eta,  unlawfully,  wickedly  and  ma- 
liciously did  conspire,  confederate  and  agree  together  feloniously,  wilfully 
and  of  their  malice  aforethought  to  kill  and  murder  one  X  [or,  a  certain 
infant  female  child  of  tender  age,  to  wit,  of  the  age  of  two  days,  the  name 
whereof  is  to  the  jurors  unknown,  or  not  named];  against  the  peace,  eta> 

§  288.  To  commit  burglary  —  (With  overt  acts).—  Still  re- 
jecting from  the  old  forms  what  is  certainly  surplusage,  we 
have, — 

That  A.,  eta,  B..  eta,  and  C.,  eta,  on,  eta,  at»  eta,  unlawfully  and  wick- 
edly did  conspire,  combine,  confederate  and  agree  together  [and  with  di- 
vers other  persons  whose  names  are  to  the  jurors  unknown  <],  unlawfuUy 
[to  attempt  and  endeavor*]  to  feloniously  and  burglariously  break  and 
enter  [in  the  night-time*]  the  dwelling-house  of  X  [there  situate^],  with 
intent  the  goods  and  chattels  therein  feloniously  and  burglariously  to  steal, 

ter  be  hera    If  **  vessel  **  were  not  in  delivered  of  a  female  child,  there  and 

this  place  a  synonym  for  "  ship,"  the  then  and  still  aUve,  the  name  whereof 

disjunctive  "or"  would   make  the  is  to  the  jurors  unknown,  and  that, 

aUegation  bad.    Grim.  Pra,  I,  §§  685^  before  the  said  child  was  bom,  and 

590.  while  the  said  A«  carried  and  was 

1  Unnecessary.    Ante,  %  48l  quick  with  the  said  child,  on,  eta,  at, 

>  Archb.  CrinL  PL  &  Ev.  (10th  ed.)  etc.,  she  the  said  A.,  and  R,  eta,  did 
077,678.  Ck>mpare  with  posf,  §§200,  unlawfully  and  wickedly  conspire 
d91;  0  Went  PL  887;  Com.  v.  Barnes,  confederate  and  agree  together  the 
132  Mass.  242;  Com.  v.  Prius,  9  Gray,  said  child,  if  bom  alive,  feloniously, 
127;  Com.  v,  Kellogg,  7  Cush.  473;  wilfully  and  of  their  malice  af ore- 
Reg.  V.  Kohn,  4  Fost  &  F.  68.  thought  to  kiU  and  murder;  against 

'  Rex  V,  Glennan,  26  How.  St  Tr.  the  peace,  eta" 

437;  Rex  v,  Dunn,  26  How.  St  Tr.  «  See  ante,  §  285,  nota 

839;  Reg.  v.  Banks,  12  Cox,  Q  d  893,  *  These  words  are  in  the  form  in 

6  Eng.  R  471;  S.  v.  Tom,  2  Dev.  569;  Chitty.    The  conspiring  is  itself  an 

[S,  V,  Locklin,  81  Me.  251.]    To  mar-  "attempt  and  endeavor; "  so  that, at 

der  one  yet  unborn. —  One  of  the  least,  the  indictment  wiU  be  neater* 

ooimts  in  Reg.  v.  Banks,  which  was  without  them, 

treated  as  good,  charged,  rejecting  <  These  words  are  not  in  Chitty.   I 

surplusage^  omitting  allegations  of  cannot  see  how,  without  them,  the 

overt  acts  not  considered  at  the  trial,  indictment  charges  anything  more 

and  adding  the  averments  of  place  than  a  conspiring  to  commit  larceny, 

required  by  the  common  law, —  ^  I  deem  these  words  not  only  need- 

**  That  on,  eta,  at,  eta,  A.,  eta,  was  less,  but  better  omitted.    Ante,  §  258L 
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take  and  cany  away  [if  the  pleader  choosee,  he  proceeds  to  allege  overt 
acts,  thus];  and,  in  pursuance  of  said  conspiracy,  combination,  confedera- 
tion and  agreement,  afterward,  on  the  day  and  year  aforesaid,  about  the 
hour  of  eight  in  the  night-time  of  the  same  day,  at,  eta,  aforesaid,  the  said 
dwelling-house  of  the  said  X.  unlawfully  did  attempt  feloniously  and  bur- 
glariously to  break  and  enter,  with  intent  the  goods  and  chattels  therein 
feloniously  and  burglariously  to  steal,  take  and  carry  away,  by  then  and 
there  endeaToring  to  break  and  force  open  the  outer  door  of  the  said  dwell- 
ing-house with  an  iron  crow,  and  also  by  then  and  there  endeavoring  to 
open  the  outer  door  of  the  said  dwelling-house  with  a  pick-lock  key;  against 
the  peace^  etc.^ 

§  289.  To  cheat  by  false  token  —  (Dice). —  An  awkwardly- 
constracted  forin  in  Cbitty  may  be  so  modified  as  to  charge, 
reasonably  well, — 

That  A.,  eta,  R,  eta,  and  C,  eta,  on,  eta,  at,  eta,  falsely,  unlawfully  and 
wickedly  did  conspire,  combine,  confederate  and  agree  together  to  cheat 
and  defraud,  by  such  unlawful  means  as  they  should  thereafter  deem  avail- 
able, and  likewise  by  the  means  of  false  dice  to  be  employed  at  play  and  in 
gaming,  divers  people  whose  names  are  to  the  jurors  unknown,  and  also 
those  persons  who  are  hereinafter  mentioned  as  having  been  cheated  and 
defrauded,  of  large  sums  of  money;  and,  in  pursuance  of  the  same  con- 
spiracy, combination,  confederacy  and  agreeing  together,  then  and  there  in 
a  certain  room,  parcel  of  the  dwelling-house  of  one  M.  there,  did  fraudu- 
lently, unlawfully  and  deceitfully  produce  and  deliver  to  divers  people  then 
and  there  assembled  to  play  at  dice,  thirty  false,  deceitful  and  loaded  dice, 
knowing  them  to  be  such,  to  be  then  and  there  used  in  play,  and  the  same 
were  then  and  there  used  and  played  with  by  diTors  people  so  assembled 
for  the  purpose  aforesaid;  by  means  whereof,  divers  people  then  and  there 
80  playing  with  the  said  dice  as  aforesaid,  not  knowing  the  same  to  be  false, 
deceitful  and  loaded  dice,  did  then  and  there  lose  large  sums  of  money,  and 
in  particular  one  X.  did  then  and  there  so  lose  twenty  dollars,  one  T.  did 
then  and  there  so  lose  fifteen  dollars,  and  one  Z.  did  then  and  there  so  lose 
fifty  dollars,  by  playing  respectively  with  certain  other  persons  to  the  jurors 
unknown,  with  the  said  false^  deceitful  and  loaded  dice,  and  were  then  and 
there  and  thereby  severally  cheated  and  defrauded  of  said  respective  sums 
of  money;  against  the  peace,  eta* 

1  d  Chit.  Crim.  Law,  1190.  For  an-  for  a  form  for  cheating  by  one  of  the 
other  form  see  Brown  tx  &,  2  Tex.  conspirators  appearing  to  have  little 
Ap^  lis.  Other  felon ies.—  For  con-  skill  in  gaming,  and  thereby  induo- 
spiring  to  commit  other  felonies^  ing  a  looker-on  to  play  with  him. 
larceny,  robbery  and  rapep  S.  t;.  Mo-  Reg.  v,  Bailey.  4  Cox,  C.  Q  890.  Con- 
E^instry,  60  Ind.  465;  Landringham  spiring  to  cheat  by  false  tokens,  Col- 
n  &,  49  Ind.  186;  Scudder  u  &,  62  lins  u  Com.,  8  a  &  R  220.  To  defraud 
Ind.  18;  S.  «.  Murphy,  6  Ala.  765.  a  bank  by  overdrawing  and  false 
Adnlterj. — For  a  conspiracy  to  com-  entries,  Com.  u  Foering,  Brightly* 
mit  adultery.    Miles  v.  a,  58  Ala.  890.  815. 

2  8  Chit  Crim.  Law,  116a    And  see 
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§§  290, 291.]  sPEOiFio  OFFENSES.  [book  in. 

§  290.  By  statutory  false  pretenses. —  The  pleader  should 
have  regard  to  the  terms  of  the  statutes  against  cheating  by 
false  pretenses,  and  to  the  special  facts  of  his  case.  While  he 
will  set  out  overt  acts  if  the  law  of  his  state  makes  them  es- 
sential elements  in  the  offense,^  or  if  otherwise  he  deems  their 
introduction  into  the  indictment  practically  wise,*  the  allega- 
tions for  the  conspiracy  itself,  alone  adequate  under  the  com- 
mon-law rules,  may  be, — 

That  A.,  eta,  and  R,  etc.,  on,  etc.,  at»  etc.,  maliciously  and  unjustly  devis- 
ing to  cheat  and  defraud  oneX.,  did  then  and  there  falsely  and  fraudulently 
oonspire,  combine,  confederate  and  agree  together  to  get  and  obtain  know- 
ingly and  designedly,  by  means  of  false  pretenses  '  [or,  by  some  opinions 
this  not  being  enough,  by  means  of,  eta,  setting  out  briefly  the  particular  false 
pretenses  agreed  to  be  employed  ^],  one  horsey  of  the  value  ^  of  six  hun- 
dred dollars,  the  property  of  him  the  said  X,*  with  the  intent  then  and 
there  to  pheat  and  defraud  the  said  X  thereof  [or,  in  any  other  like  general 
way,  it  not  being  necessary  to  descend  to  the  particularity  required  in  the 
indictment  for  the  actual  statutory  cheat,  state  any  other  facts  which 
would  constitute  an  indictable  fraud  under' the  statute];  against  the  peace, 
eta? 

§  291.  Other  conspiracy  to  cheat. —  All  cheating  being 
"  unlawful," — that  is,  contrary  to  the  law  as  administered  in 
the  civil  department,  or  in  the  criminal,  or  in  both, —  persons 
who  mutually  undertake  to  employ  their  combined  powers  to 
cheat  another,  while  yet  they  have  not  considered  of  the  means, 
commit  thereby  an  indictable  conspiracy.  Such  is,  at  least,  the 

^  Ante,  §282.  7  Johnson  t;L  P.,  22  EL  814;  a  v. 

« Id.;  Crim.  Pra,  II,  §§  205,  20«.  Crowley,  41  Wi&  271;  P.  tx  Clark,  10 

*  In  some  of  the  precedents,  the  Mich.  310;  Liatham  v.  Reg.,  5  R  &  S. 

words  "against  the  form  of  the  stat-  685,  9  Cox,  C.  C.  516;  Reg:  v,  Kenrick, 

ute  in  that  case  made  and  provided  "  5  Q.  B.  49;  Reg.  v,  Parker,  8  Q.  R  292; 

are  added  hera    From  most  they  are  Rex  v.  Gill,  2  R  &  Aid.  204    For 

omitted,  and  I  see  no  reason  to  sup-  others  forms  see  Reg.  v,  Whitehouse, 

pose  they  are  deemed  essentiaL  6  Cox,  C.  CL  88;  P.  tx  Barrett,  1  Johns. 

^  As,  see  Com.  v.  WaUaoe,  16  Gray,  66;  Com.  v.  Ward,  1  Masa  478;  Com. 

221;  Com.  v.  Walker,  108  Ma8&  809;  u  Kingsbury,  5  Masa  106;  Reg.  v. 

Com.  V,  FuUer,  132  Masa  568.  Barry,  4  Fost  &:  F.  889;  P.  v.  Arnold, 

^Generally,  in  our  states,  the  value  46  Mich.  268;  RespubUca  n.  Ross,  2 

does  not  affect  as  of  law,  the  punish-.  Yeates,  1;  Com.  v,  Delaney,  1  Grant 

ment  to  be  inflicted  for  the  conspir-  (Pa.),  224;  Williams  v.  Com.,  10  Casey 

acy;  and,  where  it  does  not,  it  need  (Pa.),  178;  8  Chit  CrinL  Law,  1180. 

not  be  alleged.    See  ante,  %  174^  note,  1186;  4  Went  PL  80,  89;  6  id.  878;  4 

and  the  places  there  referred  ta  Cox,  C  C.  Api  13,  85;  6  id.  Api  64,  65, 

«For  the  rule  for  describing  the  157;  [Thomas  ti  P^  118  III  581.] 
things  and  their  ownership^  see  Crim. 
Pra,  n,  §§  210,  21L 
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OH.  XXIII.]  00N8PIRA0T.  [§  291. 

English  and  better  American  doctrine.^  Hence,  since  in  the 
natare  of  things  an  indictment  cannot  allege  contemplated 
means  where  none  have  been  contemplated,  and  every  indict- 
ment is  good  which  fully  sets  out  an  offense  whether  in  few 
words  or  in  many,^  it  is  adequate  to  allege,  where  no  more  oi 
fact  exists  or  is  to  be  proved, — 

That  A^  eta,  and  R,  etc.,  on,  eta,  at,  eta,  did  unlawfully  and  maliciously 
c^^ispire,  combine,  confederate  and  agree  together  to  cheat  and  defraud  one 
X  of  his  goods  and  chattels  [or^  eta,  specifjring  in  any  other  appropriate 
terms  the  object  of  the  cheat  according  to  the  special  facta  In  those 
states  in  which  the  means  are  required  to  be  set  out,  add,  by,  eta,  proceed- 
ing to  specify  the  means  contemplated  by  the  conspirators*];  against  the 
peace,  eta^ 

1  AfUe,  %  283  and  the  places  there  nals  of  his  own  state.    And  see  antCy 

referred  ta    **  When    parties  have  ^  280-284^ 

once  agreed  to  cheat  a  particular       *  For  forms,  see,  besides  the  above 

person  of  his  moneys,  although  they  cases,  ante,  §  286;  Reg.  v,  GK>mpertz, 

may  not  then  have   fixed  on  any  9  Q.  R  824^  2  Cox,  Q  C.  145;  Sydserff 

means  for  that  jmrpose,  the  offense  tx.  Reg.,  11  Q.  R  246;  Reg.  v.  King.  7 

of  conspiracy  is  oomplete."    Bayley,  Q.  R  782;  Reg.  v.  Warburton,  Law 

J^  in  Re&  u  Gill,  2  R  &  Aid.  2H  205.  R  1  Q  a  274;  Reg.  t;.  Peck,  9  A.  & 

"The  offense  does  not  consist  in  do-  E.  686;  Rex  v.  Woolf,  1  Chit  401; 

ing  the  acts  by  which  the  mischief  Reg.  v.  Hudson,  Bell,  263,  8  Cox,  C.  C. 

is  effectod,  for  they  may  be  perfectly  805;  Reg.  u  Carlisle,  Dears.  887,  6 

indifferent^  but  in  conspiring  with  a  Cox,  C.  C.  866;  Reg.  v.  Bullock,  Dear& 

view  to  effect  the  intended  mischief  658;  Reg.  u  Steel,  2  Moody,  246,  Car. 

by  any  meana"    Lord  Mansfield  in  &  M.  887;  Reg.  v.  Hall,  1  Fost  &  F. 

Rex  V,  Ecoles,  1  Leach  (4th  ed.),  274^  88;  Reg.  v.  Esdaile,  1  Fost  &  F.  213, 

27&  8  C^x,  C.  a  69;  Reg.  v.  Lewis,  11 

^AtUe,  §  284.  Cox,  C,  C.  404;  Rex  v.  Richardson,  1 

*ArUe,  §  285.     In  this  view,  see  Moody  &  R  402;  Reg.  v.  Brown,  7 

the  following  cases  and  the  forms  Cox,  C.  C.  442;  Reg.  u,  Gumey,  11 

therein:  R  v.  Parker,  48  N.  H.  88;  R  Cox,  C.  C.  414;   Rex  v.  RobeHs,  1 

V.  Straw, 43  N.  H.  808;  Cool  v.  Fuller,  Campi  390;  Rex  u  Fowle,  4  Car.  &  P. 

182  Mass.  568;  Com.  v.  Prius,  9  Gray,  592:  Heymann  v,  Reg.,  Law  R  8  Q. 

127;Com.t;.Shedd,7Cush.514;  Com.  R  102;  Reg.  v.  V^hitehouse,  6  Cox, 

V.  Eastman,  1  Cush.   189;   Cool  u  a  Q  129;  8  Chit  Crim.  Law,  1184; 

Davis,  9  Mass.  415;  a  v.  Jones,  18  4  Cox,  C.  C  App.  88;  6  Id.  Ap^  63, 

Iowa,  269;  R  v.  Mayberry,  48  Me.  21&  64^  81;  8  Id.  Ap^  14;  P.  v.  Richards, 

It  is  believed  that  the  courts  which  1  Mich.  216;  S.  v.  Younger,  1  Dev. 

requirethisaliegation  are  not  agreed  857;  Lambert  v.  P.,  7  Cow.  166,  9 

as  to  what  it   must  contain.    The  Cow.  578;  Johnson  v.  P.,  22  III.  814; 

pleader  should  be  cautious  on  this  Evans  u  P.,  90  111.  884;  R  u  Yoimg, 

point;  for  his  duty  requires  him  to  8  Vroom,  184, 185;  R  v,  Rowley,  12 

produce  averments,  which,  while  the  Conn.  101 ;  Com.  v.  Bartilson,  4  Norris 

proofs  support  them  as  to  the  facts,  (P^)*  482;  R  v,  Buchanan,  5  Har.  & 

will  in  law  be  upheld  by  the  tribu  J.  817;  Bloomer  ti  R,  48  Md.  521. 
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§§  292-294:.]  ::pboifio  offenses.  [book  m. 

§292.  To  assault  — BaTisb.— The  object  of  this  sort  of 
conspiracy  being  by  all  opinions  unlawful,  the  indictment  may 
simply  aver, — 

That  A«,  etc.,  and  B.,  eta,  on,  eta,  at,  eta,  did  unlawfuUj  and  maliciously 
conspire,  combine,  confederate  and  agree  together  to  assault^  beat,  bmiae 
and  wound  one  X^  [or,  to  ravish  and  carnally  know  one  Y^  violently  and 
against  her  will  ^  [adding  overt  acts,*  or  not^  as  the  pleader  deems  best]; 
Against  the  peace,  eta 

§293.  Setting  out  contemplated  means  —  (Something  of 
the  law). — But  when  we  attempt  to  pass  forward  to  other 
oases,  we  are  confronted  by  the  perturbations  which  some  of 
our  American  courts  have  created  in  the  law  of  the  offense  and 
of  the  indictment,  through  the  rulings  already  mentioned  on 
the  single  question  of  the  conspiracy  to  cheat  individuals.^ 
If  the  courts  in  the  states  affected  by  this  suggestion  intend 
really  to  hold  that  no  conspiracies  can  be  punished  by  the 
criminal  law  except  those  wherein  either  the  end  or  the  means 
contemplated  is  '^  unlawful "  in  the  sense  of  being  indictable 
when  accomplished  without  conspiracy,  a  large  part  of  the  law 
of  conspiracy  as  it  existed  in  England  when  we  derived  thence 
our  common  law  is  wiped  out  in  those  states,  and  we  have  no 
need  of  forms  for  use  there  for  what  does  not  there  exist.  But, 
beyond  doubt,  the  English  law  of  conspiracy  does  prevail  in 
most  of  our  states,  and  the  following  forms  are  meant  for  use 
only  where  it  does. 

§  294.  To  debauch  a  female. —  In  some  of  our  states  forni- 
cation is  by  statute  indictable,  and  so  in  some  others  is  the 
defilement  of  a  girl  through  seduction.^  In  these  states,  there- 
fore, a  conspiracy  to  commit  either  stands  on  the  same  ground 
as  to  both  the  offense  and  the  indictment  with  one  to  commit 
a  burglary,  a  rape,  an  assault,  or  any  other  crime.*  But  in  other 
states  these  derelictions  are  not  crimes.  Yet  in  all  seduction  is 
a  civil  wrong,  which  the  law  will  redress  whenever  there  is  a 

i  For  other  forms,  see  Com.  v.  Put-  in  either  case,  if  they  carried  out 

nam,  6  Casey  (Pa.),  296;  Rex  a  Gost-  what  they  meant,  they  would  be 

wick,  Trem.  P.  C.  187.  jointly  guilty  of  the  rapep 

<  For  form,  see  a  v.  Murphy,  6  Ala.  ^Ante,  ^  285,  28a 

76&    It  is  not  necessary  to  say  which  <  AnU,  §§  288,  286,  291,  and  places 

of  the  defendants  was  to  perform  there  referred  ta 

the  part  of  principal  of  the  first  de-  ^Stat  Crimes,  §§  625-652,  69t 

gree,  or  whether  both  were;  because,  <  Ante,  §§  287,  288,  292. 
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OH.  XXIII.]  CONSPIBAOY.  [§  294. 

plaintiff  —  such,  for  example,  as  a  master  injured  by  the  loss  of 
services  of  the  woman  who  was  his  servant,^  or  a  husband  by 
the  alienation  of  a  seduced  wife '  —  to  bring  the  action  recttis 
in  curia.  The  woman  herself  cannot  sue  because  she  was  a 
partaker  in  the  wrong,'  nor  can  the  master*  or  the  husband*  if 
he  was  partaker.  The  state,  that  is  the  plaintiff  in  criminal 
prosecutions,  is  always  recites  in  &i(/ria^  for  it  can  do  no  wrong.* 
The  result  of  all  which  is,  that,  even  aside  from  considerations 
of  public  morals,  which  still  should  be  taken  into  the  account,^ 
adultery  and  fornication  are  "unlawful,"  in  the  sense  of  being 
contrary  to  the  law  administered  in  the  civil  courts,  however 
the  rule  may  be  in  the  criminal;  so  that  on  this  ground  alone 
a  conspiracy  to  commit  either  is,  even  where  no  unlawful  means 
have  been  agreed  upon,  indictable.*  The  indictment,  therefore, 
need  not  contain  averments  of  "  unlawful "  means.  The  form 
may  be  simply, — 

That  A.,  eta,  and  B.,  eta,  on,  eta,  at,  eta,  unlawfully  and  maliciously  did 
conspire,  combine^  confederate  and  agree  together  [by  false  pretenses,  false 
representations  and  other  fraudulent  means  >]  to  cause  and  procure  one  X, 
an  unmarried  woman  [oTt  the  wife  of  one  T.,  or  an  unmarried  girl  under 
the  age  of  twenty-one  years,  or  an  unmarried  girl  of  the  tender  age  of  four- 
teen years]  to  have  carnal  intercourse  with  the  said  A.  [or  with  Z.,  or  with 
a  man  whose  name  is  to  the  jurors  unknown  other  than  the  said  Y.,  or  to 
become  a  common  prostitute];  against  the  peace,  eta^^ 

1  Reddie  v.  Sooolt,  Peake,  240;  Fores  <  Crim.  Pra,  I,  §  2246. 

a  V^Tilson,  Peake,  66;   Davidson   v.  ^CriuL  Law,  I,  §^  500-600;  Rex  t;. 

Goodail,  18  N.  H.  428;  Bennett  tx  All-  Delaval,  8  Bur.  1434 

oott,  2  T.  R  166;  Satterthwaite  v.  ^AnU,  %  288;  Stat.  Crimes,  §  625; 

Dewhursti  4  Doug.  816;    Martin  «l  Crim.  Law,  II,  §  285;  Smith  u  P.,  26 

Payne,  9  Johns.  887;  Bartley  u  Bicht-  IlL  17,  2a 

myer,  4  Comst  88;  Blagge  «.  Bsley,  *  These  words  are  in  the  form  in 

127  Masa  191.  Reg.  t;.  Mears  and  Smith  t;.  P.,  infra, 

>  Van  Vaoter  v.  McKiliip,  7  Blaokl  which  was  adjudged  good.  But  they 

678;  Clouser  tx  Clapper,  69  Ind.  648;  are  plainly  mere  surplusaga    For,  if 

Bigaouette  tx  Paulet»  184  Mass.  12a  they  are  meant  to  charge  oontem- 

'P^ul  V,  Frazier,  8  Masa  71;  Ham-  plated  unlawful  means,  and  if  such 

ilton  t;.  Lomaz^  96  Barb.  616;  Jordan  an  allegation  is  necessary,  they  are 

u  Hovey,  72  Ma  674;  Buckles  u  £1-  not  sufficiently  definita  Thisappears 

lera»  72  Ind.  22a  in  ante,  %  290. 

^Richardson  v,  Fouts,  11  Ind.  46a  lOReg.  v.  Mears,  2  Den.  Q  a  79,  4 

*  Hodges  tx  Windham,  Peake,  89;  Cox,  C.  C.  423;  Smith  u  P.,  26  IlL  17; 

Fry  tx  Deistler,  2  Yeates,  278;  Cook  Rex  tx  Delaval,  supra;  Rex  v.  Grey, 

IX  Wood,  80  Ga.  891 ;  Bunnell  v.  Great-  9  Howell,  St.  Tr.  127,  Trem.  P.  a  215; 

head,  49  Barb  106;  Sherwood  v.  Tit-  Reg.  v.  Howell,  4  Fost  &  F.  160;  5 

man,  5  Smith  (Pa.),  77.  Cox,  a  G  Ap.  8;  6  id.  Ap.  79.    For  a 
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§§  295, 296.]  SPECIFIC  offenses.  [book  hi. 

§295.  Against  marriage. — Marriage  is '4awfal."  Bat  to 
violate  the  laws  regulating  it,  or  the  legal  rights  of  parents  and 
guardians  to  forbid  indiscreet  marriages  by  persons  of  immature 
age  or  weakened  intellect,  or  the  rights  of  the  marrying  or 
married  parties  themselves,  is  "  unlawful."  The  indictment  for 
a  conspiracy  against  marriage,  therefore,  must  aver  unlawful 
means,^  yet  not  necessarily  means  which  would  be  indictable  if 
carried  into  execution  without  conspiring.    Thus, — 

§  2%.  To  proeure  elopement  and  marriage. —  The  allega- 
tions may  be, — 

That  on,  etc.,  at,  etc,  Z.  was  an  unmarried  minor  girl  of  the  tender  age 
of  fifteen  years,'^  and  Y.  was  her  father,  and  she  was  then  living  and  abid- 
ing under  his  care,  protection  and  guardianship,  and  rendering  him  her 
seryices,  in  his  dwelling-houae  there  [he  having  then  and  there  the  right  to 
oontrol  her  person  and  restrain  her  from  entering  into  any  marriage  which 
he  might  deem  to  be  contrary  to  her  interests*];  that  A.,  etc.  [one  of  the 
defendants],  was  then  and  there  desirous  of  marrying  the  said  X.,  and  the 
said  Y.  [deeming  the  said  proposed  marriage  prejudicial  to  her^]  then  and 
there  forbade  the  same  and  aU  intercourse  between  her  and  the  said  A. 
ViThereupon  the  said  A.,  BL,  etc.,  and  GL,  eta,  well  knowing  the  premises,  did 
afterward,  then  and  there,  unlawfully  and  maliciously  conspire,  combine, 
confederate  and  agpree  together  to  seduoe  and  assist  the  said  X  clandestinely 
and  against  the  wiU  and  without  the  knowledge  of  the  said  Y.,  her  father, 
to  leave  and  abandon  his  said  dwelling-house,  protection,  control  and  serv- 
ice, and  Uve  and  abide  with  the  said  A^  and  against  the  said  Y,^  will  and 
without  his  knowledge  marry  the  said  A.  [to  which,  in  most  cases,  the 
pleader  will  elect  to  add  overt  acts,  though  in  matter  of  law  they  are  un- 
necessary except  in  a  few  of  our  states];  against  the  peace,  eta* 

conspiracy  to  seduce  a  woman  by  the  books  contain  none  whioh  seem 

means  of  a  sham  marriage,  see  S.  u  to  me  quite  suited  to  practical  use. 

Savoye^  48  Iowa,  562^  The  supposed  facts  are  similar  to 

1  And  see  Rex  v.  Fowler,  1  East,  those  in  Com.  v.  Mifflin,  5  Watts  & 
P.  G  461.  Sb  461,  wherein  the  question  was 

2  A  mistake  of  her  age  would  not  whether  or  not  the  transaction  was 
be  fatal  if  the  proof  showed  any  other  indictable,  and  the  court  adjudged 
age  from  which  would  result  the  it  to  be.  The  indictment,  in  two 
same  legal  consequencea  Crim.  Pra,  counts,  is  preserved  in  Whart  Prea, 
I,  g§  488&-488&  Noe.  651,  653.    The  facts  as  averred 

>  Some  pleaders  will  choose  to  in-  in  the  second  count  are  the  ones  dis- 
sert a  clause  like  this:  though,  as  the  cussed  by  the  court  In  Rex  ix  Thorp, 
father's  rights  are  of  law,  which  need  5  Mod.  218,  221,  is  the  form  of  an  in- 
not  be  averred,  it  is  not  necessary.  formation  for  a  conspiracy  to  alien- 

*  This  clause  is,  like  the  other,  not  ate  a  minor  son,  away  at  school, 
necessary,  yet  such  as  some  may  from  his  father,  and  entice  him  into 
choose  to  insert  marrying  a  girl  (of  inferior  rank  and 

*  I  have  drawn  this  form  without  fortune,  if  this  is  material)  without 
much  reference  to  precedents;  for  his  consent    The  information  seems 
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§  297.  To  eanse  a  marriage  falsely  to  appear  of  record. — 

A  pablic  record  imports  verity,  and  it  is  of  high  interest  to 
parties  and  the  community.  To  cause,  therefore,  any  such  rec- 
ord to  be  entered  up  falsely  is  "  unlawf ul,*'  and  especially  is  it 
when  the  record  is  made  to  declare  falsely  a  marriage.  There- 
fore an  indictment  for  a  conspiracy  to  commit  this  wrong  need 
not  set  forth  contemplated  means.    It  may  simply  aver, — 

That  A.,  eta,  B,  etc,  and  G.,  eta,  on,  eta,  at,  eta,  did  unlawfully  and 
maliniously  conspire,  combine,  confederate  and  agree  together  to  cause  it 
falsely  to  appear  of  record,  eta  [specifying  some  record  wherein  matter  of 
this  sort  is  by  law  to  be  perpetuated],  that  on,  eta,  at,  eta,  one  X  and  one 
Y.  were,  by  M.,  a  minister  of  the  gospel  [or  justice  of  the  i)eace],  duly  united 
in  marriage  [or,  a  less  minute  setting  out  of  the  record  wiU  doubtless  suf- 
fice, espeoiaUy  where  in  fact  it  has  not  been  made],  whereas  in  truth  neither 
the  aforesaid  nor  any  other  marriage  between  the  said  X  and  the  said  Y. 
ever  transpired,  and  this  the  said  A.,  R  and  Q  at  the  said  time  and  place  of 
their  said  conspiring  weU  knew  [adding  averments  of  overt  acts  or  not  aa 
the  pleader  may  elect];  against  the  peace,  eta^ 

§  298.  To  entice  away  wife. —  There  is  in  Tremaine  an  in- 
formation for  a  conspiracy  to  entice  from  a  man  his  wife,  not 
containing  the  ordinary  element  of  a  purpose  for  her  to  live  in 

to  have  been  deemed  good,  but  the  to  her  marrying "  one  of  the  con- 
case  did  not  proceed  to  judgment,  spirators,  by  giving  out  and  publish- 
In  Rex  tx  Serjeant^  Ryan  &  Moody,  ing  that  he  ^  had  lain  with  her,"  and 
N.  P.  852;  is  the  form  of  an  indict-  ''had  carnal  knowledge  "of  her  body, 
ment  for  a  conspiracy  to  entice  a  "and  had  gotten  her  with  child." 
young  man,  who  was  a  minor,  into  ^  I  have  before  me  no  precedent  for 
marrying  a  prostitute,  without  the  this  offense  except  the  needlessly 
knowledge  or  consent  of  his  mother,  long  and  complicated  indictment  in 
his  father  being  dead.  In  Bespublica  Com.  v.  Waterman,  123  Mass.  48.  The 
u  Hevioe,  8  Wheeler,  Crim.  Ca&  605,  court  was  plainly  right  in  sustaining 
8  Teates,  114,  is  the  form  of  an  in-  it,  and  equally  so  in  the  following 
dictment  for  a  conspiracy  to  entioe  observation,  by  Colt,  J. :  *'It  is  charged 
away  a  young  girl  under  guardian-  that  the  main  purpose  of  the  defend- 
ship  and  procure  her  marriage  when  ants  in  this  case  was  to  cause  a  mar- 
drunk.  The  indictment  in  the  fa-  riage  between  certain  parties  falsely 
mous  Wakefield's  Case,  2  Lewin,  1, 7,  to  appear  of  record  This,  if  success- 
where  it  appears  at  large,  was  for  a  ful,  would  directly  tend  to  impair 
conspiracy  to  bring  about  a  marriage  the  value  of  a  public  record,  neces- 
by  abducting  the  girl  through  false  sary  for  the  security  of  the  marriage 
representations,  under  constraint  of  relation,  and  the  protection  of  the 
which  she  gave  her  consent  A  form  important  rights  arising  therefrom; 
in  Rex  u  Cobb,  4  Went  PL  79,  is  for  and,  if  this  were  the  only  charge  made, 
a  conspiracy,  among  other  things,  the  prosecution  might  well  be  main- 
**  to  induce  the  mother  and  other  re-  tained."  pp,  57, 58L 
lations  *'  of  a  minor  girl  '*  to  consent 
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adultery.  This  if  done  by  one  woald  be  ^  nnlawfiil,"  though 
not  indictable.  Hence  the  indictment  for  the  conspiracy  need 
not  aver  oontemplated  niean&  Bedacing  to  modem  shape  the 
form,  sapplying  imperfections,  and  rejecting  redundancies,  we 
have, — 

That  Qn»  eta»  at,  etc,  X  and  Y.  his  wife  were  perBona  mairied  to  each 
other  and  cohabiting  in  concord  and  mutual  love;  whereupon  A^  etc.,  B., 
eta,  and  C,  eta,  did  then  and  there  imlawfuUy  and  maliciously  conspire, 
combine,  confederate  and  af^ree  together,  by  fatsehooii,  enticement,  and 
other  wrongful  means  and  devices,  to  persuade  and  cause  the  said  T.  to 
hate  without  cause  the  said  Z.,  and  without  cause  to  withdraw  herself 
from  cohabitation  with  him.  and  without  his  consent  and  without  cause  to 
live  in  separation  from  him  in  parts  and  places  to  him  unknown  puid,  if  the 
conspiracy  was  successful,  it  is  weU  to  set  out  her  desertion  as  an  overt 
act];  against  the  peace,  eta^ 

§  299.  To  procure  divorce. —  It  is  lawful  for  a  married  per- 
son to  procure  a  divorce,  by  honest  means,  without  producing 
testimony  which  he  knows  to  be  false,  or  imposing  on  the  court. 
But  to  do  it  otherwise  is  "  unlawful,"  as  a  fraod  on  the  law  and 
on  the  tribunal,  a  disturbance  of  the  public  order,  and  a  wrong 
to  the  divorced  party,  whether  the  thing  done  is  indictable  per- 
formed without  conspiracy,  or  not.*  Hence  a  conspiracy  to  ob- 
tain a  divorce  by  such  unlawful  means  is  indictable  because  of 
their  unlawfulness,  and  the  indictment  must  set  them  out. 

Thus,— 

That  A.,  eta,  R,  eta,  and  GL,  eta,  on,  eta,  at,  eta,  the  said  A.  being  then 
and  there  the  husband  of  X;  his  wife,  did  unlawfully  and  maHciously  con> 
spire,  combine^  confederate  and  agree  together  to  procure,  and  enable  and 
cause  the  said  A*  to  obtain,  in  form  and  in  f^ud  of  law,  a  judicial  divorce 
dissolving  his  marriage  with  the  said  X.  his  wife^  by  the  foUowing  fiUse, 
unlawful  and  pernicious  means,  to  wit  [here  setting  out  the  means  contem- 
plated]; against  the  peace,  eta* 

§  300.  Falsely  to  charge  with  crime  —  (Less  than  crime, 
etc.). — On  various  grounda  it  is  ^unlawful"  to  charge  one 

1  Bex  Vk  Dingley,  Ttem*  P.  (X  2ia  on  a  statute;  and  tha  indictment  in 

I  have  omitted  to  say,  as  in  the  form  &  «.  Stevens.  90  ]owa»  801»  was  held 

before  me^  that  the  wife  had  a  aepar  ill  on  the  ground,  explained  in  the 

rate  estate,  which  the  conspirators  preceding  parts  of  this  chapter,  and 

meant  to  and  did  **  make  a  pzey  oV  accepted  in  not  many  of  our  states* 

>  And  see  further  tor  the  principle,  thai  a  conspiracy  to  be  indictable 

Crim.  Law,  II,  gg  210,  317»  319-221.  must   be  to   do   something  which 

*  I  have  before  me  biit  two  preoe-  would  be  a  crime  if  performed  with- 

dents  for  this  sort  of  indictment,  out  conspiracy.  Com.  u  Nichols^  134 

neither  of  which  is  adapted  to  the  Masa  6&U  is  partly  of  this  sort 
present  use.    Ck>le  u  P.,  84  111.  216^  is 
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falsely  with  crime,  but  chiefly  because  it  is  both  a  wrong  to 
ihe  accused  person  and  a  disturbance  of  public  justice.  There- 
fore a  conspiracy  to  do  this  is  indictable  by  reason  of  the  un- 
lawful end,  and  it  is  immaterial  whether  indictable  means  are 
contemplated  or  not.^  So  the  indictment  for  the  conspiracy 
need  not  contain  any  setting  out  of  means.    It  may  aver, — 

That  A.,  eta,  R,  etc.,  and  C^  eie.,  on,  et<x,  at,  etc.,  did  unlawfattj  and 
maliciously  conspire,  combine,  confederate  and  agree  together  falsely  to 
charge  and  accuse  one  X.  with  having  then  lately  before  feloniously  rav- 
ished and  carnally  known  the  said  A«  violently  and  against  her  wiU  [or, 
feloniously  and  of  his  malice  aforethought  killed  and  murdered  one  M. ; 
or,  eta,  setting  out,  in  the  like  brief  way,  such  other  contemplated  acousa- 
iiOB  of  an  offense  as  the  proofs  wiU  disoloseL.  This  is  enough.  But  if  the 
purpose  was  to  extort  money,  or  other  thing,  in  a  compounding  of  the  of- 
fense or  otherwise,  or  if  there  was  any  other  specially  evil  purpose,  the 
pleader  may  choose  to  aver  it; '  and,  in  some  cases,  where  less  than  a  crime 
was  agreed  to  be  charged,  this  may  be  necesBaryJ;  a^cAinst  the  peace,  etc.* 

§901.  To  injure  one  in  his  business. —  The  law  protects 
every  person  in  his  lawful  business;  and  to  injure  one  therein 

^  Crim.  Law,  II,  |S§  217, 22a  information  against  one  for  illegal 

'The  averment  may  be  inserted  in  insurance  in  the  lottery  and  then  to 

this  place,  but  it  is  not  always.    In  obtain  money  from  him  to  compro- 

one  case  before  me  (Reg.  t;.  Yates,  6  mise  it.  8  Chit.  Crim.  Law,  117S.  To 

Cox,  C  C  441)  the  pleader  says,—  charge  a  man  with  having  stolen 

**  Did   conspire,  combine,  conf ed-  goods  from  one  of  the  conspirators, 

erate  and  agree  together  to  extort  and  thereby  obtaining  a  promissory 

money  from  the  said  X,  by  falsely  note,  eta  8  Chit  Grim.  Law,  1175.  To 

and  without   any   reasonable  and  accuse  one  of  having  committed  an 

probable  cause  accusing  the  said  X,  unnatural  crime,  eta,  and  thereby  ob- 

of  having  defrauded  her  majesty's  taining  money  to  conceal  it    8  Chit 

inland  revenue."  Crim.  Law,  1184.  To  charge  with  rape 

The  form  is  not  greatly  dissimilar  with  intent  to  extort  money.  8  Chit 

in  Rex  v.  HoUingberry,  2  Ben.  ft  H.  Crim.  Law,  1182;  witbadalteryforthe 

Lend.  Caa  (2d  ed.)  84^  S  D.  ft  R  845.  same  purpose    Cobi.  «.  O'Brien,  12 

'Crim. Pro., II,  §  240;  Arohbi  Crim.  Cush.  84;  Com.  tn  Nichols,  134  Masa 

PL  ft  £▼.  (10th  Lond.  ed.)  672,  673;  3  581.  With  poisoning  hones.  4  Went 

Cbit  Crim.  Law,  1171, 1174;  Bex  v,  PL  0&    With  forging  a  wiU  to  de- 

lYeeman,  Tiem.  P.  C  85;  Bex  «,  fraud  heirs.     Bex  «  Thompson,  4 

8|ngg^  2  Bur.  908;  a  V.  Hiokling,  12  Went  PL  96.  With  being  the  father 

Yioott.  208;  Conk  tx.  Tibbetts,  2  Masa  of  a  child  bom  of  another  man's  wife. 

58IL    Mora  specifk^liy,  some  of  the  Bex  «  Turner,  Trem.  P.  a  8a  With 

foniw  are,  to  accuse  of  larceny,  &  «.  being  the  father  of  a  bastard.  8  Chit 

Cawood,  2  Stew.  860;  Bex  t;.  Bispal,  Crim.  Law,  1179;  Beg.  v.  Best  6  Mod. 

8  Bur.  1820;  Jones  v.  Com.,  81  Grat  187, 185,  9  Ld.  Baym.  1167;  Johnson 

83a    To  pervert  legal  process  for  the  u  &,  2  Dutcher,  31&    And  see  Crim. 

purpose  of  extorting  a  deed  from  ona  Pro,  It  g  241. 
&  t\  Shooter,  8  Bich.  72.    To  lay  an 
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is,  either  in  itself  or  as  yiewed  in  connection  with  particular 
means,  "  unlawful."  It  is  "  unlawful "  simply  to  prevent  a  man 
from  carrying  on  his  business, —  as,  for  example,  from  working 
at  bis  trade, —  so  that  an  indictment  for  a  conspiracy  therefor 
is  good  without  any  setting  out  of  means.^  But  competition  is 
permissible,  it  is  benelBcial  to  the  public  and  not  opposed  to  any 
policy  of  the  law,  while  yet  its  consequences  may  be  injurious 
to  persons  in  the  same  employment.  And  the  like  is  true  of 
various  other  things  which  men  properly  do  in  the  pursuit  of 
their  own  interest.  Therefore  it  may  be  lawful,  or  it  may  be 
unlawful,  for  one  person  to  ir^ure  another  in  his  business,  the 
question  depending  on  the  means  employed ;  while,  whatever 
the  means,  it  is  always  unlawful  U>  prevent  a  carrying  on  of  the 
business.  The  distinction,  therefore,  appears  to  be,  that,  while 
the  indictment  for  a  consiparacy  to  prevent  one's  carrying  on 
his  business  need  make  no  mention  of  means,  that  for  a  con- 
spiracy to  injv/re  one  therein  must  set  out  contemplated  means, 
and  they  must  be  "  unlawful," — a  distinction,  however,  the  ap- 
plication of  which  will  not  unfrequently  require  nice  discrimi- 
nation.   Bearing  it  in  mind, — 

§  303.  To  injare  actor  by  hissing. — The  hissing  of  an  actor 
is  lawful  or  unlawful  according  p.s  it  expresses  feelings  which 
spontaneously  arise,  or  is  resorted  to  for  injuring  him  in  his 
calling.  A  conspiracy  to  do  it  for  the  latter  purpose  is,  there- 
fore, indictable;  ^  and  the  allegations  should  set  out  such  a  com- 
bination of  means  and  end  as  will  make  the  criminality  of  the 
transaction  appear.    For  example, — 

That  on,  etc.,  at»  eta,  X.  was  a  person  who  followed  the  profession  and 
calling  of  aotor  and  player  at  theaters  and  other  places  where  people  as- 
semble for  amusement  and  instruction,  by  which  profession  and  calling  he 
obtained  large  gains;  and  that  then  and  there,  at  a  certain  theater  com- 
monly termed  the  M.  theater,  a  play  known  as  the  Merchant  of  Venice  was 
appointed  and  to  the  public  announced  to  be  acted  and  played,  wherein 
the  said  X.  was  to  perform  the  part  of  Shylock.  Whereupon  A.,  eta,  R, 
eta,  C,  eta,  and  D.,  etc.,  did  then  and  there,  knowing  the  premises,  unlaw- 
fully and  maliciously  conspire,  combine,  confederate  and  agree  together 
to  injure  and  ruin  the  said  X.  in  his  said  profession  and  calling,  and  deprive 
him  of  his  good  name  therein  and  of  all  future  gains  therefrom,  by  hissing 

iCrim.  Pra,  II,  §  242;  Rex  u  Ec-       'Crim.  Law,  II,  gg  21S,  S08»  and 
cles,  8  Doug.  337, 1  Leach  (4th  ed.),    nota 
274  (where  may  be  seen  a  form); 
[Crump  V.  Com,  84  Ya.  927.] 
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and  otherwise  expressing  disapprobation  of  his  performance,  and  by  caus- 
ing and  procuring  others  to  join  therein,  when  he  should  so  api)ear  in  said 
play,  without  reference  to  what  might  be  their  own  real  and  spontaneous 
judgment  of  his  said  performance,  and  by  thereafter,  at  all  times  and 
places  when  and  where  the  said  X  should  appear  performing  any  part  in 
his  said  profession  and  calling,  doing  the  same  in  respect  to  his  perform- 
ance therein,  without  reference  to  what  should  be  their  own  spontaneous 
opinions,  so  as  by  all  means  to  bring  about  the  ruin  of  the  said  X.  in  his 
said  profession  and  calling;  against  the  peace,  eta^ 

§  303.  To  seduce  away  workmen  —  (Under  contract  — 

Not). —  To  seduce  a  workman  or  any  other  servant  under  con- 
tract to  leave  his  employer,  or  probably  to  seduce  any  other 
person  to  violate  a  contract,  is,  if  the  person  seducing  knows 
of  the  contract,  and  the  one  seduced  yields  and  thereby  in- 
jures the  other  party,  such  an  "  unlawful "  act  that  a  civil 
action  for  the  injury  is  maintainable.'  And,  where  there  is 
no  contract,  if  the  seduction  of  workmen  or  other  servants  is 
malicious  and  meant  to  injure  the  employer,  it  is  in  like  man- 
ner actionable ; '  though,  in  the  interest  of  competition  in  busi- 
ness, one  man  is  at  liberty  to  hire  away  the  employees  of 
another,  to  take  effect  when  their  contracts  have  expired,  or  so 
otherwise  as  not  to  violate  any  valid  agreement.*  Therefore  a 
conspiracy  to  seduce  from  their  employers  workmen  under 
contract,  in  breach  of  the  contract,  is  of  itself  criminal,  and  no 
allegation  of  unlawful  contemplated  means  is  required  in  the 
indictment    It  may  aver, — 

That  on,  eta,  at,  eta,  11  was  a  servant  and  workman  in  the  employ  of  and 
rendering  service  and  labor  to  X.,  under  a  contract  theretofore  on  a  valua- 

iThe  only  precedent  before  me  is  v.  West»  47  Ga.  311;  Salter  v,  How- 
that  in  6  Went  448,  for  the  nearly  ard,  48  Ga.  601;  Hasklns  v.  Royster, 
identical  offense  of  a  conspiracy  to  70  N.  G.  601;  Mibume  v.  Byrne,  1 
ruin  an  actor  by  making  a  great  Cranoh,  G.  C.  239;  Haight  v.  Badge- 
noise  at  the  performance  and  com-  ley,  15  Barb.  409:  Scidmore  v,  Smitli, 
polling  the  manager  to  discharge  13  Johna  322;  Campbell  v.  Cooi)er, 
him  from  an  engagement  It  is  too  84  N.  H.  49;  Hart  v.  Aldridge,  Cowp. 
long  and  verbose,  and  not  precise  54;  Keane  v.  Boycott,  2  H.  BL  511; 
enough  in  its  forms  of  allegation,  for  Blake  v.  Lanyon,  6  T.  R  221;  Morgan 
insertion  hera  For  a  form  for  a  v.  Smith,  77  N.  C.  37. 
conspiracy  to  seduce  people  to  with-  *  Walker  v.  Cronin,  107  Mass.  555, 
draw  their  custom  from  a  common  where  the  several  distinctions  are 
brewer,  see  Rex  v.  Morgan,  4  Went  explained.  And  see  Evans  v.  WslU 
PL  106-111.  To  ruin  gun-makers  in  ton.  Law  R.  2  G.  P.  615;  Carew  v. 
their  trade,  6  Went  PL  439.  Rutherford,  106  Masa  1,  and  other 

^Bixby  V.  Dunlap,  56  N.  H.  456:  cases  cited  to  this  section. 

Lumley  v.  Gye,  2  Ellis  &  B.  216;  Lee  « Id. ;  Sykes  v.  Dixon,  9  A.  &  K  693; 
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ble  consideradon  made  between  them,  not  expiredi  of  full  force,  and  eerv- 
ioe  and  labor  thereunder  remaining  due  to  the  said  X  from  the  said  M.,^ 
from  which  the  said  X.  would  derive  large  benefits  and  gains;  whereupon 
A.,  eta,  and  BL,  eta,  did,  then  and  there^  knowing  the  premises,  and  devising 
to  prejudice  and  injure  the  said  X,  unlawfully  and  maliciouslj  conspire, 
combine,  confederate  and  agree  together  to  seduce  and  entice  away  the 
said  If.  from  the  said  X,  and  his  said  employment  and  service  in  breach  ci 
the  contract  aforesaid  [probably,  in  most  cases,  the  pleader  will  elect  to  add 
overt  acts];  against  the  peace»  eta^ 

§  304.  To  seduce  away  workmen  where  no  contract. —  Fol- 
lowing np  the  views  already  presented,*  if  the  object  of  the 
conspiracy  is  to  prevent  the  employer  from  doing  business,  it 
may  be  charged  in  the  simple  manner  already  pointed  ont*/ 
and  the  seducing  away  of  workmen  who  are  not  under  con- 
tract, as  well  as  of  those  who  are,  may  be  made  to  perform  the 
part  only  of  overt  acts.  Or,  whether  the  purpose  is  such,  or 
merely  to  injure  in  a  less  degree  the  employer  in  his  business, 
the  allegations  may  be, — 

That  on,  eta,  at,  eta,  X,  was  a  manufacturer  of  tin  ware,  employing  in 
his  said  business  workmen  to  the  number  of  one  hundred  and  more^  and 
deriving  therefrom  large  gains;  whereupon  A^  eta,  B.,  eta,  GL,  eta.  D.,  eta, 

Boston  Qlass  Manut  v,  Binney,  4  In  Reg;  v,  Duffield,  6  Cox,  CL  CL  404, 

Pick.  425;  Bird  v,  Randall,  8  Bur.  408,  the  part  of  a  count  correspond- 

1845;  Nichol  u  Marty n,  3  Espu  733;  ingto  the  form  thus  far  in  our  text, 

Langham  v.  S.,  55  AJa.  114;  [Long-  and  on  which  there  was  a  conviction, 

shore  Printing  and  Publishing  Ca  is, — 

V,  Howell,  26  Oreg.  527.]  That  on,  eta,  X  *' carried  on  trade 

1  In  an  action  on  the  contract,  this  and  business  as  a  manufacturer  of 

would  not  be  a  sufficient  allegation  japanned  and  tin  wares  at,  eta,  and 

of  it    But  even  less  would  suffice  in  that  divers,  to  wit,  fifty,  persons* 

an  action  by  the  master  for  seducing  being  artificers,  had  contracted  with 

the  servant  from  him,  2  Chit.  PL  645  the  said  X.  to  serve  him  as  workmen 

and  note;    Hambleton  v,  Veere,  2  and  artificers  in  his  said  trade  and 

Saund.  169;  Walker  v.  Cornin,  107  business  for  certain  times  and  periods 

Mass.  655;  the  gist  of  the  action  being  respectively  agreed   upon  between 

the  wrong   and  not  the   contract  them  and  the  said  X.,  and  that  the 

The  like  distinction  prevails  in  crim-  said  persons  so  being  such  artificers 

inal  pleading.    Crim.  Pra,  I,  §§  554-  as  aforesaid  have  entered  into  the 

558.    I  think  this  form  of  the  allega-  service  of  the  said  X.  as  such  manu- 

tion  adequate.    If  the   pleader,  for  facturer  as  aforesaid." 

caution,  elects  to  set  out  the  contract  ^  Compare  with  the  forms  in  Reg. 

more  fully,  let  him  be  equally  care-  n  Duffield,  suprcu 

f  ul  to  avoid  a  variance  between  the  *  Antet  §§  801,  80a 

averment  and  proof  of  it,  the  danger  ^  Ante,  §  dOl  and  the  places  there 

whereof  constitutes  the  objection  to  referred  ta 
following  the  forms  in  cuaumpsit 
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and  ftimdij  other  penons  whose  names  are  to  the  jurors  unknown,  did 
then  and  there,  having  no  guardianship  over  said  workmen*  and  not  de- 
vising  to  promote  in  any  lawful  wi^  any  interests  of  their  own,  but  of 
malioe  toward  the  said  X.,  and  planning,  purposing  and  intending  to  injure 
him  in  his  said  business,  and  to  ruin  him  therein,  and  to  prevent  him  there- 
after carrying  it  on,  unlawfully  and  maliciously  conspire,  combine,  confed- 
erate and  agree  together  to  persuade,  entice,  induce  and  cause  each  and 
every  one  of  the  workmen  so  employed  by  the  said  X.  to  leave  him  and  his 
said  employment  at  such  time  and  times  as  would  most  injure  and  preju- 
dice him  therein;  and  in  like  manner  and  to  the  like  end  seduce  and  keep 
away  from  entering  into  his  employment  in  said  business  all  other  work- 
men; causing  them  and  the  before-mentioned  workmen  to  idle  away  their 
time  and  waste  their  substanoe»  to  the  detriment  alike  of  themselves  and 
of  all  other  people  of  the  state;  ^  against  the  peaces  etc.* 

§  306.  To  compel  workman  —  Employer  to  discharge  him. 

To  close  against  a  workman  every  avenue  to  employment,  un- 
less he  will  do  what  the  law  does  not  require  of  him,  is  to  pre- 
vent his  working, —  a  conspiracy  to  do  which  is  indictable 
without  any  allegation  of  contemplated  means.'  Or  the  aver- 
ments may  be,  if  so  are  the  facts, — 

That  A.,  eta,  B.,  eta,  GL,  eta,  D.,  eta,  and  other  persons  to  the  nnmber  of 
one  hundred  and  more  whose  names  are  to  the  jurors  unknown,  on,  etc.,  at, 
eta,  being  members  of  an  association  not  established  by  law  called  the  M. 
Association,  and  X.  being  a  journeyman  tailor  and  not  a  member  thereof, 
and  the  said  association  requiring  of  its  members  the  payment  of  certain 
moneys  and  compliance  with  certain  rules,  did  then  and  there  unlawfully 
and  maliciously  conspire,  combine,  confederate,  and  agree  together  to  com- 
pel aU  journeymen  tailors  and  especially  said  X.  to  become  members  of  said 
association,  and  to  pay  the  moneys  and  conform  to  the  rules  aforesaid,  and 
on  his  and  their  refusing  the  same  to  prevent  him  and  them  from  there- 
after carrying  on  the  said  trade  and  business,  and  to  compel  T^  who  was 
then  and  there  the  employer  of  the  said  X,  and  all  other  employers  of  jour- 
neymen tailors,  to  turn  off  from  their  employ  in  the  said  trade  and  business 
the  said  X.  and  all  other  such  journeymen  tailors  not  members  as  afore- 

1  This  extended  averment  of  the  to  tender  higher  wages  than  he  had 

conspiracy  wiU  in  no  way  interfere  before  offered,  or  take  into  his  serv- 

with  the  allegations  here  of  overt  ice  men  whom  he  did  not  want»  of 

acts,  should  the  pleader  elect  to  make  turn  off  workmen  whom  he  desired 

them.  to  retain;  this  circumstance  woult 

'Should  the  proof  be,  that  the  con-  not  create  a  variance^    For  a  busi- 

spirators  intended  what  is  here  al-  ness  man  to  transmute  himself  into 

leged  only  on  condition  that  X.  re-  a  puppet,  and  be  moved  by  the  show- 

fused   compliance    with    demands  man,  is  to  abandon  business.    And 

from  persons  having  no  authority  to  he  who  is  compelled  to  do  this  is 

make  them ;  as,  for  example,  refused,  forced  out  of  businesa 
to  his  employees  or  to  third  persons,       *  Ante,  g  BOl. 
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said,  unless  he  and  they  would  and  did  join  tbe  said  as^^ociation.  and  paj 
the  moneys  and  conform  to  the  rules  aforesaid;  ^  against  the  peace,  eta' 

§  306.  By  workmen  to  raise  their  wages. —  It  is  not  only 
lawful  but  commendable  for  workmen  to  seek  by  legitimate 
and  honorable  means  to  raise  their  wages,  and  to  combine 
therefor;  as,  for  example,  by  teaching  one  another  improved 
methods  of  work  so  as  to  render  their  services  more  valuable, 
by  opening  the  paths  to  other  business  for  those  of  their  num- 
ber who  choose  to  enter  them  so  as  to  diminish  competition,  by 
assisting  one  another  to  remove  to  places  where  larger  wages 
are  paid,  and  by  other  appropriate  devices.  So  that  a  simple 
allegation  against  them  of  conspiring  to  raise  their  w<iges 
charges  no  offense.'  But  it  is  criminal  to  conspire  to  do  un- 
lawful acts,  and  their  purpose  to  accomplish  the  lawful  end  of 
raising  their  wages  by  such  means  does  not  take  away  the 
criminality;  for  the  law  does  not,  more  than  good  morals,  per- 
mit men  to  do  a  wrong  in  order  to  accomplish  a  good.  The 
allegations  should  embody  tbe  facts  to  be  proved;  as,  for  ex- 
ample,— 

That  on,  etc.,  at,  eta.  A.,  eta,  B.,  eta  [and  so  on,  setting  out  the  names  of 
as  many  as  it  is  deemed  best  to  make  defendants],  and  one  hundred  and 
more  other  men  whose  respective  names  are  to  the  jurors  unknown,  were 
journeymen  hatters,  working  for  wages  at  their  said  trade  in  the  employ- 
ment and  service  of  X.,  who  was  then  and  there  a  manufacturer  of  hats; 
that  the  said  X.  had  then  and  there  large  orders  for  hats  which  he  had  con- 
tracted with  sundry  persons  to  manufacture  and  deliver  at  short  and  lim- 
ited intervals  for  fixed  and  determined  prices,  aU  of  which  the  said  defend- 
ants then  and  there  well  knew.  Whereupon  the  said  A.  and  the  said  other 
defendants  did  then  and  there  unlawfully,  maliciously  and  secretly  con- 
spire, combine,  confederate  and  agree  together  to  injure,  oppress,  impover- 
ish, and  drive  from  his  said  business  of  manufacturing  hats»  the  said  X., 

1  The  indictment  may  go  on,  if  the  But  the  form  here  proposed  is  in 

pleader    chooses,   and   specify   the  various    respects     stronger.      And 

means  to  be  used  to  compel  employ-  where  the  facts  to  be  proved  admit 

ers    to    discharge    non-association  of  allegations  yet  stronger,  it  is  cer- 

journeymen;  as,  for  example,  to  re-  tainly  the  prudent  course  to   add 

quire  all  association  journeymen  to  thenL    See  further  as  to  the  law, 

withdraw  at  once  and  in  a  body  from  Crim.  Law,  II,  §  288;  S.  t\  Donaldson, 

their  employment,  and  forbid  others  8  Vroom,  151;  [Sw  v.  Dyer,  67  Yt  690.] 
to  take  their  places;  and  to  threaten,       *  I  have  stated  this  question  as  in 

eta,  according  to  the  fact&  sound  doctrine  it  appears  to  me.  For 

-  In  Com.  V,  Hunt,  4  Met.  Ill,  is  the  more  upon  it,  and  the  judicial  utter- 
form  of  an  indictment  similar  to  this,  anoes,  see  Crim.  Law,  II,  g§  280-283. 
which   was    adjudged   inadequata 
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and  to  prejudice  and  disappoint  the  several  persons  to  whom  the  said  X, 
had  promised  as  aforesaid  to  deliver  manufactured  hats,  and  to  injure  the 
community  and  its  trade  and  commerce  by  creating  disturbances  in  the 
manufacture  and  buying  and  selling  of  faats»  to  diminish  the  productive 
industry  of  the  country  by  idleness,  and  to  create  dauger  that  themselves 
and  families  would  become  paupers  requiring  public  support,  by  suddenly 
and  for  no  lawful  purpose  of  otherwise  supporting  themselves  withdraw- 
ing in  a  body  from  their  said  employment  with  the  said  X,  by  persuading^ 
enticing  and  inducing  all  other  workmen  in  his  said  employment  thus  to 
withdraw,  by  remaining  near  his  place  of  business,  idling  away  their  time, 
and  seducing  and  inducing  all  other  journeymen  hatters  whom  the  said  X. 
should  seek  to  employ  not  to  serve  him,  by  refusing  to  go  elsewhere  in 
search  of  work,  and  by  giving  out  that  the  said  X.  should  take  them  back 
into  his  said  service  at  a  rate  of  wages  greatly  above  what  they  had  there- 
tofore received,  or  be  crippled  in  his  said  business,  ruined  therein,  and  never 
more  be  permitted  to  carry  it  on;  against  the  peace,  eta^ 

§  307.  By  manufacturers  to  reduce  wages,—  Employers 
have  the  right  to  hire  workmen  at  as  low  wages  as  they  can; 
with  the  same  limit  as  in  the  case  of  workmen  seeking  an  in- 
crease of  pay,  that  they  must  not  resort  to  unlawful  means. 
The  form  in  the  last  section  will  indicate  how  the  indictment 
should  be.*  Not  often  will  there  be  occasion  to  bring  such  an 
indictment;  because,  by  reason  of  their  larger  property  at 
stake,  it  is  more  obvious  to  themselves  than  to  the  workmen 
how  a  wrongful  act  of  this  sort  does  a  greater  injury  to  the 
perpetrators  than  to  the  intended  victims. 

§  808.  In  general  as  to  labor  conspiracies, —  The  forego- 
ing are  specimen  forms  of  the  indictment,  good,  it  is  believed, 
in  most  of  our  states,  yet  probably  not  in  all.  They  are  not 
servilely  copied  from  the  books;  because  most  of  the  prece- 
dents in  the  books  are  too  voluminous  and  verbose,  or  loosely 
drawn ;  or  framed  with  reference  to  some  statute  local  to  Eng- 
land or  to  the  particular  state,  or  on  a  view  of  the  law  now 
exploded,  or  of  doubtful  capacity  to  resist  objections  which 
might  be  urged  against  them.  But  most  of  those  in  the  books 
are  referred  to  in  the  note,  and  they  can  be  readily  consulted 
and  compared  with  the  forms  here  proposed.' 

1  See  post,  g  808,  for  references  to  their  hours  of  labor,  eta,  see  8  Chit. 

other  forma  Crim.  Law,  1168,  1167;  4  Went  PL 

'And  see  the  form  in  SChit Crim.  103-105, 118-116, 120-124;  6i(L  375.   To 

Law.  1169L  prevent  workmen  from  continuing 

*  For  Yarious  conspiracies  among  to  work,  Matthews,  Crim.  Law,  453. 

workmen  to  raise  their  wages,  lessen  Among  workmen  for  employer  tak- 
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§  809.  To  injare  public. —  The  indictment  for  a  conspiracj 
to  the  detriment  of  the  public  differs  in  little  from  that  to  in- 
flict a  private  wrong-,  except  in  designating,  in  some  appropri- 
ate terms,  the  public  instead  of  an  individual  as  the  injured 
party.*    For  example, — 

§  810,  To  enhance  by  false  news  the  price  of  government 
securities. —  The  allegations,  modified  and  adapted  to  our  use 
from  a  famous  English  case,  may  be, — 

That  on,  eta,  at»  eta,  there  being  open  and  publio  war  between  the  peo- 
ple and  government  of  the  United  States  of  America  and  the  king  of, 
eta,  and  the  prioes  of  the  bonds  and  other  Becurities  issued  by  the  United 
States  aforesaid  being  thereby  greatly  depressed,  and  it  being  by  the  par- 
ohasers  and  sellers  thereof  believed  that  on  the  ooming  of  peaoe  those 
prices  would  be  greatly  increased.  A.,  eta,  and  Bw,  eta,  did  then  and  there 
imlawfully  and  maliciously  conspire,  combine,  confederate  and  agree  to- 
gether to  proclaim  then  and  there  and  cause  it  to  be  believed  that  a  gpreat 
naval  battle  had  lately  been  fought  between  the  said  two  contending 
powers,  wherein  the  forces  and  ships  of  the  said  king  had  been  utterly  de- 
feated, overthrown  and  destroyed,  and  the  said  king  had  been  slain,  and 
his  successor  and  the  advisor  of  the  said  crown  had  accepted  proposed  terms 
of  peace,  and  peace  was  about  to  be  proclaimed  between  the  said  two  con- 
tending powers;  whereas  in  truth  and  in  fact  no  such  battle  had  been 
fought,  the  said  king  had  not  been  slain,  and  no  terms  of  peace  had  been 
agreed  to  as  aforesaid,  and  there  was  no  prospect  thereof,  all  of  which  the 
said  A.  and  R  then  and  there  well  knew;  with  the  intent  of  them  the  said 
A.  and  R  that  persons  might  be  then  and  there,  before  said  false  news  could 
be  contradicted,  seduced  and  persuaded  thereby  to  buy  the  bonds  and  se- 
curities which  had  been  issued  by  the  United  States  at  enhanced  prices, 
and  with  the  intent  of  them  to  defraud  all  such  purchasers  of  the  same; 
against  the  peace,  eta^ 

ing  an  apprentice  or  workman  con-  prentice,  Rex  «i  Ferguson,  2  Stark, 
trary  to  their  rules,  8  Chit  Grim.  489.  To  force  workmen  to  leave  em- 
Law,  1166;  4  Went  PI  100-102.  Em-  ployment^  and  employer  to  alter 
ployers  conspiring  against  journey-  mode  of  carrying  on  business,  Reg. 
men,  8  Chit  Grim.  Law,  1169.  More  v.  Hibbert,  18  Cox,  C  C  82;  Reg.  v. 
forms  against  workmen  conspiring,  O'Connor,  5  Q.  R  16L  Workmen  con- 
by  various  means,  to  raise  their  spiring  to  procure  the  discharge  of  a 
wages,  Rei;.  I'.  Rowlands,  2  Den.  C  C.  fellow-workman,  P.  v,  Trequier,  1 
364,  17  Q.  B.  671, 5  Cox,  C.  C.  436, 468;  Wheeler,  Crim.  Cas.  142.  Members 
Reg.  V,  Diiffield,  5  Cox,  C.  C.  404;  of  a  society  not  to  work  where  non- 
Rex  V.  Vipont,  2  Bur.  1163;  Rex  n,  members  are  employed,  Com.  v. 
Hanson,  31  How.  St  Tr.  2;  Rex  v.  Hunt  4  Met  111.  To  raise  wages, 
Bykerdike,l  Moody  &R  179.  Among  P.  v.  Melvin,  2  Wheeler,  Crim.  Oa& 
workmen  to  compel  the  employer  to  262;  P.  v.  Fisher,  14  Wend.  Ol 
take  back  a  discharged  workman,  i  Crim.  Pra,  II,  §  243. 
Reg.  V,  Bunn,  12  Cox,  C.  C.  316.  To  '  Rex  v.  De  Berenger,  8  M.  &  R  67. 
prevent  the  employer  taking  an  ap-  Form  for  conspiracy  to  raise  the  price 
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§  311.  To  adalterate  manafacture. —  The  allegations  maj 
be,  for  example, — 

That  A.,  etOL,  and  R,eta,  on,  eta,  at^  etc,  devising  and  intending  to  ao- 
quire  to  themselves  unlawful  gains  by  means  [of  a  public  fraud,  did  then 
and  there  unlawfully  and  maliciously  conspire,  combine,  confederate  and 
agree  together  to  mix  and  compound,  in  large  quantities,  genuine  indigo 
of  foreign  growth  and  manuftusiure  with  staroh,  blue  vitriol,  nutgalls,  alum, 
and  a  concoction  of  logwood  lor,  with  certain  worthless  and  deceptive  ingre- 
dients to  the  jurors  unknown;  or,  with  blue  vitriol,  nutgalls,  and  other 
worthless  and  deceptive  ingredients  to  the  jurors  unknown'^],  in  such  pro- 
portions and  in  such  manner  as  to  create  a  product  three  times  greater  in 
quantity  and  weight  than  such  genuine  indigo  therein,  resembling  in  form, 
color  and  otherwise  such  genuine  indigo  of  the  best  quality,  with  the  in- 
tent to  thrust  the  same  into  commerce,  and  to  sell  it,  and  cause  it  to  be 
sold,  bought,  and  used,  as  and  for  sach  genuine  indigo  of  the  best  quality; 
against  the  peace,  etc.' 

§  312.  Other  conspiracies. — The  differing  ways  of  crim- 
inally conspiring  are  almost  infinite.  Bat  the  indictment  ia 
similar  in  all.  No  good,  sufficient  to  compensate  for  the  space 
occupied,  wonld  come  from  extending  these  forms  into  further 
instances.    In  the  note,'  references  are  given  to  places  where 

of  salt,  8  Chit  Crim.  Iaw,  1164    To  sected.    2  Chit  Crim.  Law,  86b    By 

engross  and  monopolize  an  article  parish  officers  and  others  as  to  main- 

of  raanulEacture  and  commerce.  Rex  tenance  of  paujMrs.    8  Chit  Crim. 

tJi  Crispe,  Trem.  B.  a  Sa  Law,  1157;  4  Went  PL  112, 124;  6  id. 

'  Great  caution  should  be  taken  at  8d8;  1  Cox,  CL  C.  Ap,  11.  Among  pris- 

this  part  of  the  indictment  to  avoid  oners,  to  break  prison,  eta,  and  es- 

a  Tarianca    I  am  not  certain  that  it  cax>e.    8  Chit  Crim.  Law,  1149, 1150; 

is  necessary  to  set  out  the  ingredients  4  Went  PL  116-118L    In  the  nature 

or  to  say  they  are  unknown.  I  should  of  embracery.    Rex  v.  Opie,  1  Saund. 

think  the  words  might  be  **  with  such  800.    In  connection  with  holding  to 

valueless  and  deceptive  ingredients  baiL    8  Chit  Crim.  Law,  1169;  Rex 

other  than  genuine  indigo  as  would  v.  Sheers,  4  Went  PL  94   To  dissuade 

impart  to  the  mixture  the  appear-  a  man  from  giving  evidence  against 

anoe  of  genuine  indigo  of  foreign  one  for  putting  off  bad  money.    8 

growth  and  manufactura"    If  there  Chit  Crim.  Law,  1151.    To  withdraw 

is  doubt,  the  case  will  be  a  proper  from  a  criminal  prosecution  and  not 

one  for  a  second  or  third  count  appear  against  the  prisoner.    Reg.  tv 

<  Com.  ^,  Judd,  2  Ifass.  829,  com-  Hamp,  6  Cox,  C.  C.  167.    To  destroy 

pared  with  Davis,  Preo.  105b  Pnblie  a   warrant    issued   on  a   criminal 

by  false    pretenses.—  For  a   form  charge.    S.  u  Enloe,  4  Dev.  &  Bat 

for  cheating  the  public  by  false  pre-  878.    To  defeat  justice  by  false  evi- 

tenses,  adjudged  ill  for  being  too  dence  and  suppression  of  facts  on 

vague  and  uncertain,  see  the  Irish  preliminary  inquiry  before   magis* 

case  of  White  u  Reg.,  18  Cox,  a  C  trate.    5  Cox,  Q  C.  Ap.  a   To  cause, 

8ia  by  false  personation,  sheriff's  officer 

*To  prevent  the  burial  of  a  dead  to  arrest  wrong  man.    8  Chit  Crim. 

body  in  order  that  it  may  be  dis-  Law,  114&    To  defraud  the  govem- 
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Others  can  be  found;  and  occasionally  the  petitioner  may  desire 
to  consult  them.  But  no  two  cases  are  in  all  particulars  identi- 
cal, therefore  the  pleader  should  draw  each  indictment  with 
special  reference  to  the  individual  facts. 

m.    PbAOTIOAL   SnOOSSTIONB. 

§313.  Importance  of  understanding  snbjeet. — The  law 

of  criminal  conspiracy  is,  when  rightly  understood  and  admin- 
istered, a  beneficent  corrective  of  wrongs  which  are  not  other- 
wise reached.  It  is  less  rigid  in  its  workings  than  the  law  of 
most  other  offenses,  and  more  under  the  judicial  control.  It 
should  be  well  understood  by  prosecuting  officers,  that  they  may 
judge  wisely  when  to  invoke  it  and  when  to  forbear,  and  prop- 
erly enlighten  the  courts  when  questions  under  it  judicially 
arise.  It  is  a  great  misfortune  that  in  a  few  of  our  states  no 
hint  of  this  sort  has  been  given  and  heeded.  We  have  some 
decisions,  not  many,  to  expunge  which  from  the  books,  v;ere  it 
possible,  would  be  worth  a  subsidy.  And  there  are  cited  in  our 
courts  text-books  the  authors  of  which  had  no  manner  of  com- 
prehension of  this  subject.  If  our  prosecuting  officers  will  ex- 
plore it  for  themadvesj  and  call  into  action  their  best  energies 

ment  of  revenue  and  otherwisa  Rex  country.  Rex  v.  Walker,  23  HoweU, 
V.  Hedges.  28  Howell,  St.  Tr.  1315;  St  Tr.  1055,  107a  To  join  the  re- 
U.  a  V.  Walsh,  5  Dili  68;  U.  a  bellion.  Com.  v.  Blackburn,  1  Du v.  4. 
v.  Fehrenback,  2  Woods,  175;  U.  a  To  seduce  artificers  and  carry  away 
V,  Crosby,  1  Hughes,  448;  (7.  a  vi  machines  to  foreign  parts.  3  Chit. 
Dennee,  8  Woods,  47,  48;  Reg.  tx  Crim.  Law,  1161.  By  two,  for  one  to 
Thompson,  16  Q.  B.  832,  5  Cox,  C.  C.  rob  the  other,  to  charge  the  hundred. 
166.  To  bring  in  foreign  goods  with-  3  Chit  Crim.  Law,  1156.  By  parish 
out  payment  of  customs.  Reg.  v.  officers,  etc,  to  defraud  sufferers  by 
Blake,  6  Q.  B.  126.  To  obtain  money  fire  of  money  collected  for  their  re- 
by  procuring  the  appointment  of  a  lief.  8  Chit  CrioL  Law,  1188.  To 
person  to  an  office  in  the  customs,  disturb  dissenting  congregation.  2 
Rex  V,  PoUman,  2  Camp.  229l  To  de-  Chit  CrinL  Law,  20.  To  enter  upon 
feat  the  operation  of  the  laws  against  land  and  expel  the  possessor.  Wilson 
the  sale  of  intoxicating  liquor,  a  v.  v.  Cool,  15  Norris  (Pa.),  56.  To  de- 
Potter,  28  Iowa,  554;  a  v.  Harris,  38  stroy  or  erase  the  indorsement  on  a 
Iowa,  242.  Against  the  election  iaw&  promissory  note,  a  v.  Norton,  3  Zab. 
Com.  V.  McHale,  1  Out  (Pa.)  397, 400,  3a  Against  Warren  Hastings.  Rex 
407.  To  elect  a  legislator  through  v,  Fowke,  20  Howell,  St  Tr.  1077, 
bribery.  7  Cox,  0.  C.  Ap^  16.  To  pro-  1143.  To  keep  a  witness  from  attend- 
cure  false  voting.  Cool  v,  English,  ing  court  Rex  u  Steventon,  2  £ast» 
11  Phila.  439.  To  overturn  the  gov-  362. 
emment  and  assist  the  enemies  of  the 
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and  amplest  learning  whenever  questions  under  this  title  arise, 

erroneous  dicta^  and  to  some  extent  erroneous  decisions,  may 

be  corrected ;  and  the  retrograde,  where  it  appears,  be  stopped. 

§  314.  Undue  accumulations  of  wealthy  and  labor  conspira- 

9 

cies. —  One  of  the  most  momentous  questions,  as  viewed  from 
the  standpoint  of  political  economy,  ever  presented  to  any 
country,  is  becoming  prominent  with  us,  in  connection  with 
that  twin-evil,  always  and  everywhere  one  and  inseparable, 
enormous  accumulations  of  wealth  in  single  hands  and  labor 
strikes.  These  are  the  upper  and  nether  millstones  between 
which  the  middling  interests  are  crushed  and  the  poor  are 
ground  to  powder.  The  power  which  rolls  undue  wealth  into 
the  embrace  of  scheming,  longheaded  speculators  and  gamblers 
in  the  securities  and  products  of  the  people  and  government, 
consists  of  the  upheavals  of  commerce,  of  trade,  of  manufact- 
ure, and  of  the  agricultural  industries,  and  of  the  throbs  of 
public  and  private  woe.  It  was  little  known  with  us  until  it 
became  terrible  in  the  turmoil  and  struggle  of  a  great  civil 
war,  and  was  continued  by  the  unrest  produced  largely  by 
great  labor  strikes  and  the  apprehensions  of  their  coming. 
And  the  poor  and  the  working  people  are  kept  from  rising 
to  the  middle  ranks  by  bestowing  their  surplus  earnings  on 
^^  Unions,"  and  spending  them  in  the  idleness  enforced  by 
strikes.  Yet  thus  they  feed  the  streams  of  wealth  which  flow 
to  those  whom,  more  than  any  others,  they  are  ostensibly  meant 
to  injure, —  the  holders  of  ill-acquired  millions,  the  real  and 
only  recipients  of  whatever  benefits  they  in  truth  bestow.  The 
fact  which  mitigates  this  evil  is  their  small  success  and  many 
failures.  Nearly  the  entire  population,  in  every  country  truly 
civilized,  consists  of  people  who  at  one  occupation  or  another 
labor  with  their  hands.  To  the  few  whose  wealth  exempts 
them  it  is  immaterial  whether  they  pay  more  or  less  for  such 
products  of  labor  as  they  use.  The  poor  laborers'  constitute 
the  bulk  of  consumers.  And  if  one  class  obtains  by  forced 
means  an  increase  of  the  rewards  of  labor,  the  burden  is  simply 
cast  on  another  class,  who,  as  the  cost  of  living  is  enhanced, 
may  well  demand  higher  pay.  When  the  equilibrium  is  again 
reached,  no  one  is  better  off  than  before.  But  the  cost  of  pro- 
duction has  become  so  high  that  exports  stop.  Money  goes 
abroad,  nothing  else.     Universal  stagnation  follows;  men  who 
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have  the  means  of  paying  artisans  and  laborers  will  not  hire 
them.  With  the  domestic  min,  the  tide  of  emigration  turns 
and  flows  back  to  foreign  lands,  and  this  country  ceases  to  be 
an  asylum  for  the  poor  and  a  refuge  for  the  oppressed.  Now, — 
§  316*  As  ttt  remedy. —  One  of  the  means  resorted  to  for  the 
<;orrection  of  this  evil  consists  of  indictments  against  the  ccmi- 
spi  raters.  When  such  a  prosecution  can  be  so  conducted  as  to 
enlighten  the  classes  of  people  who  engage  in  these  conspira- 
cies, so  that  they  will  see  bow  much  harm  they  are  doing  to 
themselves,  good  may  come  from  it.  But  ordinarily  it  cannot 
be  so  conducted.  Where  the  immediate  attempt  of  the  con- 
spirators is  to  drive  away  or  otherwise  prejudice  one  of  their 
own  class  who  is  too  intelligent  to  join  them  in  the  evil  com- 
bination, every  power  of  the  government  should  be  put  f<H*th 
for  his  protection.  And  there  may  be  other  labor  conspiracies 
within  this  principle.  In  nothing  is  the  prosecuting  officer 
called  upon  for  the  exercise  of  higher  wisdom  than  in  dealing 
with  questions  of  this  sort. 
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CHAPTER  XXIV. 

CONTEMPT  OP  COURT  AND  THE  LIKEL» 

§  8ia  IntioduotiozL 
817-32L  The  summary  prooeeding. 
82S;  8dS.  Indiotment  for  disobeying  judloial  orders. 
824-829L  Same  for  other  oontempta 

§316.  How  chapter  diyided, — We  shall  consider,  I.  The 
summary  proceeding;  11.  The  indictment  for  disobeying  judi- 
cial orders;  IIL  The  indictment  for  other  contempts. 

I.   ThB   SuHMABY   PsOOBEDIKa. 

§  317*  In  general. —  This  proceeding,  while  treated  in  most 
pases  as  criminal,  is  resorted  to  and  conducted  the  same  in  civil 
causes  and  before  civil  courts  as  in  criminal.'  Having  various 
and  diverse  objects,  in  circumstances  widely  dissimilar,  it  as- 
sumes maiiy  aspects,  admitting  of  or  requiring  a  good  deal  of 
variety  in  its  steps  and  forms;  moreover,  conforming  to  the 
general  practice  in  the  particular  tribunal,  and  this  differing 
in  our  states,  and  in  some  of  the  states  being  more  or  less  gov- 
erned  by  direct  statutory  provisions,  the  varieties  from  locality 
become  considerable.  Therefore  it  is  not  deemed  best,  in  these 
directions  meant  for  use  in  all  the  states,  to  enter  at  large  into 
this  subject.  But  a  reference  to  some  cases  in  which  forms 
appear,'  and  a  few  particular  explanations^  with  forms,  will  be 
heJpfuL 

iFor  the  direct  disoossions  of  the  Whitehead,  05  N.  0.  637;  In  re  Muiv 

sabjeot  of  this  title,  see  Grim.  Law,  ^ej,  89  Wia  386;  Phmips  v,  Welch, 

n,   S§   d41-d7&     Collateral,  Id.,   I,  12  Nev.  15a    See  Middlebrook  v.  &, 

^  %40, 918, 1067;  CrixxL  Pra,  I,  g  869;  48  Conn.  357;  Fhimps  u  Weloh,  11 

Stot  Crimes^  §  187.    And  see  titles  Nev.  187;  [S.  v.  Irwin,  SOW.  Ya.  404.] 
Lebbl  and  Slandxb;  Obstbvctions       *P.  n  Nevins,  1  Hill  (N.  T.),  154;  P. 

OF  Justice  and  GK>yEBNUSNT,  etd  u  Wilson,  64  UL  195;   Worland  v. 

[West  Jersey  Traction  Ca  v.  Camden,  &,  83  Ind.  49, 50;  Qandy  v.  a,  13  Nebu 

58  N.  J.  L.  586.]  445;  Bex  u  Beardmore^  2  Bur.  792; 

s Grim.  Law,  II,  gg  241,  369;  Cart-  Cartwright's  Case,  114  Masa  880;  Neel 

Wright's  Oase^  114  liassL  280, 288, 389;  u  &,  4  Eng.  25a 
In  re  Rhodes  65  N.  C  518;  Morris  v. 
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§318.  Not  in  presence  ofconrt  —  Attachment. —  Where 
the  contempt  is  committed  elsewhere  than  in  the  presence  of 
the  court,  notice  of  the  proceeding  must  in  some  way  be  given 
to  the  party ;  followed,  of  course,  by  the  opportunity  to  be 
heard.  This  is  commonly,  but  not  necessarily  in  all  cases,  done 
by  an  attachment;  preceded  or  not,  according  to  the  circum- 
stances of  the  case,  by  a  rule  to  show  cause  why  it  should  not 
issue.^  A  form  of  the  attachment  in  the  English  books,  easily 
modified  to  the  practice  of  any  particular  state,  is, — 

To  the  sheriff  of,  eta,  greeting:  We  command  you  that  yoa  do  not  for- 
bear by  reason  of  any  liberty  in  your  bailiwick,  but  that  you  attach  A.,  BL. 
C.  and  D.,  so  that  you  may  have  them  before  us  [that  is,  stating  the  court; 
this  was  the  form  for  the  king's  bench]  at  W.,  on,  eta,  to  answer  to  us  for 
certain  trespasses  and  contempts  brought  against  them  in  our  court  before 
us,  and  have  you  then  and  there  this  writ  Witness^  eta,  at»  eta  By  the 
court' 

§  319.  In  presence  of  eonrt. —  It  is  not  necessary  to  bring 
into  court,  by  process,  a  party  already  there,*  or  adduce  to  a 
judge  proof  of  what  he  sees.  Therefore,  for  a  contempt  in  the 
presence  of  the  tribunal,  it  may  verbally  order  the  attaching 
officer  to  take  the  offender  into  custody;  and,  without  warrant 
of  arrest,  written  accusation,  or  other  formal  steps,  render  its 
sentence  against  him  for  the  contempt,  such  as  to  pay  a  fine  or 
suffer  punishment,  and  in  the  former  case  stand  committed 
until  the  fine  is  paid.^  Nor  can  the  offender  oust  the  court  of 
its  power  thus  to  proceed  by  leaving  the  court-room  before  he 
is  actually  seized.* 

1 S.  V.  Sheriff,  1  ion,  145,  153;  Ex  <Crim.  Pra,  I, §  im 

parte  Kilgore,  8  Tex.  Ap.  247;  a  v.  ^  4  BL  Com.  286;  Ex  parte  Pater,  5 

Black  well,  10   a  GL  85;   Geisse   u  B.  &  a  269;  Holcomb  v.  Coonish,  8 

Beall,  5  Wi&  224;   P.  v.  Bower,  4  Conn.  875, 879;  a  v. Matthews,  87  N.H. 

Paige,  405:  In  re  Pollard,  Law  R.  2  450;  Spilsbury  v.  Micklethwaite,  1 

P.  C.  106;  Reg.  v.  Castro,  Law  R  9  Taunt  147;  Watttx  Ligertwood,  Law 

Q.  a  219.  B.  2  H.  L.  Sc.  861 ;  PhiUips  u  Welch, 

>  2  Gude,  Crown  Pract.  151;  4  Chit  12  Nev.  158;  Rex  v.  Leech,  9  Howell, 

Grim.  Law,  362.    See  Robbins  v.  Gor-  St  Tr.  851;  jR  v.  Gibson,  88  W.  Va. 

hum,  25  N.  Y.  588;  P.  v,  Pearson,  8  97;  Eilenbecker  v.  Plymouth  CaDist 

Scam.  270;  [Hawkins  v.  a,  125  Ind.  Ct,  184  U.  8.  8L] 

570;  Ludden  v.  8.  (Neb.),  48  N.  W.  R  »  Middlebrook  vl  a,  48  Conn.  257; 

61;  J5!r  parte  Woodworth,  29  Ohio  L.  Watt   u    Ligertwood,   supra.     See 

J.  315;  Chapin  v.  P.,  57  lU.  Ap.  577;  In  Crim.  Pra,  I,  §  178;  In  re  PoUard, 

re  Terry,  128  U.  a  289;  In  re  Savin,  Law  R  2  P.  a  10& 
131  U.  a  267.1 
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§  330.  Commitment, —  Where  the  offender  is  ordered  to  be 
imprisoned  out  of  the  presence  of  the  court,  there  must  be  a 
warrant  or  commitment  therefor  in  writing.* 

§  331*  For  refusing  to  testify. —  The  following  is  an  Eng- 
lish form  of  commitment  of  a  witness  by  a  magistrate  for  re- 
fusing to  testify.  It  should  be  adjusted  to  the  practice  of  the 
particular  state, — not  done  here,  because  the  practice  in  the 
several  states  differs :  — 

To  the  Keeper  of  New  Prison  at,  eta,  or  his  Deputy:  > 

Middlesex,  to  wit  Receive  into  your  custody  the  body  of  A.  herewith 
sent  you,  brought  before  me  11,  one  of  her  majesty's  justices  of  the  peace 
in  and  for  the  said  county,  by  X.,  uiK>n  whose  information  taken  upon  oath 
before  me  it  appears  that  a  certain  felony  hath  been  committed,  touching 
whioh  the  said  A.  can  give  material  evidence,  and  the  said  A.  admitting  on 
his  examination  that  he  knows  the  name  and  residence  of  the  person  sus- 
pected to  have  committed  the  said  felony,  but  refusing  to  answer  touching 
the  same,  or  to  disclose  the  name  and  residence  of  the  said  person,  him  the 
said  A.  therefore  safely  keep  in  your  said  custody  until  he  shaU  submit  to 
be  examined  touching  the  said  felony,*  and  for  so  doing  this  shall  be  your 
sufficient  warrant. 

Given  under  my  hand  and  seal  this,  eta  M.  (u  &)l^ 

n.  Thb  Indiotbcbnt  fob  Disobbying  Judicial  Obdbbs.* 

§  322.  Practically  unimportant. —  While  this  offense  is 
probably  cognizable  by  the  common  law  of  onr  states  in  gen- 
eral, we  have  no  reports  of  indictments  for  it,  except  an  occa- 

1 8  Hawk.  P.  GL,G.  16,  §  18;  Furlong  shall  be  discharged  l^  due  course  of 

V.  Bray,  2  Saund.  182,  1  Mod.  272;  law." 

Mayhew  u  Locke,  7  Taunt  68;  Ex       ^4  Chit  Crim.  Law,  87.    And  for 

parte  Maulsby,  18  Md.  625;  Ex  parte  other  like  forms,  see  same  page  and 

Cohen,  6  CaL  818.    And  see  P.  v.  Pir-  page  88.    I  cannot  safely  say  how 

fenbrink,  96  III  68.    See  Wilson's  much  of  this   is  surplusage.    Evi- 

Case,  7  Q.  B.  984,  lOOa  dently  less  particularity  would  be 

>  "In  strictness  it  should  be  di-  required  in  a  commitment  for  a  like 

rected  to  a  constable,  and  to  the  offense  by  a  superior  court    And  see 

jailer  or  keeper  of  the  prison,  requir-  P.  u  Turner,  1  CaL  188;  Ex  parte 

ing  the  former  to  conyey  the  pris-  McKee,  18  Ma  699;  Bumham  v,  Mor- 

oner  into  the  custody  of  the  jailer,  rissey,  14  Qray,  226;  In  re  Morton,  10 

and  the  latter  to  receive  and  keep  Mich.  208;   Ex  parte  Rowe,  7  CaL 

him;  bat»  in  the  police  districts  of  176;  De  Witt  v.  Dennis,  80  How.  Pr. 

London  and  Dublin  metropolis  re-  181;  Ex  parte  Summers,  6  Lre.  149. 

spectiyely,  it  is  usually  directed  to  For  a  form  of  conviction  of  a  witness 

the  jailer  only."    2  Gkib.  Crim.  Law,  before  the  grand  jury  for  refusing  to 

177.  answer  questions,  see  P.  u  Kelly,  24 

sChitty  suggests  the  query  whether  N.  Y.  74 
it  would  not  be  better  to  Add,  «or       ^  Crim.  Law,  I,  §  240. 
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sional  statutory  one.^  In  like  manner,  in  England,  it  appears 
to  extend  practically  only  to  disobedience  to  orders  of  magis- 
trates in  sessions  or  otherwise ;  though,  in  point  of  law,  it  would 
appear  not  to  be  so  limited.*    Hence, — 

§  323.  Form  of  indictment.—  It  will  serve  all  practical  pur- 
poses simply  to  present  one  form  of  the  indictment  from  the 
English  books;  namely, — 

That»  at  the  general  quarter  sessions  of  the  peace  of  our  lady  the  queen, 
holden  for  the  county  of  Middlesex,  at  the  New  Sessions  House  on  Clerken- 
well  Green,  in  and  for  the  oounty  aforesaid,  by  adjournment,  to  wit,  on, 
eta,  before  11,  N.,  O.  and  P^  esquires,  and  others  their  fellows,  justices^  eta, 
it  was  ordered  by  the  same  justices  and  oourt  there^  that^  eta  [proceeding 
to  state  the  order  of  sessions  in  the  past  tense  '],  [as  by  the  said  order,  ref- 
erence being  thereunto  had,  wiU  more  fully  and  at  large  appear  ^] ;  of  which 
said  order  the  said  iL,  one  of  the  high  constables  in  the  order  aforesaid 

^Ante,  §  159;  Crim.  Law,  I,  g  240:  court,  attended  by  the  like  circum- 

[Sherwin  u  P.,  100  N.  T.  851;  Jordon  stances,  would  not  come  under  the 

tx  Cr.  Ct  of  Wapello  Ca,  09  Iowa»  same  rule?  I  have  read  the  English 

197;  Am.  Const  Ca  «l  J.  T.  &  V.  W.  cases  pretty  thoroughly,  yet  I  may 

B.  Ca,  53  Fed.  R  987;  T.,  A.  A.  &  N.  have  overlooked  something;  but  I 

M.  R  Ca  VI  Penn.  Ca,  54  Fed.  R.  746;  can  recall  no  decision  to  the  proposi- 

In  re  Evans,  1  Ch.  252;  XJ.9.V,  Debfas,  tion  that  disobedience  to  a  judicial 

64  Fed.  R.  724;  F.exreLff,  Rioe,  144  order  from  the  higher  courts  is  not 

N.  T.  249.]  indictable  in  circumstances  wherein 

>  In  Beg.  ff.  Ferrall  2  Den.  a  a  61,  the  like  disobedience  to  a  judicial 
54k  56,  PoUook,  C  B.,  after  distin-  order  from  a  magistrate  would  ba 
guishing ''between  a  nonpayment  of  Stephen,  in  his  ''Digest^"  puts  the 
money  and  a  refusal  to  do  some  aot^  doctrine,  it  seems  to  me  with  ad- 
such  as  being  sworn  in  as  a  con-  mirable precision; thus, — ''Everyone 
stable,  or  doing  some  other  act  of  a  commits  a  misdemeanor  who  dis- 
public  nature,"  intimates  that,  on  obeys  any  order,  warrant  or  com^ 
principle,  disobedience  to  an  order  mand  duly  made,  issued  or  given  by 
simply  to  pay  money  should  not  be  any  court»  officer,  or  person  acting 
held  indictabla  Still  he  says:  '*  The  in  any  public  capacity,  and  duly  au- 
authorities  are  clear  upon  the  point,  thorized  in  that  behaJf ,  unless  [here 
that  an  indictment  will  lie  for  a  re-  comes  the  important  qualification, 
f  usal  to  comply  with  an  order  of  jus-  explaining  why  this  doctrine  is  not 
tices  for  the  payment  of  money;  and,  more  widely  acted  upon]  any  other 
although  I  individually  should  not  penalty  or  mode  of  proceeding  is  ex- 
be  disposed  to  hold,  for  the  first  time,  pressly  prescribed  in  respect  of  such 
that  such  a  refusal  was  indictable  disobedienca"  Steph.  Dig.  Crim. 
8inee  a  like  refusal  to  comply  toith  an  Law,  88. 

order  of  a  tuperior  court  i»  not  $o,  *  See  also,  as  to  the  setting  out  of 

yet  I  feel  bound  by  the  authorities  the  order.  Rex  v.  Boys,  Say.  148. 

to  concur  with  the  rest  of  the  court  ^  Doubtless  not  necessary.     It  is 

in  this  view  of  the  law.**    But  is  it  omitted  from  the  19th  and  I  pre- 

true  that,  by  the  English  common  sume  other  late  editions  of  Arohbold. 
law,  a  like  order  from  a  superior 
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named,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish 
aforesaid,  in  the  oounty  aforesaid,  had  notioa  Nevertheless,  the  said  A., 
late  of  the  parish  aforesaid,  in  the  oounty  aforesaid,  gentleman,  then  being 
one  of  the  high  constables  in  the  order  aforesaid  mentioned,  unlawfully  and 
contemptuously,  upon  being  served  with  the  said  order,  did  neglect  and 
refuse  to,  etc.  [here  insert  what  the  order  required  of  him],  as  by  the  said 
order  he  the  said  A.  was  required  to  do;  nor  hath  he  the  said  A.  at  any 
time  since  complied  with  the  said  order,  although  often  requested  so  to  do; 
[in  contempt  of  our  lady  the  queen  and  her  laws,  to  the  evil  example  of 
other  persons  in  the  like  case  offending,  and  >]  against  the  peace,  etc.' 

TTT,  The  Indictment  fob  Otheb  Contempts.* 

§  324.  Elsewhere  —  Here. —  Most  of  the  offenses  which  are 
indictable  contempts  of  court  are  known  also  by  some  other 
name;  as,  for  example,  assault  and  battery,  when  committed 
in  the  judicial  presence;  libel  and  oral  slander,  under  circum- 
stances to  be  such  contempt;  and  many  of  the  offenses  for 
which  forms  will  be  given  under  the  title  ^^  Obstructions  of  Jus- 
tice and  Government"  are  also^  contempts  of  court.  The 
pleader,  therefore,  should  consult  other  titles  analogous  to  this 
for  forms  which  would  be  equally  appropriate  here. 

§  326*  Formula. —  This  offense  is  committed  in  such  a  va- 
riety of  ways  and  circumstances  as  to  render  it  impossible  to 
suggest  any  one  set  of  allegations  which  will  be  adapted  to 

1  Unneoessaiy.    Ante,  %  48;  CrinL  Rex  v.  Rojall,  3  Bur.  8821    To  make 

Pka,  I,  §  047.  provision  for  the  poor  (against  over- 

*  Archb.  Crim.  PL  &  £▼.  (10th  ecL)  seers),  Bex  v.  Feamley,  1  T.  R.  816L 

584^  (19th  ed.)  894    For  other  forms,  To  pay  ohoroh-rate,  Beg.  v,  Bidwell, 

3ee  3  Chit  Crim.  Law,  288,  284,  287,  1  Den.  C  a  223.  3  Car.  ft  K  5Hd 

391 ;  4  Went  PL  229;  Rex  v.  Winship,  Cox,  C.  G.  29a    To  admit  a  person  to 

Cald.  72,  5  Bur.  2077;  Rex  v.  Robin-  a  benefit  society.  Rex  v.  Gilkes,  8  B. 

flon,  3  Bur.  799;  Rex  v,  Mytton,  4  ft  C.  439.    To  restore  lands,  Reg.  v, 

Doug.  888;  Rexv.Moorhouse,4Doug.  Sewell,  8  Q.  R  161;  Reg.  u  Wilson, 

888,  CaldL  554;  Rex  ix  Kingston,  8  1  Cox,  a  C  255.    To  produce  a  will 

East^  41;  Rex  v,  Gilkes,  8  Car.  ft  P.  of  a  deceased  person,  S.  v.  Pace,  9 

63;  Reg.  v.  Thornton,  2  Cox,  C.  C.  Rich.  855;  [a  v.  Roote,  5  N.  D.  487; 

498L     More  particularly,  order  for  Bloom  v.  P.,  28  (^la  416;   Hall  u 

maintenance  of  bastard  child,  2  Chit  Triggs,  2  Ch.  219.] 

Crim.  Law,  281;    4  Went  PL  337;  »Crim.  Law,  II,  §§  264-267,  27a 

Reg.  V,  Brisby.  1  Den.  C.  CL  416,  418,  [In  Indiana,  contempts  cannot  be 

3  Car.  ft  K  963;  Reg.  «.  Ferrall,  3  prosecuted  by  indictment    Sander^ 

Den.  G  G  51,  4  Cox,  C.  C.  481.    To  son  v.  a,  151  Ind.  550.] 

pay  costs  of  appeal,  Reg.  v,  Orr,  13  «  CMm.  Law,  I,  gg  465-469;  II,  §  36& 
U.  G  Q.  B.  57.  To  work  on  highway, 
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all  oases.  The  following  incomplete  formula  may  be  in  some 
degree  helpful, — 

That  A.,  etc.  [ante,  §§  74-771  on,  etc,  at»  eta  [ante,  §  80],  being  personally 
then  and  there  in  presenoe  of  the  court  of,  eta,  which  was  then  and  there 
open  and  in  the  transaction  of  business,  did,  eta  [saj  what],  whereby  [for 
example]  the  business  of  said  court  was  interrupted  and  disturbed,  and  the 
Honorable  X,  judge  of  the  said  court»  who  was  then  and  there  presiding 
therein,  was  insulted  and  maliciously  defamed  [or  set  out  any  transaction 
in  the  absence  of  the  court  amounting  to  an  indictable  contempt];  against 
the  peace,  eta  [ante,  §  66].^ 

§  326.  Words  spoken  to  Judge  In  open  court. — Eeducing 
an  old  and  voluminous  form  to  modern  proportions,  we  have, — 

That  on,  eta,  at,  eta,  the  court  of  common  pleas  there  was  open  for  and 
occupied  in  the  transaction  of  the  business  thereof,  and  the  Honorable  X., 
one  of  the  judges  thereof,  was  therein  judicially  sitting  and  presiding; 
whereupon  A.,  eta,  wilfully,  wickedly  and  maliciously  presepting  himself 
at  the  bar  of  said  court,  and  not  in  the  discharge  of  any  duty,  did  then  and 
there  proclaim  and  declare^  in  the  presence  and  hearing  of  the  said  Honor- 
able X.,  and  of  the  jurors,  witnesses,  counselors  at  law,  and  a  large  con- 
course of  people  there  assembled  and  attending  on  said  court,  and  to  the 
disturbance  and  scandal  thereof  and  of  the  said  Honorable  X.,  the  words 
foUowing,  to  wit^  ''You,"  meaning  the  said  Honorable  X.,  "are  a  traitor 
to  your  country,  and  I  wiU  have  you  impeached  and  turned  out  of  your 
judicial  seat»  and  hung; "  against  the  peaces  eta> 

§  327.  Threat  made  to  induce  relinquishment  of  verdict. 

One  of  Ohitty's  forms  is  against  an  attorney  at  law,  who,  ap- 
pearing in  a  cause  for  the  plaintiff,  and  having  a  verdict  ren- 
dered against  him  on  the  testimony  of  the  defendant's  son, 
wrote  to  the  defendant's  attorney  threatening  to  prosecute  the 
son  for  perjury  unless  he  would  relinquish  all  benefit  from  the 
verdict.    Altered  for  use  with  us,  it  is, — 

That  at  a  court  of,  eta,  holden  on,  eta,  at,  eta,  there  came  on  in  due 
form  of  law  for  trial  before  a  jury  a  certain  cause  within  the  jurisdiction 

1  For  forms  see  other  titles,  partio-  ^rftafuoa— Wilson  a  SL«  5  Pike, 

ularly   "libel  and   Slander"  and  5ia 

''Obstructions  of  Justice  and  GK>t-  JfcMsocTiifsefta-— Com.  u  Reynolds^ 

emment; "  also  2  Chit  Crim.  Law,  14  Gray,  87. 

149, 235;  Rex  tf.  Barbone,  TreuL  P.  C.  Vermont— Q.  v.  Carpenter,  20  Vta 

78;   Bex  v.  Vavasour,  Trem.  P.  C  Virginia,— Com,  v.  Feely,  2  Va. 

79;   Bex  ti  Forth,  Trem.  P.  C.  80;  Cas.  1. 

Rex  V.  Harrison,  8  Howell,  St  Tr.  >  Rex  v,  Harrison,  8  How.  St  Tr. 

1869;  Rex  u  Barnardiston,  9  Howell,  1869.     For  other  forms  see  Archlx 

St  Tr.  1888;  Rex  u  Griffith,  Vem.  &  Crim.  PL  &  Ev.  (19th  ed.)  899;  Rextx. 

a  612L  Griffith,  Vem.  &  a  612;  Crim.  Pra, 

n,  §  807. 
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of  said  oonrt,  wherein  one  X.  was  plaintiff,  one  T.  was  defendant,  and  one 
M.  appeared  as  attorney  for  the  said  Y.;  and  one  Z.,  a  son  of  the  said  Y., 
testified  therein  on  his  oath  duly  administered  as  a  witness  for  the  said  Y. 
his  father;  whereupon  the  said  jury  rendered,  in  due  form  of  law,  their 
verdiot  in  favor  of  the  said  Y.^  And  afterward,  on,  eta,  at,  etc.,  A.,  eta, 
who  was  the  attorney  of  the  said  X  at  the  trial  of  said  cause,  maliciously 
and  unlawfully  devising  to  obstruct  the  course  of  justice  in  said  court  and 
causes  and  by  wrongful  means  and  unlawful  threats  to  prevent  the  said 
verdict  from  being  carried  into  execution,  wrote  to  the  said  M.,  still  being 
the  attorney  of  the  said  Y.  in  said  cause,  a  letter  in  the  words  following,  to 
wit  [setting  out  the  letter  by  its  tenor,  with  the  innuendoes  necessary  to 
explain  its  meaning],  with  the  intent  thereby  to  extort  and  procure  from 
the  said  Y.,  through  the  wish  of  him  the  said  Y.  to  prevent,  and  for  the 
purpose  of  preventing,  the  said  threatened  prosecution  of  the  said  Z.,  a  re- 
linquishment of  all  benefit  from  the  said  verdiot;  against  the  peace,  eta> 

§  328.  To  prevent  witness  appearing, —  The  adjudications 
are  not  sufficiently  numerous  to  enable  one  to  say,  on  authority, 
to  exactly  how  small  proportions  the  indictment  for  this  offense 
may  be  reduced.  The  following  is  in  substance  a  form  held,  on 
careful  consideration,  to  be  good ;  it  is  shorter  than  Chitty's, 
which  it  resembles,'  yet  pretty  plainly  it  admits  of  further 
abridgment:  — 

That  heretofore,  on,  etc.,  N.,  a  deputy  sheriff  of  the  county  of  O.  [duly 
authorized  and  legally  qualified  to  perform  the  duties  of  said  office  ^],  by 
virtue  of  a  warrant  directed  to  him,  and  issued  in  due  course  of  law.  by  M., 
esquire,  a  justice  of  the  peace  within  and  for  the  county  of  O.,  did  [at,  eta^] 
summon  and  give  notice  to  one  X.  to  appear  before  the  police  court  of  the 
city  of,  eta,  when  and  where  the  complaint  hereinafter  stated  should  come 
on  for  trial,  to  give  evidence  of  what  he  the  said  X.  knew  relating  to  the 
matter  of  a  certain  complaint  of  P.,  it  being  within  the  jurisdiction  of  said 
court,  charging  that  A.,  eta  [the  defendant],  did  theretofore,  on,  eta,  at, 
eta,  in  said  county,  in  and  upon  the  body  of  one  P.  make  an  assault;  *  where- 

^  Consult,  as  to  the  form  thus  far,  competent  to  do  this  service,  there 

the  discussions  in  the  chapter  be-  should  be  an  averment  bringing:  the 

ginning  ante,  §  91.  particular  officer  within  the  author- 

'3  Chit  Crim.  Law,  149.  ized  class. 

'2  Chit  Crim.  Law,  335.  ^This  was  not  in  the  form  before 

*  There  is  no  ground  for  deeming  me,  and  the  court  held  it  not  to  be 

this  aUegation  necessary.    In  point  necessary.     Possibly  some  pleader 

of  law,  it  18  immaterial  whether  the  may  choose  to  insert  it 

officer  was  **  legaUy  qualified,'*  or  was  '  A  review  of  the  principles  stated 

merely  an  officer  de  facto.    Crim.  in  the  chapter  beginning  ante,  §  91, 

Law,  I,  §  464    And  the  'court  judi-  may  assist  the  practitioner  in  deter- 

ciaUy  knows  the  powers  of  a  deputy  mining  how  this  part  of  the  indict- 

sherifiC    If  there  were  two  classes  of  ment  should  be.    If  I  were  to  express 

officers  of  the  same  name,  and  only  ray  individual  opinion,  I  should  say 

those  of  the  one  class  were  legally  that  the  following  is  sufficient  in 
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upon  the  said  A.,  on,  eta,  at,  eta,  did,  well  knowing  the  premises^  and  de> 
vising  to  obstruct  the  course  of  justice  in  the  said  police  court,  wilfully, 
unlawfully,  designedly  and  unjustly,  hinder  and  prevent  the  said  X  from 
appearing  [and  the  said  X.  did  not  appear  i]  before  the  said  police  court 
when  and  where  the  said  A.  was  held  for  trial  on  the  aforesaid  complaint, 
in  obedience  to  the  aforesaid  notice  and  summons,  to  give  evidence  of  what 
he  knew  relating  to  the  matter  of  the  said  complaint  [by  then  '  and  there 
threatening  to  cause  the  said  X  to  be  arrested  and  imprisoned  if  he  ap- 
peared before  said  police  court  as  he  was  then  and  there  summoned,  notified, 
and  required  by  law  to  do;  and  that  by  the  threatening  of  the  said  A.  as 
aforesaid,  the  said  X,  was  then  and  there  hindered^  dissuaded  and  prevented 
from  appearing,  and  did  not  appear,  before  said  police  court,  when  and 
where  the  said  A.  was  had  for  trial  before  said  police  court  on  said  com- 
plaint, then  and  there  to  give  evidence  of  what  he  the  said  X  knew  relat- 
ing to  the  matter  of  said  complaint '];  against  the  peace,  eta* 

law,  and  practically  better  than  the  the  use  of  ''then  "  in  this  place  to 

elaborate  setting  out  in  the  text:  —  denote  the  time;  provided  that,  as 

That  on,  eta,  at,  eta,  one  X  having  in  the  form  before  me,  the  pleader 
been  in  due  form  of  law  summoned  inserts  different  days  where  I  have 
to  appear  before  the  police  court  of,  used  €he  eta  It  so  becomes  uncer- 
eta,  to  give  evidence  of  what  he  tain  to  which  one  of  the  days  the 
knew  of  the  matter  of  a  complaint  "then  **  refers.  Crim.  Pra,  I,  §  414. 
then  pending  in  said  courts  and  This  defect  seems  to  have  been  over- 
within  its  jurisdiction,  wherein  P.  looked  by  counsel 
complained  that  theretofore  in  said  'I  cannot  think  that  any  of  the 
county,  on  a  day  named.  A.,  eta,  matter  in  these  brackets  is  essential, 
committed  an  assault  on  him  the  said  especially  if  that  in  the  last  preced- 
P.  [all  of  which  is  inducement,  and  ing  brackets  is  inserted;  because  a 
BO  properly  averred  in  this  indirect  complete  offense  has  already  been 
and  brief  fonn.  Then  proceed];  the  set  out,  and  with  sufficient  minute- 
said  A.  did  then  and  there,  well  know-  ness.  In  Com.  ti.  Feely,  supra»  this 
ing  the  premises,  eta  [setting  out  the  part  of  the  indictment  is, — 
offense].  "  That  he  the  said  John  Feely  did 

The  information  in  Ck>nL  v.  Feely,  use  means  to  prevent,  and  did  then 

2  Va.  Cas.  1,  which  was  adjudged  and   there    prevent,    one    Samuel 

good,  contains  but  little  more  than  Wright  from  attending  as  a  witness 

is  thus  suggested.  to  give  evidence  to  prove  the  ezeov- 

1  This   is  not   necessary,  because  tion  of  a  deed  of  trust,  which  deed 

such  fact  is  not  essential  to  the  con-  of  trust  was  executed  by  the  said 

stitution  of  the  offensa    Crim.  Law,  John  Feely  to  John  Draper." 

I,  §  468.    Still  its  insertion  may  be  *  Ck>m.  u  Reynolds,  14  QrSkj,  87. 

practically  well  if  the  matter  within  For  a  form  for  endeavoring  to  pre- 

the  next  brackets  is  omitted.    It  is  vent  a  witness  from  appearing  and 

not  at  this  place  in  the  form  before  testifying  before  a  grand  jury,  see 

me.  S.  u  Carpenter,  20  Vt  ft    Against 

^If  the    matter    between    these  witness, — for  not  testifying  before 

brackets  is  important,  it  is  rendered  grand  jniy.    Batre  v,  B,,  18  Ala.  119. 
nugatory  and  the  indictment  bad  by 
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§329.  Practically^ — in  most  cases  of  contempt  of  court, 
the  proceeding  will  be  the  summary  one  explained  in  the  first 
subtitle.  But  circumstances  not  unfrequently  occur  wherein 
the  indictment  is  both  the  more  judicious  and  the  more  effect- 
ual remedy.  With  the  help  afforded  here  and  in  other  titles 
of  this  volume,  the  practitioner  will  readily  devise  all  needed 
forms. 

For  CX>NV£7ANGES»  FRAUDULENT,  see  Fraudulent  CONVBYANOBBi 
CX>RRUPnON  IN  ELECTIONS^  see  ELBcmoN  Offenses. 
CX>UNSELmO,  see  ante,  g§  105, 100, 114-117, 119-181. 
COUNTERFEIT  MONEY,  see  besides  the  next  chapter,  Fobosbt. 
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CHAPTER  XXV. 

GOUMTEBFErnNO  AND  THE  LIKE  AS  TO  G0IN.1 

§  830.  Elsewhere. —  The  substantial  parts  of  the  indiotment 
for  various  offenses  against  the  coin  are  given  in  the  chapter  in 
^^  Oriminal  Procedure,"  reducing  the  necessity  for  multiplying 
forms  in  the  present  connection. 

§  331.  Under  common  law  —  (Uttering). —  Ail  indictments 
in  the  United  States  courts  are  statutory;  and,  for  reasons  ex- 
plained in  other  volumes  of  this  series,  the  practitioner  will 
seldom  or  never  have  occasion  to  draw  an  indictment  for  any 
offense  against  the  coin  under  the  common  law  of  his  state.' 
In  England,  also,  where  doubtless  some  of  the  common  law  of 
these  offenses  remains,  the  judicial  reports  contain  few  or  no 
modern  cases  upon  it,  and  even  the  current  books  of  practice 
furnish  no  common-law  forms  for  the  indictment.  But  Ohitty 
has  four  forms,  severally  for  the  common-law  misdemeanor  of 
fraudulent  uttering,  one  of  which  is, — 

That  A.,  etc.  [beiog  an  evil-dispoeed  person  '],  on,  etc,  at  eta,  did  unlaw- 
fnllj  and  deceitfuU j,  with  intent  to  defraud  one  X.,  utter  and  expose  [and 
oause  and  procure  to  be  uttered  and  exposed  ^]  to  the  said  X.  nine  pieces  of 
gold,  for  and  as  good  and  true  guineas  of  the  proper  money  of  this  realm 
[with  us,  gold  coin  of  the  proper  money  of  the  United  States  of  America^ 
notwithstanding  none  of  the  said  nine  pieces  of  gold,  at  the  said  time  when 
they  were  so  uttered  and  exposed  [and  caused  and  procured  to  be  uttered 
and  exposed  >],  were  good  and  true  guineas  of  the  proper  money  of  this 
realm  [toith  us,  gold  coins  of  the  proper  money  of  the  United  States  of 
America!  but  each  of  them  had  been  unlawfully  filed  and  by  such  filing 
diminished  and  rendered  defective  in  their  weight,  which  before  such  filing 

1  For  the  direct  discussions  of  this  *  Crun.  Law,  I,  gg  17a  IH  108, 199> 

offense,  including  the  pleading,  prao-  470, 088;  II,  g§  370, 281, 284r-2d7;  Crim. 

tioe  and  evidence,  see  Grim.  Law,  II,  Pra,  II,  §g  248,  265. 

§§  274-^00;  Grim.  Pra,  n,  §§  246-271.  'Unnecessary.    ^n^g46. 

Collateral,  Grim.  Law,  I,  §§  178,  204^  ^A  needless  supplement  of  the 

850,  412,  470,  686,  765,  769,  799,  988;  clause  next  preceding.    Ante,  g  180 

II,  §  607;  Grim.  Pra,  I,  §§  620,  686,  and  note^  and  the  places  there  re- 

1126, 1127;  Stat  Grimes,  §§  214,  225,  ferred  ta 

806-30%  810.    And  compare  with  the  'Useless^  as  see  last  note^ 
title  FOBOEBT,  eta 
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thej  had,  being  before  such  filing  good  and  true  guineas  [gold  coins]  of  the 
proper  money  of  this  realm  [the  said  United  States];  he,  the  said  A.,  at  the 
time  he  so  uttered  and  exposed  [and  caused  and  procured  to  be  uttered 
and  exposed  i]  the  said  nine  pieces  of  gold  as  aforesaid,  then  and  there  well 
knowing  that  none  of  them  were  good  and  true  guineas  [gold  coins  of  the 
said  United  States],  but  that  each  of  them  had  been  so  as  aforesaid  filed, 
diminished  and  rendered  defective  in  their  weight;  [to  the  evil  example, 
etc.,'  and]  against  the  peace,  eta' 

§  332.  On  statute. —  Tlie  indictment  on  a  statute  must  fol- 
low the  same  rales  as  other  statutory  indictments.  Viewing 
together  the  state  and  United  States  enactments,  they  are  so 
diverse  that  no  one  formula  can  profitably  be  given  for  all. 
Hence,  classifying  them, — 

§  333.  Goanterfelting. —  On  a  statute,  state  or  national,  in 
tte  terms  of  that  of  the  United  States,^  the  allegations  may 
be, — 

That  A^  eta  [ante,  gg  74r-77],  on,  eta,  at,  eta  [ante,  ^  80^  89],  did  falsely 
and  feloniously  make,  forge  and  counterfeit^  ten^  pieces  of  [false,  forged 
and  counterfeit  7]  coin,  each  in  resemblance  and  similitude  of  a  gold  coin 

1  Needless,  as  see  abova  or  willingly  aids  or  assists  in  falsely 

'  Needless.    Ante,  §  48,  making,  forging  or  counterfeiting 

'2  Chit  Crim.  Law,  110.    These  any  coin  or  bars  in  resemblance,*' 

averments  are  uselessly  verbosa  The  eta    R.  S.  of  U.  S.,  §  5457.    AU  this 

pleader,  if  he  chooses,  can  reduce  means  nothing  more  than  the  sim- 

them  to  one-half  their  words  with-  pier  English   expression,  and   few 

out    omitting    anything.     Chitty's  pleaders  wiU  deem  it  wise  to  cover 

other  three  common-law  forms  are  the  latter  alternatives  here  quoted. 

for    uttering    a    counterfeit    half  Ante,  §  189  and  note,  and  the  places' 

guinea,  p^  116;  for  uttering  a  coun-  there  referred  ta  It  might  not  prac- 

terfeit  sixpence,  while  another  is  tically  be  as  well  to  use  the  stiU 

found  in  the  utterer's  custody,  p^  117;  simpler  expression  '^  did  falsely  and 

and  for  seUing   counterfeit  Dutch  feloniously  counterfeit; "  because,  in 

guilders  as  good,  pi  119.    They  are  some  circumstances,  it  might  be  con- 

substantiaUyliketheoneinthetext  tended   for    the     defendant    that, 

«  R.  a  of  n.  a,  §  5457.  though  he  "*  falsely  made  "  the  coin, 

'These  are  the  words  of  the  indict-  he  did  not  ''counterfeit"  it;  thus 

ment  in  U.  a  v.  Gkirdner,  10  Pet  6ia  opening  the  door  to  a  useless  discus- 

The  words  of  the  present  English  sion  which  the  writing  of  two  words 

enactment  are   "  falsely   make  or  would  avoid. 

counterfeit  any  coin   resembling,"  ^A  variance  between   aUegation 

eta    24  ft  25  Vict,  a  99,  g  2.    This  and  proof  in  the  number  of  pieces 

expression  is  simple  and  sufficient  will  work  no  harm.    Crim.  Pra,  n, 

But  the  terms  of  our  national  legis-  §  252  (I,  §§  4885,  579);  Archb,  Crim. 

lation  are  needlessly  prolix;  thus, —  PI  &  Ev.  (19th  ed.)  804. 

"  falsely  makes,  forges  or  counter-  ^  The  words  in  these  brackets,  or  a 

feits,  or  causes  or  procures  to  be  part  of  them,  are  in  the  forms  com- 

falsely  made,  forged  or  counterfeited,  monly  used.    And  though  the  ex- 
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of  the  coinage  of  the  Onited  States  of  America  ^  called  a  half-eagle'  [or,  of 
a  foreign  silyer  coin,  to  wit»  a  silver  coin  of  Spain,  called,  etc.,  by  law  then  ^ 
current  in  the  said  United  States,  or  then  in  actual  use  and  circulating 
as  money  within  the  said  United  States];  against  the  peace,  etc.  [ante, 
'§§  6e-«9].* 

§  334.  Same  on  different  statute. —  The  indictment  on  a 
statute  differently  expressed  will  vary  with  its  terms.  Under 
the  simpler  phrase  "  counterfeits  any  gold  or  silver  coin  current 
by  law  or  usage  within  this  state/'  *  the  allegations  may  be,— 

That  A.,  eta,  on,  eta,  at,  eta,  did  fraudulently  and  feloniously  *  counter- 
feit ten  pieces  of  the  gold  coin  of  the  United  States  of  America  [current 
by  law  and  usage  within  this  state  ^  one  piece  whereof  is  called  an  eagle, 

pression  "counterfeited  a  counterfeit  coin,  is  fatal    Crim.  Pra,  II,  §  852, 

coin  "  seems  inaccurate,  it  has  been  compared  with  Id.,  I,  §  488. 

adjudged  legally  good.    CriuL  Pra,  >In  U.  S.  «.  Gardner,  supra,  the 

II,  g  253.    StiU  as  the   adjectives  expression  is  ''which  by  law  was 

"  false,  forged,  and  counterfeit  '*  are  then  and  still  is  made  current  in  the 

not  found  in  this  place  in  the  stat-  United  States  of  America**    I  see  no 

ute,  I  see  no  reason  why  they  should  inopriety  in  thus  aUeging  that  the 

be  put  into  the  indictment  coin  remains  at  the  time  of  the  in- 

1  The  words  of  the  United  States  diotment  current  with  u&    It  need 
statute  aie^  at  this  place,  "in  resem-  not  so  remain  in  point  of  law;  or, 
blance  or  similitude  of  the  gold  or  were  this  material,  the  former  con- 
silver  coins  or  bars  which  have  been  dition  of  things  is  presumed  to  Con- 
or   hereafter    may    be    coined  or  tinue:  or,  again,  the  court  judicially 
stamped  at  the  mints  and  assay  of-  knows  how  the  law  is  on  this  sub>    * 
flees  of  the  United  Statea**    If  from  ject^  the  same  as  on  every  other, 
the  allegation  in  the  text  we  omit  ^  For  forms  see  Archb.  Crim.  PI.  & 
the  words  *'  of  the  coinage,"  it  will  £v.  (19th  ed.)  804;  3  Chit  Crim.  Law, 
probably   remain    sufficient  but  I  103-108;  Bex  u  J.  Q,  TrencL  P.  C.227; 
should  prefer  to  retain  them.    Vari-  Bex  a  Harris,  1  Leach  (4th  ed.),  185; 
ous  other  methods  of  covering  this  Bex  t\  Scott  1  Leach  (4th  ed.),  401 
statutory  expression  have  been  de-  (against  principal  and  aooessoiy  be- 
vised.    I  have  given  what  seems  to  fore  the  fact);  Crim.  Pnx,  II,  §g  249. 
me  the  best  25L 

3 Or,  "five-dollar    piece,"    as  the  Arkaneas.^BeU  v.  a,  SBng.  536. 

pleader  prefers.    In  designating  the  ConnecticuL — &  u  Stutson,  Kirby, 

coin,  it  is  practically  best  to  use  52L 

the  statutory  name,  though  perhaps  Vermont —  S.  v.  Griffin,  18  Vt.  198. 

the  indictment  would  not  always  be  United  States.— XJ,  &  v,  Ciaxdner. 

ill  if  a  common  name  not  in  the  stat-  10  Pet  618b 

ute  was  employed  instead.    For  the  ^Bfass.  Puh  Stata,  oh.  204^  %  14^ 

statutory  names  of  our  American  *  To  be  used  only  in  a  state  "wliere 

coins,  whether  of  gold,  silver,  copper  the  offense  is  felony. 

or  nickel,  see  B.  Sw  of  U.  Sw,  g§  8511,  ^Xhese  words  appropriately  brin^ 

3618,  851&    A  variance  between  alle-  the  case  within  the  statutory  terms. 

gation  and  proof,  in  the  name  of  the  Tet  where^  as  in  this  particnl&r  form 
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two  pieces  whereof  are  called  half-eagles,  and  seven  pieces  whereof  are 
called  quarter-eagles;  against  the  peace,  eta^ 

§  335.  Impairing^  etc. —  In  varying  statutory  terms  one  is 
made  punishable  '^  who,"  to  copy  from  the  United  States  stat- 
ute, "fraudulently,  by  any  art,  way  or  means,  defaces,  muti- 
lates, impairs,  diminishes,  falsifies,  scales  or  lightens  the  gold 
and  silver  coins  which  have  been,  or  which  may  hereafter  be, 
coined  at  the  mints  of  the  United  States,"  etc.'  On  a  provision 
in  these  words  the  allegations  may  be,  for  example, — 

That  A^  eta,  on,  etc.,  at,  eta,  did  feloniously  and  fraudulently  lighten 
one  piece  of  the  gold  coin  of  the  coinage  of '  the  United  States  of  America 
oaUed  an  eagle,  bj  abstracting  from  the  surface  thereof  [or  inner  parts 
thereof],  [by  means  to  the  jurors  unknown  *],  one-tenth  ^  part  of  the  gold 
thereof,  with  intent  to  pass  the  said  coin  so  lightened,  and  cause  it  to  cir- 
culate, as  and  for  a  gold  eagle  of  the  standard  weight;  against  the  peaoe» 
eta« 

the  court  can  see  that  the  pieces  are  Tet  I  cannot  doubt  the  sufficiency 

current  by  law,  I  do  not  deem  it  of  the  form  in  the  text    Our  federal 

necessary  to  aver  that  they  are.  Ante,  statute  is  a  sort  of  copying  and  im« 

§§  176,  182  and  note^  187  and  note,  proving  of  the  English  5  Eliz.,  a  11» 

214,255w  §2,andl8Eliz.,al,§t    Bythefbr- 

1  Compare  with  forms  in  Davis^  mer,  the  "clipping,  washing,  round- 

Prea  181,  and  Train  &  "EL  Prea  330.  ing,  or  filing,  for  wicked  lucre  or 

In  these  forms,  to  copy  from  the  gain's  sake,  of,"  eta,  was  made  trea* 

former,  the  coin  counterfeited  is  de-  son,  and  by  the  latter  any  one  was 

scribed  as  *' a  certain  piece  of  silver  declared  a  traitor  who  "shaU,  for 

coin,  current  within  this  common-  wicked  lucre  or  gain's  sake,  by  any 

wealth   by   the    laws  and   usages  art»  ways,  or  means  whatsoever,  im- 

thereof,  called  a  dollar."  In  the  text  pair,    diminish,    falsify,    scale,    or 

I  have  used  greater  particularity  of  lighten  the  proper  moneys  or  coins 

description  (Crim.  Pra,  I,  §  668)  as  of  this  realm,"  eta    On  the  former, 

better  in  accord  with  ordinary  good  Chitty's  (3   Chit.  Crim.  Law,  110) 

pleading.    StiU  I  do  not  intend  to  form  of  the  indictment  is, — 

intimateany  doubt  of  the  sufficiency  "That  A.,  eta,  on,  eta,  at,  eta, 

of  the  other  method.  thirty  pieces  of  gold  called  guin> 

*  R  S.  TJ.  S.,  g  5459.  eas,  and  three  hundred  pieces  of  sil- 
'  See  ante,  §  883  and  note.  ver  called  sixpences,  of  the  proper 

*  Probably,  as  the  terms  of  the  stat-  moneys  and  coins  of  this  realm,  for 
ute  are  "  by  any  means,"  this  clause  wicked  lucre  and  gain's  sake  falsely, 
in  the  indictment  is  not  necessary,  feloniously  and  traitorously  clipped 
Ante^  %  884,  note.  and  filed,  so  that  by  means  of  the 

*  A  variance  as  to  the  quantity  r^  clipping  and  filing  aforesaid  every 
moved  would  work  no  injury.  Crim.  one  of  the  said  pieces  of  gold  was 
Pra,  I,  8  4886.  greatly  diminished    in  the  weight 

*  We  have  not  sufficient  decisions  of  which  it  ought  by  law  to  have 
to  enable  one  to  say  how,  upon  an-  been,  and  thereby  became  and  was 
thority,  the  indictment  should  ba  greatly  lessened  in  value,  to  wit,  to 
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§336.  Gilding^  coloring,  etc., —  to  make  an  inferior  sub- 
stance pass  for  a  gold  or  silver  coin,  are  offenses  less  common 
with  ns,  and  no  form  for  the  indictment  need  here  be  given.^ 
This  is  a  counterfeiting  of  the  coin,  and  no  separate  statute 
against  it  seems  to  be  required. 

§  337.  Uttering,  etc'  —  The  offense  against  the  coin  oftenest 
prosecuted  in  our  courts  is  the  criminal  uttering  or  passing  of 
counterfeits.  The  pleader  should  carefully  note  the  terms  of 
the  particular  statute,  and  especially  its  meaning  under  inter- 
pretation, and  so  frame  his  allegations  as  duly  to  cover  the 
latter.'  "We  have  seen  what  is  the  simple  form  in  use  under 
the  not<K>mplicated  English  enactment.*    A  form  which  will 

the  amount  of  two  shiUings  each,       I  do  not  propose  to  raise  a  qnes 

and  the  said  pieces  of  silver  were  tion  as  to  the  sufficiency  of  this  form, 

also  thereby  then  and  there  greatly  The  one  in  the  text  better  aooord& 

diminished  in  the  weight  of  which  with  my  ideas  of  the  precision  and 

they  ought  by  law  to  have  been,  and  individualization  of  things  proper  to 

thereby  became  and  were  greatly  be  employed  in  criminal  pleading, 
lessened   in   value,  to   wit  to   the       ^For  English  forms,  see  2  Chit 

amount  of  one  penny  each,  and  the  Crim.  Law,  105;  Archb.  Crim.  PI  Sc 

same  moneys  so  clipped  and  filed  as  Ev.  (19th  ed.)  806;  Reg.  v.  Turner,  2 

a  foresaid,  the  said  A.,  on,  eta,  at  etc,  Moody,  42.    In  this  case,  the  majority 

aforesaid,   falsely,    feloniously   and  of  the  judges  held  it  to  be  sufficient 

traitorously  did  expose  and  utter;  under  2  Will  4,  a  84^  to  say,  *'  three 

against  the  peace,  eta"  pieces  of  the  queen*s  current  silver 

The  only  form  I  have  been  able  to  coin  called  sixpences  then  and  there 

find  in  our  books  on  the  American  feloniously  did  gild  with  materials 

statute  is  the  one  originally  pub-  ciEipable  of  producing  the  color  of 

lished  in  Davis,  Prea  138, —  gold,  with  intent  to  make  the  same 

**  That  A.,  eta,  on,  eta,  at  eta,  did  resemble  and  pass  for  the  queen's 

unlawfully,   fraudulently  and   [for  current  gold  coin  called  half-sover- 

gain's  sake,  unnecessaryt  these  words  eigns;  against''  eta 
not  being  in  our  statute]  impair,  di*       ^For  the  meaning  of  the  verbs  to 

minish,  falsify,  scale  and  lighten  cer-  ''utter,"  to  " put  off,'*  to  *'  pass,"  etc., 

tain  pieces,  to  wit  ten  pieces  of  gold  see  Stat  Crimes,  §§  806-300;  Crim. 

coin  called  eagles,  which  had  been  Law,  II,  §§  605-608;  procedure,  as  to 

coined  at  the  mint  of  the  United  coin,  Crim.  Pra,  II,  g§  257-268;  as  to 

States  [or,  ten  pieces  of  foreign  gold  forged  paper,  eta,  Id.,  n,  g§  425->425&, 

coin,  which  were  by  the  laws  of  the  442,  447,  453,  460. 
United  States  made  current  and       *Ante,  §  82. 

were  in  actual  use  and  circulation  as       ^  CrinL  Pra,  II,  §  i258w     And  see 

money  within  the  United  States],  Archb.  Crim.  PL  ft  Ev.  (19th  ed.)  812. 

with  intent  to  defraud  some  person  The  present  24  ft  25  Vict,  c  99,  §  9,  is 

to  the  jurors  unknown;  against  the  a  re-enactment  of  2  WilL  4^  ol  84^  §  7. 
peace,  eta** 
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be  suggestive,  while  embracing  somewhat  more  than  most  of 
our  statutes  require,  is  the  following:  — 

That  A.,  eta,  on,  etc.,  at,  etc.,  did  feloniously,^  falsely  and  deceitfullyt 
with  intent  to  defraud  one  X,  utter  and  pass  off  [use  the  statutory  words] 
to  the  said  X.  two  false  and  counterfeit  coins,  one  of  them  in  the  resem- 
blance [or  likeness]  and  similitude  of  a  gold  coin  of  the  coinage  of  the 
United  States  of  America  oaUed  a  quarter-eagle,  and  the  other  in  the  resem- 
blance and  similitude  of  a  foreign  coin  of  Mexico  called  a  dollar,  then  made 
current  and  then  in  actual  use  and  circulation  as  money  within  the  said 
United  States;  he  the  said  A.  then  and  there,  while  so  uttering  and  passing 
the  said  coins,  well  knowing  them  to  be  false  and  counterfeit;  against  the 
peace,  eta> 

1  Omit  where  the  offense  is  misde-  and  counterfeit; "  against  the  peace, 

meaner.  eta 

>I  have  drawn  this  form  with  a  English  forms  for  various  modifica- 
sort  of  general  reference  to  our  tions  of  this  offense  may  be  found  in 
statutes,  state  and  national,  but  Archb.  Grim.  PL  &  Ev.  (19th  ed.)  810, 
espeoiaUy  with  R  &  of  U.  a,  §  5457,  813,  814,  815;  2  Chit  Crim.  Law,  111, 
lying  before  m&  And  see  Crim.  Pra,  118, 114, 117;  Bex  v.  Deane,  4  Went. 
II,  §  258b  For  other  forms,  see  2  Chit.  PL  53.  For  two  utterings  in  one  day, 
Crim.  Law,  112;  6  Cox,  G  Q  Ap.  79.  Rex  v.  Smith,  2  Leach  (4th  ed.\  956, 
In  interpreting  our  statutes^  and  in  Rusa  &  Ry.  5;  Rex  v.  Martin,  2  Leach 
framing  indictments  upon  them,  we  (4th  ed.),  923;  Reg.  v.  Jones,  9  Car.  & 
may  derive  help  from  Rex  v,  Franks,  P.  761.  Two  in  ten  days,  6  Cox,  C.  C. 
2  Leach  (4th  ed.),  641  By  15  Gea  2,  Api  80;  Rex  u  Tandy,  2  Leach  (4th 
a  28,  it  was  made  punishable  for  one  ed.),  833;  Rex  v,  Michael,  2  Leach 
to  "utter  or  tender  in  payment  any  (4th  ed.),  988,  Rusa  &  Ry.  29.  Utter- 
false  or  counterfeit  money,  knowing  ing,  having  other  counterfeit  coin  in 
the  same  to  be  f^dse  or  counterfeit,  possession,  Reg.  v.  Page,  2  Moody,  219, 
to  any  person  or  perscKia''  And  the  221,  note,  9  Car.  &  P.  756.  After  con- 
judges  held  that,  while  the  word  viction  of  former  offense,  Reg.  v, 
**  tender  "  was  qualified  by  the  words.  Page,  supra;  Rex  u  Booth,  Rusa  & 
"in  payment,"  "utter  "  was  not;  so  Ry.  7;  Reg.  v,  Thomas,  Law  R  2  C.  C. 
that  an  indictment  for  uttering  need  141,  143,  18  Cox,  C  C.  52l  Various 
not  aver  that  the  coin  was  passed  as  modifications  of  the  offense  under 
good.    It  sufficed  to  say, —  our  American  statutes, — 

That  A.,  eta,  on,  eta,  at,  eta,  **  one  Arkansas. — Qa,he  t;^  S.,  1  Eng;  540. 

piece  of  false  and  counterfeit  money,  California.— F.  v,  Wliite,  34  CaL 

made  and  counterfeited  in  the  like-  183. 

ness  and  similitude  of  a  piece  of  good,  Georgia.—  Gentry  a  &,  6  (jMl  503. 

lawful  and  current  money  and  silver  Indiana. — Dashing  «.  S.,  78  Ind. 

coin  of  this  realm,  called  a  shillings  857. 

then  and  there  unlawfully,  unjustly  Massachusetts, —  Com.  v.  Bond,  1 

and  deceitfully  did  utter  to  one  X,  Gray,  564 

he  the  said  A.  at  the  time  when  he  0/iio.— Leonard  u  S.,  29  Ohio  St 

80  uttered  the  said  piece  of  false  and  408. 

counterfeit  money,  then  and  there  Tennessee. —  Peck  u  S.,  2  Humph, 

well  knowing  the  same  to  be  false  78;  McKinley  u  S.,  8  Humph.  72b 
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§§  338-340.]  SPECIFIC  offenses.  [book  in. 

§  838.  Uttering  after  former  conyiction. —  How  the  indict- 
ment should  be  for  an  uttering  after  a  former  conviction  ap- 
pears in  previous  explanations,^  compared  with  the  last  section.' 

§  339.  Two  ntterings  on  same  day  or  within  ten  days.— 
Under  a  statute  simply  making  punishable  the  uttering  of 
counterfeit  coin,  a  count  would  be  double  and  therefore  bad 
which  should  charge  two  separate  and  distinct  ntterings.  But 
where  the  provision  is,  that  two  ntterings  on  one  day  or  within 
ten  days  of  each  other  shall  be  punished  in  a  particular  way, 
there  is  only  one  offense  committed  by  both  ntterings,  and  both 
must  be  alleged  in  one  count.'    The  method  is  to  set  out  the 
first  as  though  it  alone  constituted  the  offense;  and  then,  before 
the  words  '^  against  the  peace/'  charge  the  second  in  like  man- 
ner.   Thus, — 

[After  setting  out  the  first  uttering,  proceed:]  and  afterward,  on,  eta, 
being  the  same  day  [or  within  ten  days  of  the  said  day]  whereon  the  said 
A«  so  as  aforesaid  uttered  and  passed  the  said  counterfeit  coin,  he  the  said 
A.  did,  etc.  [averring  the  second  uttering  as  though  it  were  alone  the  of- 
fense^* 

§  840.  Uttering^  having  other  counterfeits  in  possession. 

The  indictment,  after  the  manner  of  the  form  in  the  last  sec- 
tion, sets  out  the  uttering  as  though  it  alone  constituted  the 
offense,  then  proceeds :  — 

And  that  he  the  said  A.,  then  and  there  [if  two  days  or  places  have  before 
been  alleged,  alter  the  expression  to  avoid  the  uncertainty*],  while  so  as 
aforesaid  uttering  the  said  pieces  of  counterfeit  coin,  had  in  his  possession 
[or  otherwise  following  the  statutory  words]  one  other  piece  [or  ten  other 
pieces]  of  counterfeit  coin,  etc.  [describing  the  coin  as  in  a  oharg^e  of  utter- 
ing it»  and  adhering  to  the  statutory  terms];  against  the  peace,  eta* 

Virginicu—Kiik  u  Com.,  9  Leigh,  Ev.  (19th  ed.)  815,  and  Reg.  tx  Jones, 

627.  9  Gar.  &  P.  761.    In  Bex  v.  Martin, 

WiseonsitL — Wilson  n  &,  1  Wi&  supra,  the  averment   was    simply, 

184  "  and  that  the  said  A.,  on  the  said 

1  AntSj  §§  91-96^  fourteenth  day  of  February/'  etc,  not 

'See  also,  for  forms,  places  referred  saying  otherwise   that  it   ^was  the 

to  in  the  last  section.    The  reader  same  day,  and  it  was  adjudged  ade- 

bhould  not  overlook  any  statutes  in  quate.    Still  the  correctness  of  this 

his  own  state,  in  modification  of  the  decision  is  not  quite  clear,  and  it  has 

common-law  rules  of  pleading  the  not   been  followed  in  the    English 

former  conviction.  practica    Certainly  the  form  in  the 

s  Crim.  Pra,  I,  §  432  et  seq,;  Rex  v,  text,  or  something  like  it,   ia  more 

Tandy,  2  Leach  (4th  ed.),  833;  Rex  t^  judicious. 
Martin,  2  Leach  (4th  ed.\  92a  •Crim.  Pra,  I,  g  414 

*  Compare  with  Archb.  Grim.  PL  &       •  Archbi  Crim.  PL  &  Ev.  (19tli   ed. 
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OH.  XXV.]  COUNTEEFBITING,  ETC.,  AB  TO   COIN.       [§§  34:1,  342. 

§  341  •  Possessing  with  intent. —  The  indictment  for  pos- 
sessing counterfeit  coin  with  the  intent  to  atter  it  follows  the 
statutory  terms,  and  in  other  respects  is  similar  to  that  for  ut- 
tering; as,  for  example, — 

That  A.,  eta,  on,  eta,  at,  eta  [feloniouslj],  deceitf ullj  and  fraudulently 
had  in  his  poesession  one  piece  [or,  in  his  custody  and  possession  at  the 
same  time  ten  similar  pieces,  or  otherwise  covering  the  statutory  terms]  of 
false  and  counterfeit  coin,  [each  of  said  pieces  being]  in  resemblance  and 
similitude  of  the  gold  coin  of  the  coinage  of  the  United  States  of  America 
called  an  eagle  [or,  in  resemblance  and  similitude  of  a  silver  coin  current 
within  this  state  called  a  Mexican  dollar,i  or  otherwise  adapting  the  alle- 
gation to  the  particular  statutory  terms  and  the  special  facts],  then  and 
there  well  knowing  the  said  piece  [or  said  several  pieoes]  of  false  and  coun- 
terfeit coin  to  be  false  and  counterfeit,  with  the  intent  to  utter  and  pass 
the  same  as  true;  against  the  peace^  eta* 

§  342.  Haying  the  tools^  materials^  etc. —  The  indictment 
for  having  in  possession  tools  or  materials  for  counterfeiting 
the  coin  follows  the  statutory  terms,  and  particularizes  the  thing 
possessed.  If,  for  example,  the  statute  makes  punishable 
"  every  person  who  shall  knowingly  have  in  his  possession  any 
mould,  pattern,  die,  puncheon,  engine,  press,  or  other  tool  or 
instrument,  adapted  and  designed  for  coining  and  making  any 
counterfeit  coin,  in  the  similitude  of  any  gold  or  silver  coin  cur- 
rent by  law  or  usage  in  this  state,  with  intent  to  use  or  employ 
the  same,  or  to  cause  or  permit  the  same  to  be  used,  in  coining  or 
making  any  such  false  and  counterfeit  coin  as  aforesaid,"  the 
allegations  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  [feloniously  '  and]  knowingly  have  in 
his  possession  a  mould,  a  pattern,  a  die,  a  puncheon,  a  tool,  and  an  instru- 
ment, severaUy  and  coUectively  adapted  and  designed  ^  for  coining  and 

814;  3  Chit  Crim.  Law,  114;  Beg.  n  *To  be  inserted  where  the  offense 

Flage^  3  Moody,  319,  331,  note,  9  Gar.  is  felony. 

&  P.  75(L  *  In  the  indictment  before  me  the 

1  Com.  tx.  FuUer,  8  Met  818.  words  here  are  **  a  certain  mould,  pat- 

s  For  other  forms,  see  Archh  Crim.  tern,  die,  puncheon,  tool,  and  instru- 

PL  &  Et.  (19th  ed.)  817;  6  Cox,  C.  C.  ment"    There  is  some  difference  in 

Ap.  80;  Bex  v.  Fuller,  Rusa  &  Ry.  the  meaning  of  these  several  names 

308;  Beg.  v.  Jarvis,  Deara  653,7Ck>x,  of  the  thing,  and  this  form  of  the 

C.  GL  58;  Beg.  v.  Martin,  11  Cox,  G.  C  allegation  might  not  imfairly  beheld 

348;  Beg:  u  Tiemey,  39  U.  CL  Q.  Bb  to  require  that  it  appear  in  the  proofs 

18L  to  be  all  six.    The  changed  language 

Massachtuetts. —  Com.  t;.  Griffin,  31  in  the  text  is  introduced  to  obviate 

Pick.  538;  Com.  u   Fuller,  supra;  the  objection.    CrinL  Pra,  I,  §§  586- 

Com.  V.  Steams,  10  Met  25&  58a 
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§  343.]  8PE0IFIC  OFFENSES.  [BOOK   III. 

making  one  side  of  a  counterfeit  coin  in  the  similitude  of  one  side  of  the 
silTer  ooin  of  the  coinage  of  the  United  States  of  America,  current  by  law 
and  usage  in  this  state,  called  a  half-dollar,^  to  wit,  the  side  whereon  is  the 
figure  of  an  eagle,  with  the  inscription  *'  United  States  of  Amerioa^"  '  with 
Intent  to  use  and  employ  the  same  mould,  pattern,  die,  puncheon,  tool,  and 
instrument,  and  cause  and  permit  the  same  to  be  used  and  employed,  in 
coining  and  making  such  false  and  counterfeit  coin  as  aforesaid;  against 
the  peace,  etc.' 

§  34:3.  Attempt  —  (Coin  not  current). — In  England,  by  37 
Geo.  3,  c.  126,  §  2,  it  was  declared  punishable  to  ^^  make,  coin, 
or  counterfeit  any  kind  of  coin  not  the  proper  coin  of  this  realm 
nor  permitted  to  be  current  within  the  same,  but  resembling  or 
made  with  intent  to  resemble,  or  look  like,  any  gold  or  silver 
coin  of  any  foreign  prince,  state,  or  country,  or  to  pass  as  such 
foreign  coin."  Whereupon,  by  force  of  the  common  law,  it 
became  what  with  us  would  be  termed  an  indictable  attempt, 
though  the  English  judges  gave  it  another  name,^  to  prepare 
implements  for  such  counterfeiting.  And  a  count  in  the  fol- 
lowing form,  in  more  words  than  are  strictly  necessary,  was 
sustained : — 

That  A.,  eta,  on,  eta,  at»  eta,  unlawfuUy,  knowingly,  and  without  any 
lawful  authority  or  excuse,  made  [and  caused  to  be  made*l  cuti  and  en- 
grayed,  two  certain  dies  upon  one  of  which  there  was  then  and  there  made 
and  impressed  the  figure^  stamp,  and  apparent  resemblance  of  one  of  the 
sides,. to  wit,  the  obverse  side,  of  a  certain  silver  coin,  not  the  proper 
coin  of  this  realm,  nor  permitted  to  be  current  within  the  same,  called  a 
half-dollar,  being  a  silver  coin  of  a  certain  foreign  coimtry,  to  wit,  Peru  [in 
South  America,  in  parte  beyond  the  seas  <],  and  in  and  upon  the  other  of 
which  said  dies  there  was  then  and  there  made  and  impressed  the  figure, 
stamp  and  apparent  resemblance  of  the  other  side,  to  wit,  the  reverse  side, 
of  the  said  silver  coin  of  the  said  foreign  state,  with  intent  in  so  doing  to 

A  B.  a  U.  a,  §  85ia  122;  Beg.  «i  Harvey,  11  Cox,  G  C. 

>  Id.,  §  8617.    I  doubt  the  necessity  662:  [P.  v.  McDoneU,  80  CaL  285l] 

of  designating  the  side.   But,  assum-  Arkatuaa, —  BeU  «.  S.,  5  EngL  686. 

ing  it  to  be  necessary,  surely  no  more  JUinois, — MiUer  tx  P.,  2  Scam.  288. 

can  be  required  than  clearly  to  indi-  Masta^tuetts,—  Com.  tx  Morse,  2 

cate  which  of  the  two  sides,  where  Mass.  12a 

the  devices  for  each  are  defined  by  North  CaroUmL—&,  vl  OoUins,  8 

public  law,  is  meant    In  this  view,  Hawks,  lOL 

I  should  think,  the  simple  expression  TeiDos, —  Long  ix  S.,  10  Tex.  Ap.  186. 

"the  reverse  side'*  alone adequata  Virginia.^ Com.  tx  Scott,  1  Bob. 

'Com.  V,  Kent,  6  Met  22t    For  (ya.)60& 

other  forms,  see  2  Chit  CriuL  Law,  «Crim.  Law,  I,  §§ 485,  72Set  mq. 

108, 110;  Arch.  Crim.  PL  &  Ev.  (IQth  •  Needless.    Ante,  §  189,  nota 

ed.)  810, 820;  Bex  v.  Moore,  1  Moody,  ^  Obviously  not  necessary. 
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OH.  XXV.J  OOUNT£BFXinNG|  ETC.,  AS  TO  COIN.  [§  344. 

use  the  said  dies,  and  by  means  of  the  said  dies  so  made  as  aforesaid  feloni- 
ously and  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided to  make,  coin  and  counterfeit  divers  pieces  of  coin  not  being  the 
proper  coin  of  this  realm  nor  permitted  to  be  current  within  the  same,  but 
resembling  and  looking  like,  and  intending  to  resemble  and  look  like,  the 
said  silver  coin  called  a  half-dollar  of  the  said  foreign  county  [and  so  the 
jurors  aforesaid  upon  their  oath  aforesaid  do  say  that  the  said  A.,  in  man- 
ner and  form  aforesaid,  unlawfully  did  attempt  feloniously  to  make,  coin 
and  counterfeit  certain  coin,  not  the  proper  coin  of  this  realm,  nor  per- 
mitted to  be  current  within  the  same,  but  resembling  silver  coin  of  the  said 
foreign  country,  to  wit»  Pern  aforesaid  ^];  against  the  peace^  eta' 

§344.  Other  forms  —  might  be  given;  bat  it  is  believed 
that  the  foregoing  admit  of  such  ready  adaptation  to  differing 
statutory  terms  as  to  furnish  ample  guides  for  every  emer- 
gency.' 

1  loan  see  no  occasion  for  the  mat-       *  Reg:  tx  Roberts,  Deara  580, 7  Cox, 
ter  within  these  brackets,  except  poe-    GL  G.  89. 

sibly  where  the  indictment  is  on  a  '  For  uttering  a  medal  resembling 
statute  the  terms  of  which  have  not  a  half-sovereign  in  size,  figure,  and 
been  sufficiently  employed  in  the  color,  but  of  less  value,  Reg.  ix  Robin- 
other  allegations,  within  the  illustrsr  son,  Leigh  &a  6H10Gox,G  QIO?. 
iian  in  Grim.  Fto^  II,  §§  64&-<»a  Selling  counterfeit  coin,  Leonard  tn 

a,  89  Ohio  St  408L 
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CHAPTER  XXVL 

CRUELTY  TO  ANDiAIA 

§  845«  What  for  this  chapter. —  Craelty  to  animals  is,  in 
England  and  most  of  our  states,  punishable  under  statutes  so 
nearly  identical  that  forms  drawn  after  the  common-law  rules 
for  use  in  one  state  will  be  nearly  as  serviceable  in  every  other. 
In  1878,  the  '^  Massachusetts  Society  for  the  Prevention  of 
Oruelty  to  Animals"  issued,  in  a  pamphlet,  *^ Forms  for  Com- 
plaints "  under  the  Massachusetts  statute,  and  gave  them  wide 
•circulation.  Not  many  of  them  have  been  before  the  highest 
<)Ourt;  but,  throughout  the  state,  they  have  been  in  constant 
use  in  the  lower  tribunals,  and  no  judicial  persoa  has  pr^ 
nounced  any  of  them  ill.  Thus  they  have  acquired  an  inaors^ 
ment  which,  though  not  authority,  approaches  toward  it. 
They  are  characterized  by  the  brevity  and  absence  of  verbiage 
recommended  in  the  present  volume.  This  chapter,  therefore, 
will  consist  of  these  forms,  more  or  less  modified  in  the  ex- 
pression, and  such  other  forms  as  the  books  enable  the  author 
to  furnish,  accompanied  by  explanations  and  the  needful  refer- 
ences. 

§  346«  Overdriving, —  Under  a  statute  making  punishable 
one  who  ^*  overdrives  any  animal,"  the  allegations  may  be, — 

That  A^f  eta,  on,  eta,  at,  eta,  did  oruelly  overdrive  a  certain  horse  '  on 
which  he  was  riding  [or  harnessed  to  a  sleigh  wherein  he  was  riding], 
whereby  the  said  horse  was  subjected  to  unTwwanaWe  and  needless  suffer- 
ing; against  the  peaoe^  eta* 

1  For  the  direct  discussion  of  this  that  a  horse  is  an  animal  CrinL  Pra, 

offense,  with  the  pleadings,  practice  I,  ^  568-570;  Stat  Crimes,  §§  4SS, 

and    evidence,    see    Stat    Crimes,  440.     The  name  of  the  owner  need 

§§  1009-112a  Incidental,  Crim.  Law,  not  be  given.    Stat  Crimes,  §  1130; 

I,  g§  694-597a;  Crim.  Pra,  I,  §§  856»  nor,  as  the  value  is  immaterial  to  the 

63d.  punishment  to  be  inflicted,  need  it 

s  It  would  not  do  to  use  merely  the  be  alleged.    Crim.  Pro.,  I,  §  537 ;  Stat 

statutory  word  **  animal,"  being  too  Crimes,  §§  427,  444.  446. 
indefinite;  nor  is  it  necessary  to  say       *Stat  Crimes,  §  111&    In  tiie  ool- 

**a  certain  animal,  to  wit  a  horse,*'  lection  of  ** forms"  mentioned  in  the 

because  the  court  judicially  knows  last  section,  the  allegation  is  simply 
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€H.  XXVI.]  OBUBLTY  TO  ANIMALS.  [§§  847,  848. 

§  347.  Oterloadlng. — Under  a  statute  to  punish  one  who 
^^  overloads  any  animal,"  the  averments  may  be, — 

That  A^  eta,  on,  eta,  at,  eta,  having  the  charge  and  custody  of  a  certain 
vehicle,  to  wit,  a  wagon,  and  of  two  ^  horses  >  harnessed  thereto,  did  then 
and  there  cruelly  overload  said  horses,  by  then  and  there  placing  upon  said 
wagon  a  large  number  of  boxes,  barrels  and  articles  of  merchandise  too 
heavy  in  weight  for  the  strength  of  said  horses,  and  urging  and  compelling 
them  to  draw  and  attempt  to  draw  said  wagon  while  so  overladen  as  afore- 
flaid;  against  the  peace,  eta* 

§  848.  Driying  oyerloaded  horse.— This  offense  differs  lit- 
tle from  the  last.  The  statutory  words  "  drive,  when  over- 
loaded, any  animal,"  may  be  covered  thus,^ 

That  A.,  eta,  on,  eta,  at,  eta,  having  the  charge  and  custody  of  a  certain 
horae^sar  and  of  two  horses  harnessed  and  attached  thereto,  and  the  said 
horses  being  then  and  there  overloaded  by  the  great  weight  of  the  said  car 
and  of  excessive  numbers  of  pa&sengers  admitted  to  and  remaining  in  it, 
and  by  other  things,  aU  constituting  a  load  too  heavy  for  the  strength  of 
said  horses,  did  then  and  there  cruelly  drive  them  when  so  overloaded,  by 

^did  cruelly  overdrive  a  certain  did  unnecessarily  overload  and  pro- 
horse,**  and  the  compiler  deems  this  cure  said  passenger  car  to  be  over- 
to  be  sufficient  There  is  no  author-  loaded,  then  and  there  being  attached 
ity  to  the  contrary.  The  case  lies  to  said  passenger  car  two  living  crea- 
near  the  line  dividing  two  classes,  tures,  to  wit,  two  horses;  by  means 
and  the  majority  of  pleaders  will  whereof  on  a  certain  portion  of  the 
probably  choose  to  be  certainly  safa  route  of  the  said  railroad  the  horses 
For  the  principles,  see  Stat.  Crimes,  so  attached  to  said  passenger  car 
g§  1115-1119,  and  the  places  there  re-  were  unable  to  draw  said  passenger 
ferred  ta  And  see  Darnell  v.  S.,  6  car,  but  were,  by  reason  of  the  prem- 
Tex.  Api  482b  ises aforesaid,  overloaded, overdriven, 

1  Stat  Crimes,  §  112L  tortured  and  tormented;  against  the 

<  See  ante,  §  346,  note.  peace,  eta** 

*  As  to  how  the  allegations  should  This  form  may  be  rendered  more 
be^  see  Stat.  Crimes,  §  1117.  This,  certainly  correct  and  at  the  same 
with  one  or  two  minor  changes  in  time  reduced,  thus, — 
mere  words,  is  one  of  the  forms  men-  "  That  A.,  eta,  and  R,  eta,  on,  eta, 
tioned  ante,  §  845.  The  New  York  at,  eta,  the  said  A.  being  the  con- 
statute  is  in  similar  terms, — *' shall  ductor  and  the  said  B.  the  driver  on 
overload,  or  procure  to  be  over-  a  certain  passenger  horse-car  there, 
loaded,  any  living  creature," — and  drawn  by  two  horses  harnessed  and 
it  was  by  Recorder  Hackett  in  P.  v.  attached  thereto,  did  then  and  there 
Tinsdale,  10  Ablx  Pr.  (N.  S.)  874^  ao-  cruelly  overload  said  horses,  by  ad- 
cepted  as  good  to  aver,—  mitting  into  said  horse-car  too  great 

"That  A.,  eta,  being  a  conductor  a  weight  of  passengers  and  other 

of  a  passenger  car  on  the  Bleeoker  things  for  their  strength,  and  requir- 

Street  and  Fulton  Ferry  Railroad  of  ing  them  to  their  great  and  needless 

the  dty  of  New  York,  and  B.,  eta,  suffering  to  draw  and  attempt  to 

being  the  driver  of  said  passenger  draw  it  so  overladen;  against  the 

oar  of  said  railroad,  on,  eta,  at,  eta,  peace,  eta" 
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then  and  there  oompelling  them  greatly  to  their  suffering  to  draw  the  said 
overladen  oar;  against  the  peaoe,  eta^ 

§  349.  Tortaring. — The  indictment  for  torturing  is  con- 
structed on  the  same  principles  aa  that  for  overloading.^ 
Under  the  statutory  expression  '^  tortures  any  animal/'  it  may 
aver, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  omelly  *  torture  a  certain  oow  *  by  then 
and  there  oruelly  beating,  bruising,  wounding  and  mutilating  the  said 
cow*  [or,  a  certain  cat,  by  then  and  there  hanging  the  said  cat  in  the  air 
by  a  string  fastened  around  its  neok;  or,  a  certain  rat^  by  then  and  there 
pouring  over  and  upon  its  body  an  inflammable  substanoe,  setting  fire 
thereto,  and  so  oruelly  and  wantonly  burning  the  said  rat];  against  the 
peaoe^  eta* 

§  350.  Grael  beating. — The  ofFense  of  cruel  beating  requires 
no  such  expansion  of  the  allegation  as  torturing.^  Under  the 
statutory  words  ^^  cruelly  beats  any  animal/*  it  may  be, — 

That  A.,  eta,  on,  eta,  at^  eta,  did  cruelly  beat  a  oertain  horse;  *  against 
the  peaoe^  eta* 

§351.  Hatilating, —  The  idea  of  mutilating  is  more  com- 
plex than  that  of  beating;  and,  unlike  beating,  the  act  admits 
of  many  forms.  Hence,  though  probably  the  question  has  not 
been  judicially  determined,  it  is  assumed  that  the  indictment 
must  set  out  the  special  manner  of  the  mutilation.^^  Where  the 
statutory  words  are  '^  cruelly  beats,  mutilates,  or  cruelly  kills 
any  animal,"  it  being  necessary  to  interpret  them  before  draw- 
ing the  indictment  tbcreon,^^  we  are  confronted  by  the  question 
whether  *'  cruelly  "  qualifies  ^*  mutilates  "  the  same  as  '-  beats  " 
and  ^^  kills."    Considerably  to  shorten  a  dog's  tail  is  to  muti- 

1  See  an^  §g  845»  847.  and  note&  ^  Ante,  %  Zit^  note. 

'Stat  Crimes,  gg  1110, 1117.  •Com.  «.  Whitman,  118  Masa  45a 

*  I  insert  this  word  ''oruelly "  here  *AfUe,  §  846.    [a  u  Bosworth,  51 

though  it  is  not  in  the  statute,  and  Conn.  1;  Johnson  v,  MofiEatt^  19  Ma 

though  I  do  not  deem  it  necessary.  Api  169;  Hunt  v.  &,  3  Ind.  Apt  888; 

No  indictment  is  drawn  in  absolutely  8. «  Pruett,  1  Ma  Ap,  866;  &  vl  Pot- 

the  fewest  words  the  pleader  thinJcs  ter,  112  N.  C  887;  a  n  Neal,  190  N.  a 

will  pass.  The  statutes  contemplated  618;  Coul  tx  Magoon,  173  Mass.  dl4] 

in  this  chapter  are  all  construed  with  ^  Stat  Crimes,  §§  1116^  1116b 

a  view  to  protecting  the  animal  from  *  Ante,  §  846,  nota 

crtieZ^y,— there   might   be^  for   ex-  *  Com.  vi  McCleUan,  101  Mass.  34; 

ample,  a  torturing  which  would  not  Com.  v.  Lufkin,  7  Allen,  570. 

be  cruel  because  necessary  or  others  i<>Stat  Crimes^  ^  1116-lllOL 

wise  justifiable,— and  so  it  seems  to  ^^  Ante,  §  89L 
be  appropriate  in  averment  to  say 
**  oruelly  torture^**  eta 
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late  the  animal;  so  that,  if  "cruelly"  in  the  statute  does  not 
qualify  "  mutilates,"  the  shortening  is  certainly  within  its  pen- 
alties; otherwise  it  is  so  only  if  such  mutilation  is  deemed 
"cruel."  In  this  case,  contrary  to  what  is  common  when 
a  doubt  about  the  interpretation  presents  itself,  we  can  so 
frame  the  allegations  without  resorting  to  a  second  count  as  to 
leave  the  question  for  the  final  adjudication  of  the  court.^ 
They  may  be, — 

That  A.,  eta,  on,  etc.,  at»  eta,  did  omelly  mutilate  a  certain  dog,^  by 
then  and  there  cutting  off  a  large  piece,  to  wit,  a  piece  six  inches  in  length, 
of  the  tail  of  the  said  dog;  against  the  peace,  eta* 

§  352.  Wilful  and  wanton  wounding. — What  is  a  ^^  wound  " 
we  saw  in  another  connection/  The  idea  is  reasonably  pre- 
cise and  single;  so  that  the  manner  of  the  wounding,  or  the 
particulars  of  the  wound,  need  not  be  averred.'  Therefore  a 
statute  in  Texas  having  made  it  punishable  ^4f  any  person 
shall  wilfully  and  wantonly  kill,  maim,  wownd^  etc.,  any  dumb 
animal,"  it  was  adjudged  adequate  to  say, — 

That  A.,  eta,  on,  eta,  at,  etc.,  unlawfully  did  wilfully  and  wantonly 
wound  a  certain  bull;  against  the  peace,  eta* 

§  353.  Cruel  killing. —  Under  a  statute  to  protect  the  own- 
ers of  animals  from  malicious  mischief  to  them  as  property,  to 
''kill "  an  animal  presents  a  simple  and  not  a  double  or  com- 
plex idea,  and  in  averment  the  method  of  killing  being  im- 
material need  not  be  stated.^  But  under  an  enactment  made 
to  shield  the  animal  from  needless  suffering,  '^  cruelly  "  to  kill 
it  involves  a  great  variety  of  methods,  and  the  method  of  kill- 
ing is  that  wherein  the  offense  consists;  consequently  it  must 
be  stated  in  the  indictment.*  Where  the  statutory  words  are 
"cruelly  kills  any  animal,"  the  allegations  may  be, — 

That  A.,  etc.,  on,  etc.,  at,  eta,  did  cruelly  kill  a  certain  woodohuok,*  by 
then  and  there  burning  and  roasting  it  to  death  [or,  a  certain  dog,  by  then 
and  there  wantonly  and  without  justifiable  cause  throwing  the  said  dog 

1  Consult  again  ante,  §  82.  averment  is,  that  the  defendant "  un- 

2  AntCj  %  346,  nota  lawfully  and  maliciously  did  wound" 
*This  is  one  of  the  "  Forms  "  men-    him,  not  specifying  further.    Archb. 

tioned  ante,  %  845.  Crim.  PL  &  Ev.  (19th  ed.)  720,  721. 

*  Stat  Cnmes,  §  314,  and  see  §  216.  And  see  Rex  v.  Owens,  1  Moody,  1^05; 

ftThus^  under  the  statutory  words  Reg.  v.  Bullock,  Law  R.  1  C.  C.  115. 

(24  &  25  Vict,  a  100,  §  18),  "shall  «  S.  u  Brocker,  32  Tex.  61L 

unlawfully  and  maliciously  by  any  '  Stat  Crimes,  g  446. 

means  whatsoever  wound,  etc.,  any  ^  Stat  Crimes,  §  1119. 

person,"  the  common  form  of  the  *  Ante,  §  346,  nota    If  the  pleader 
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from  and  out  of  a  high  window  down  to  and  upon  the  ground,  thereby 
so  wounding  and  bruising  the  said  dog  that  it  was  put  into  great  pain 
and  torment  for  fifteen  minutes  and  more,  continuing  therein  until  after- 
ward it  did  then  and  there  of  the  said  cruel  wounds  and  bruises  die;  or,  a 
certain  rat,  by  then  and  there  pouring  over  and  upon  its  body  an  inflam- 
mable substance,  setting  the  said  inflammable  substance  on  fire,  and  thereby 
causing  it  in  great  and  needless  pain  and  suffering  then  and  there  to  die]; 
against  the  peaue,  eta^ 

§  354.  DepriYing  of  necessary  sustenance. —  Under  the 
statutory  words  "deprives  of  necessary  sustenance  any  ani- 
mal," the  allegations  may  be, — 

That  A.,  eta,  on,  etc.  [as  at  ante,  §  80^  or  with  the  eantinuando  as  at 
ante,  §  83,  either  method  being  permissible],  at,  etc.,  having  the  care  and 
custody  of  a  certain  horse,'  under  the  duty  to  provide  the  said  horse  with 
necessary  sustenance,  did  then  and  [during  the  whole  time  aforesaid '] 
there  cruelly  deprive  the  said  horse  of  necessary  sustenance;  against  the 
peaces  eta 

§  355.  Inflicting  unnecessary  crnelty. —  Upon  a  statute 
punishing  one  who,  ^^  having  the  charge  or  custody  of  any  ani- 
mal, either  as  owner  or  otherwise,  inflicts  unnecessary  cruelty 
upon  the  same,"  the  allegations  may  be,  for  example, — 

That  A.,  eta,  on,  eta,  at,  eta,  having  the  charge  and  custody  of  a  certain 
calf,  did  then  and  there  inflict  unnecessary  cruelty  upon  the  same,  by  lay- 
ing it  upon  its  side,  and  cruelly  placing  and  piling  upon  it  the  bodies  of 
three  other  calves,  whose  weight  did  then  and  there  and  thereby  press 
upon,  crush  and  torture  the  said  calf  so  laid  upon  its  side  beneath  said 
other  calves  as  aforesaid  [or,  a  certain  cow,  did  then  and  there  inflict  un- 
necessary cruelty  thereon,  by  then  and  there  fastening  the  said  cow  to  a 
wagon  drawn  by  a  horse,  and  driving  the  same,  with  the  said  cow  bo  fast- 
ened to  said  wagon,  at  a  furious  rate  of  speed,  faster  than  the  said  cow  was 
able  to  travel,  thereby  cruelly  dragging  the  said  cow  in  great  pain  and  suf- 
fering after  said  wagon];  against  the  peace,  eta^ 

§  356.  Not  proYiding  proper  shelter. — Under  a  statute  to 
punish  one  who,  "  having  the  charge  or  custody  of  any  animal, 
either  as  owner  or  otherwise,  unnecessarily  fails  to  provide  the 
same  with  proper  food,  drink,  shelter  or  protection  from  the 
weather,"  it  is  good  in  averment  to  say, — 

That  A.,  etc.,  on,  eta  [without  the  continuando,  as  at  ante,  §  80,  or  with 

should  doubt,  as  he  will  not  be  likely  erwise  constructed,  the  terms  and 

to,  whether  the  name  woodchuck  be-  purposes  of  the  statute  are  different 

longs   to  the  general  English  Ian-  2  Ante,  g  346,  note, 

guage  or  is  local,  he  may  say  *'a  cer-  *To  be  inserted  only  if  the  cortr 

tain  animal  then  and  there  called  a  tinuando  is  used.    And  probably  it 

woodchuck.''  is  not  even  then  necessary.    Ante, 

^  Ante,  ^4^    In  Ck)llier  v.  &,  4  Tex.  §84 

Ap.  12,  where  the  indictment  is  oth-  *  See  ante,  §§  845,  846^  nota 
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it,  as  at  ante,  §  83,  either  being  permissible],  at,  eta,  having  the  charge  and 
custody  of  a  certain  horse,^  under  the  duty  to  provide  the  said  horse  with 
proper  shelter  and  protection  from  the  weather,'  did  then  and  [during  the 
whole  time  aforesaid  'J  there  unnecessarily  and  cruelly  fail  to  provide  the 
said  horse  with  proper  shelter  and  protection  from  the  weather;  against  the 
peace,  eta 

§  357.  Drlyingr  when  unfit  for  labor. —  A  statute  making 
punishable  "  every  owner,  possessor  or  person  having  the  charge 
or  custody  of  any  animal,  who  cruelly  drives  or  works  the  same 
when  unfit  for  labor,  or  cruelly  abandons  the  same,"  is  suiB- 
ciently  covered  as  to  the  driving  by, — 

That  A*,  eta,  on,  eta,  at,  eta,  having  the  charge  and  custody  of  a  certain 
horse,  which  by  reason  of  a  recent  sprain  in  the  cords  of  one  of  its  legs  so 
that  any  movement  of  said  leg  created  great  pain,  and  by  reason  of  a  sick- 
ness the  name  whereof  is  to  the  jurors  unknown,  and,  eta  [setting  out  as 
nuiny  distinct  and  not  repugnant  causes  as  the  pleader  chooses^],  was  then 
and  there  unfit  for  labor,  did  then  and  there  cruelly  drive  said  horse  along 
the  pubUo  way  for  a  long  distance  and  time,  thereby  then  and  there  inflict- 
ing upon  the  said  horse  great  and  cruel  pain  and  suffering;  against  the 
peace,  eta 

§  358.  Abandoning, —  The  allegations,  upon  the  statutory 
words  given  in  the  last  section,  for  abandoning  an  animal,  may 
be, — 

That  A.,  eta,  on,  eta,  at,  eta,  having  the  charge  and  custody  of  a  certain 
horse,  which,  by  reason  that  one  of  its  legs  was  broken,  was  in  great  pain 
and  suffering,  unable  to  move  about,  and  incapable  of  supplying  itself  with 
foody  and  so  in  great  need  of  being  relieved  and  cared  for  by  the  hand  of 
man,  did  then  and  there  cruelly  abandon  the  said  horse  so  in  pain,  suffering 
and  want,  without  relieving  or  caring  for  the  same;  against  the  peace,  eta 

§  359.  Cruelly  transporting. —  Adding,  to  the  statutory 
words  now  in  contemplation,*  "  or  who  carries  the  same,  or 
canses  the  same  to  be  carried,  in  or  upon  any  vehicle  or  other- 
wise, in  an  unnecessarily  cruel  or  inhuman  manner,^'  we  have 
those  whereon  is  drawn  the  following  form:  — 

That  A.,  eta,  on,  eta,  at,  eta,  having  the  charge  and  custody  of  a  certain 

1  Ante,  §  84S,  nota  interpretation  puts  into  the  present 

2  The  reader  perceives  that  the  Stat-  statute  the  clause  here  introduced 
ute  is  silent  as  to  this  duty.  But  it  is  into  the  indictment  And  an  indict- 
a  part  of  the  common  law,  that,  for  ment  is  always  to  be  drawn,  not  on 
a  neglect  to  be  punishable,  it  must  be  the  verbal,  but  on  the  interpreted 
accompanied  by  a  duty.  CrinL  Law,  statute.  Ante,  g  83,  and  the  places 
I,  gg  814,  433,  557,  888,  884;  II,  g  G67;  there  referred  ta 

Crim.  Pra,  II,  §§  588, 588a.  And  stat-       *Ante,  §  854,  nota 

utes  are  construed  in  harmony  with       ^  Within  the  principles  stated  ante, 

the  common  law,  and  as  contracted    §g  10-21. 

and  expanded  in  meaning  by  it  Stat        ^Ante,  §  857. 

Crimes,  §§88, 110, 123, 184r-144  Hence 
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sheep,  did  then  and  there  cany  the  said  sheep  in  an  unnecessarily  croel 
and  inhuman  manner,  in  or  upon  a  vehiole  [or  wagon,  eta]  by  him  driyen 
and  under  his  oontrol,  by  then  and  there,  eta  [saying  how  the  animal  was 
carried];  against  the  peaoe^  eta 

§  360.  Suffering  crnelty  to  be  inflicted. —  Again,  adding  to 
the  statutory  words  now  in  contemplation,^  "or  knowingly 
and  wilfully  authorizes  or  permits  the  same  to  be  subjected  to 
an  unnecessary  torture,  suffering  or  cruelty  of  any  kind,"  we 
have  those  on  which  the  following  form  is  constructed:  — 

That  A.,  etc.,  on,  eta,  at,  eta,  having  the  charge  and  custody  of  a  certain 
dog,'  did  then  and  there  knowingly  and  wilfully  authorize  and  permit  the 
said  dog  to  be  subjected  to  unnecessary  torture^  suffering  and  cruelty,  by 
then  and  there  knowingly  and  wilfully  permitting  it  to  be  bitten,  mangled 
and  cruelly  tortured  by  a  certain  other  dog;  against  the  peaoe^  eta' 

§  361  •  Cock-fighting  as  cruelty. — Under  some  or  all  of  the 
statutory  words  "cruelly  beat,  ill-treat,  overdrive,  abuse  or 
torture,"  *  is  included  cock-fighting/  It  is  deemed  to  be  good 
in  allegation  to  say, — 

That  A.,  etc..  on,  eta,  at,  eta,  did  cruelly  beat,  abuse.  iU-treat  and  tor- 
ture two  certain  cocks,*  by  then  and  there  wUfully  and  cruelly  setting  on. 
provoking,  inciting  and  causing  each  to  fight  the  other  in  a  barbarous  and 
unlawful  cruel  sport  called  a  cock-fight,  whereby  each  of  said  cocks  was 
cruelly  torn,  mangled  and  maltreated:  against  the  peaoe^  eta^ 

§  362.  Other  forms. —  These  forms  might  be  further  ex- 
tended ;  *  but  it  is  believed  that,  without  more,  the  pleader  will 
find  in  them  and  the  accompanying  explanations  a  sufficient 
guide  for  all  emergencies. 

1  Ante,  ^  857,  850.  ?  I  do  not  deem  the  form  in  Budge 

*Ante,  §  846,  note.  n.  Parsons,  supra,  one  which  ought 

s  Com.  V.  Thornton,  113  Mass.  457.  practically  to  be  followed,  not  deem- 

4 13  &  18  Yict,  a  92,  §  2.  ing  it  necessary  to  say  whether  or 

*Stat  Crimes,  §1110;  Budge  v.  Par-  not  it  is  sufficient  in  law.    For  a 

sons,  8  R  &  S.  8^  form  for  assisting  in  a  game  of  cock- 

*  Compare  with  ante,%  232.  And  see  fighting,  see  Morley  u.  Ghreenhalgh,  3 

ante,  §  846,  nota    **  Cock ''   is   the  R  &  a  874 

word  in  Budge  i;.  Parsons,  «upra.    I  ^Shooting  pigeons. —  See,   for   a 

presume  *<  rooster  "would  be  equally  form  for  this^  SL  v>  Bogardu8»  4  Mo. 

well  Ap.  215. 

For  DEAD  BODIES,  see  Sepultttrk. 

DEFILEMENT  OF  WOMEN,  see  Conspiraoy;  Bapb;  Sbdocviov  aKd 

Abduction,  eta 
DISOBEYING  ORDER,  see  ante,  §§  822,  82& 
DISORDERLY  HOUSE,  see  Nuisanob. 
DISSUADING  WITNESS,  see  ante,  §  82& 
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DISTUBBING  MEETINOai 

§868.  In  general. —  The  offense  of  disturbing  meetings  with 
the  allegations  for  it,  under  the  common  law  and  the  various 
statutes,  is  of  pretty  wide  range;  the  considerations  relating 
to  which  are  the  special  nature  of  the  meeting,  the  sort  of  dis- 
turbance resorted  to,  and,  where  it  is  statutory,  the  terms  of 
the  particular  statute.  As  to  the  indictment,  what  is  special 
to  this  offense  is  that, — 

§  364.  Alleging  disturbance. — ^The  particular  disturbance 
mnst^  in  principle,  and  by  the  general  practice,  be  set  out,  in- 
stead of  the  mere  averment  that  the  defendant  disturbed  the 
meeting ;  though  there  is  much  not  well  considered  authority 
to  the  effect  that  the  latter  alone  will  suffice.'  But  if,  for  ex- 
ample, it  was  by  words  spoken,  they  need  not  be  given  as  in 
oral  blasphemy,'  some  forms  of  contempt  of  court,*  and  other 
offenses  the  gist  whereof  consists  of  the  special  words;  for, 
whether  the  disturbance  was  by  words  or  acts,  they  need  only 
be  characterized  in  the  way  of  general  description.* 

§  365.  Formnla  for  indictment. —  The  following  formula, 
subject  to  be  varied,  when  on  a  statute,  to  conform  to  the  par- 
ticular statutory  terms,  indicates  how  the  indictment  may  be: — 

That  A.,  eta  [ante,  g§  74-77],  on,  eta,  at,<  eta  [atUe,  §90.  If  the  day  of 
the  week  is  material,  as,  for  example,  that  it  was  Sunday,  lay  the  time  as 
in  ante,  §  85],  did  wilfully  interrupt  and  disturb  ^  [or,  follow  the  statutory 
expression  ^J  a  congregation  of  people  there  lawfully  and  peaoeably  assem- 

1  For  the  direct  expositions  of  this  Richardson  itl  S.,  5  TeXt  Api  470;  Kid- 
offense,  with  the  pleading,  practice  der  u  S.,  58  Ind.  68;  S.  u  Stubblefield, 
and  evidence,  see  Crim.  Law,  I,  g  542;  82  Ma  663;  Cockreham  v,  S.,  7 
II, §§  d01-810a;  Crim.  Pra,  U,  §§284-  Humph.  11 ;  United  States  v.  Brooks, 
80 1  Incidental,  Crim.  Law,  n,  g  240,  4  Cranch,  C.  a  427;  a  t7.  Swink,  4 
Crim.  Pra,  gg  874^  441,  484;  Stat.  Dev.  &  Bat  858;  &  v,  Jasper,  4  Dev. 
Crimes,  g  21L                        '  823;  [Gtoulding  u  &,  82  Ala.  4a] 

sCrioL  Pra,  n,  §§  285^  287,280,200.  vCrim.  Pra,  II,  §  286a. 

'  Ante^  gg  242-244.  7  The  expression  here  varies  greatly 

*Ante,^S2Q,  in  the  precedents,  and  the  pleader 

sCrim.  Pra,  ut  aup,;  S.  if,  Hinson,  has  a  wide  choice. 

^1  Ark.  638;  Bush  v.  S.,  5  Tex.  Api  64;  ^  Criin.  Pro.,  II,  g  29a 
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bled  for,  eta  [setting  out  enough  to  show  that  the  meeting  is  one  the  dis- 
turbance of  which  is  indictable.  For  various  forms  for  this,  see  Crim.  Pra, 
II,  §  286],  by  then  and  there,  eta  [saying  what  the  disturbance  was.^  The 
pleader  may  here  set  down,  in  the  one  count,  whatever  he  chooses  to  present 
to  the  jury,  and  the  indictment  will  be  sustained  by  proof  of  enough  to 
constitute  an  offense*];  against  the  peace,  eta' 

§  366.  Common-law  form — (Disturbing  religions  wor- 
ship).—  The  books  do  not  contain  any  form  for  this  offense  at 
common  law  so  neatly  constracted,  or  become  so  venerable  by 
age  and  use,  as  to  render  important  its  preservation  in  exact 
words.    But,  removing  minor  blemishes,  we  have  such  as, — 

That  A.,  etc.,  on,  eta  [being  Sunday^],  at,  eta,  did,  in  the  parish  church 
there  [while  the  people  of  the  said  parish  and  others  were  therein  assembled 
for  divine  service ^J,  and  during  the  celebration  thereof,  tmlawfuUy 
and  unjustly  take  and  remove  the  bench  of  one  X.  from  its  ancient 
and  proper  place,  and  also^  did  then  and  there  unlawfully,  unjustly  and 

1  Ante,  §  864  New  York.—  P.  tt  Degey,  3  Wheeler, 

«Crim.Pra,  II,  S295;anf6,§§  19-21.  Crim.  Caa  185;  P.  tt  Crowley,    23 

'For  forms  see  Archlx  Crim.  PL  &  Hun,  412. 

Ev.  (19th  ed.)  098;  2  Chit  Crim  Law,  North  CaroUnau—&,  n,  Jasper,  4 

21-34;  4  id.  8;  Rex  v.  Wilson,  4  Went  Dev.  828;  a  v.  Swink,  4  Dev.  &  Bat 

PL  362;  Rex  v.  Parry,  Trem.  P.  C,  858;  a  v.  Fisher,  8  Ire.  Ill;  8.  v,  Bry- 

239;  Rex  v.  Hube,  5  T.  R.  542;  [WiU-  son,  82  N.  a  576. 

iams  V.  S.,  83  Ala.  68;  a  v.  Bool,  62  Penn^j/Zvanto.— Campbell  u  Com., 

Ark.  512;  Minter  v.  a,  104  Ga.  743;  9  Smith  (Pa.),  266. 

Hall  V.  a,  120  Ind.  153;  a  v.  Butcher,  Rhode  IslandL—  a  v.  Read,  13  R  L 

79  Iowa,  110;  a  V.  Strowde,  99  Iowa,  18& 

16;  a  V.  Fugitt,  66  Ma  Ap.  625;  a  v.  Tennessee.— Cockreham    tn    a,    7 

Ellis,  71  Mo.  Ap.  269;  Kizza  v.  a,  88  Humph.  11. 

Tex.  Crim.  R.  319;  Von  Buden  v.  a,  Teajcw.— Lockett  «.  a,  40  Tex.  4; 

96  Wis.  671;  a  u  Jacobs,  103  N.  (X  Bush  v.  a,  5  Tex.  Ap.  64;  Richardson 

897.]  tx.  a,  5  Tex.  Ap.  470;  Copping  u  a,  7 

Alabama.— Smith  v,  a,  68  Ala.  65.  Tex.  Ap.  6t 

Arkansas.— a  v,  Horn,  19  Ark.  578;  Virginia.— Com,  v.  Daniels,  2  Va. 

a  V.  Hinson,  31  Ark.  63-8.  Ca&  403. 

Connect icut  —  a  v.  Gager.  26  Conn.  United  States.—  District  of  Colum- 

607, 28  Conn.  232l  bia.    United    States    v.    Brooks,   4 

Georgrio.— Hicks  v.  a,  60  Ga.  464  Cranch,  a  G  427. 

Indiana^— S.    v.  Zimmerman,   53  *  In  the  form  before  me,  but  I  pre- 

Ind.  360;  Kidder  v,  a,  58  Ind.  68;  sume  not  necessary. 

Smith  V.  a,  71  Ind.  250;  Cooper  t^  a,  *Not  in  the  form  before  me.    In 

75  Ind.  62.  the  absence  of  this  it  appears  only 

Massachusetts. —  Com.  v.  Symonds,  inferentially  that  there  was  a  meet- 

2  Masa  163;  Com.  v.  Hoxey,  16  Mass.  ing;  hardly,  in  reason,  sufficient 

385;  Com.  v.  Bearse,  132  Masa  542.  ^This  is  an   instance  of  charging 

Missouri.— S.  v.  Bankhead,  25  Ma  more  than  one  act  of  disturbance  as 

558;  a  V.  Stubblefield,  32  Ma  563;  a  explained  ante,  §  86& 
V.  Schieneman,  64  Ma  386. 
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irreverently  disturb  and  hinder  one  Y.,  then  being  curate  of  the  said  parisb 
churchy  and  in  the  execution  of  his  office,  and  in  the  reading  of  divine  aerv- 
ice  1  [or,  as  the  expression  has  been  altered  in  some  American  cases,  in  the 
Ebenezer  Baptist  Church  there»  during  the  celebration  of  divine  service, 
unlawfully,  unjustly  and  irreverently  did  disturb  and  hinder  one  T.,  then 
being  the  minister  officiating  in  the  said  church,  and  then  being  in  the  dis- 
charge therein  of  his  sacred  functions  and  in  the  performance  of  divine 
service];'  against  the  peace,  eta 

§  367.  Another. —  Or,  under  other  facts,  the  allegations  at 
common  law  may  be, — 

That  A.,  etc.,  on,  etc.  [being,  etc.,  as  at  ante,  §  85,  or  not,  as  the  fact  is 
and  the  pleader  chooses],  at,  eta,  did  unlawfully,  maliciously  and  irrever- 
ently hinder  and  disturb  a  congregation  of  people  lawfully  assembled  in  & 
building  called  the  M.  nic  .ting-house  [or  church;  or  in  the  dwelling-house 
of  one  N.],  for  the  purpose  of,  and  then  and  there  engaged  in,  public  divine 
worship  [and  prayer  to  Almighty  Gk>d];  by  then  and  there  loudly  talking 
and  profanely  cursing  and  swearing,  and  thereby  and  otherwise  then  and 
there  making  a  great  noise  in  and  near  the  said  meeting-house,  and  in  the 
hearing  of  the  people  therein  assembled  and  worshiping  as  aforesaid  [or, 
by  then  and  there  making  divers  ridiculous  and  indecent  actions  and  grim- 
aces, talking  and  laughing  in  a  loud  voice,  and  otherwise  misbehaving 
himself  during  the  performance  of  such  divine  service];  against  the  peace, 
etaS 

§868.  Secular  meeting  at  common  law.^ — The  allegation 

will  vary  with  the  nature  of  the  meeting,  and  the  laws  under 

which  it  is  held.    It  may,  for  example,  be, — 

That  on,  eta,  at,  eta,  a  meeting  of  the  school  committee  of  the  town  of, 
eta  [or  otherwise  stating  what  the  meeting  was,  according  to  the  law  and 
fact],  having  been  duly  summoned  and  called,  was  lawfully  held;  and  then 
and  there,  while  the  said  meeting  was  duly  engaged  in  the  transaction  of 
the  business  for  which  it  was  so  summoned  and  called  [or  otherwise],  A., 
eta,  R,  eta,  came  into  the  presence  thereof,  and  wilfully  and  unlawfully, 
by  loud  noises,  profane  swearing,  indecent  talking  and  actions,  and  ludi- 
crous grimaces,  hindered,  disturbed,  obstructed  and  interrupted  it  in  the 
transaction  of  its  lawful  business  as  aforesaid;  against  the  peace,  eta'^ 

^3  Chit  Crim.  Law,  21;   Rex  v,  and  the  conclusion  that  his  conduct 

Parry,  Trem.  P.  C.  239.  was  **  to  the  great  disturbance  and 

*  P.  V.  Degey,  2  Wheeler,  CriuL  Cas.  insult  of  the  orderly  people  there, 

135;  P.  V.  Crowley,  23  Hun,  412.  and  on  the  said  other  days  and  times, 

'  U.  S.  u  Brooks,  4  Cranch,  C  G.  then  and  there  assembled,"  and  sim- 
427;  S.  u  Jasper,  4  Dev.  328;  S.  v,  ilar  averments  in  the  other  cases,  are 
Swink,  4  Dev.  &  Bat  35a  The  alle-  needless.  Ante,  §§  46,  4a 
gation,  as  in  S.  UL  Jasper,  that  the  de-  ^  As  to  what  meetings,  see  Crim. 
fendant  was  "a  person  ro^^ardless  of  Law,  I,  §  542l 
the  duties  and  solemnities  of  the  ^In  Campbell  v.  Com.,  9  Smith 
public  worship  of  Gk>d,  and  of  the  (Pa.),  266,  is  the  form  of  an  indict- 
due  observation  of  the  Lord's  day,"  ment  held  good,  but  in  principle  of 

208 


§§  369,  870.]  8PE0IFI0  OFFENSES.  [BOOK  HI. 

§369,  Under  statutes  —  (English  form). —  Generally,  for 
this  offense,  the  indictment  on  a  statute  differs  from  that  on  the 
common  law  only  in  embracing  the  special  statutory  terms. 
And  it  is  explained  in  "  Criminal  Procedure."  *  Thus,  in  Eng- 
land, the  Toleration  Act,  after  providing  for  the  registration  of 
places  wherein  dissenters  may  lawfully  worship,  declares  pun- 
ishable any  one  who  ^^  shall  wilfully  and  maliciously  or  con- 
temptuously disquiet  or  disturb  any  meeting,  assembly,  or 
congregation  of  persons  assembled  for  religious  worship,  per- 
mitted or  authorized  by  this  act,  or  any  former  act  or  acts  of 
Parliament;  or  shall  in  any  way  disturb,  molest,  or  misuse 
any  preacher,  teacher,  or  person  officiating  at  such  meeting, 
assembly,  or  congregation ;  or  any  person  or  persons  there  as- 
sembled." '  And  a  form  of  indictment  in  common  use,  after 
setting  out  the  registration  of  the  place, —  as,  for  example,  '^  a 
certain  house  situate  at,  etc.,  therein  to  assemble  and  meet  for 
religious  worship," — proceeds, — 

That  afterwards,  on,  etc.,  a  congregation  of  Protestants^  dissenting  from 
the  Churoh  of  England,  of  which  the  said  X  was  then  the  teacher  and 
preacher,  were  assembled  for  the  pnbUc  worship  and  servioe  of  Almighty 
Qod  in  the  house  aforesaid,  so  certified,  registered  and  recorded  as  afore- 
said; and  that  A.,  etc.,  K,  etc.,  and  GL,  eta,  then,'  whilst  the  said  coni^rega- 
tion  were  so  assembled  as  aforesaid,  and  during  divine  service,  at,  eta,  afore- 
said, unlawfully,  willingly,  and  of  purpose,  maliciously  and  oontemptuously 
did  come  into  the  said  oongregation,  during  divine  service  as  aforesaid,  and 
did  then  and  there  willingly  and  of  purpose,  maliciously  and  oomtemptuously 
disquiet  and  disturb  the  said  congregation  by  then  and  there  talking,  curs- 
ing and  swearing  with  a  loud  voice,  and  also  by  talking  with  a  load  voice 
to  the  said  X.,  he.  the  said  X.,  then  and  there  being  in  the  pulpit  [the  doors 
of  the  said  meeting-house  and  plaoe  where  the  said  congregation  were  so 
assembled  as  aforesaid  not  being  then  looked,  barred,  or  bolted^] ;  against 
the  peaoe,  eta* 

§  370.  Simpler  form. — Under  the  less  complicated  statutory 
words  "  shall  interrupt  a  congregation  assembled  for  the  pur- 
doubtful  sufficiency,  for  disturbing  a  '  Assuming  that  only  one  day  has 
meetingof  school  directors.  In  Com.  been  alleged,  as  see  ante,  §828  and 
V.  Hozey,  16  Masa  885,  the  indict-    note. 

ment,  whioh  was  held  good,  was  for  <  An  aUegation  like  this  could  be 
disturbing  a  town  meeting  for  the  required  only  to  cover  an  exception 
election  of  town  officers.  in  the  statute. 

1  Crim.  Pra,  II,  §§  289-30a  «  Archb  Crim.  PL  &  Ev.  (lOth  eJ.) 

>  52  Gea  8,  a  155,  §  12.  667,  (19th  ed.)  90a 
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pose  of  woiBhiping  the  Deity,"  it  has  been  adjudged  good 
simply  to  say, — 

That  A«,  eta,  on,  eta,  at,  eta,  did  [unlawfully,  contemptuously  and  of 
purpose^]  interrupt  a  congregation  of  Methodists,  then  and  there  assembled 
for  the  purpose  of  worshiping  the  Deity,  by  then  and  there  talking  and 
swearing  with  a  loud  yoioe;  against  the  peace,  eta' 

§  371.  Other  like  forms  —  may  readily  be  drawn  apon  the 
statutes  as  required,  it  being  deemed  that  further  speoimens 
would  be  superfluous.' 

§  372.  Trading^  etc.,  near  camp-meeting. —  We  have  a  few 
statutes  against  interrupting  camp-meetings  by  trading  and 
other  things  not  harmonious  with  their  objects,  in  the  vicinity 
of  the  places  where  they  are  held;  but  the  indictment  for  the 
offense  is  easily  constructed,  and  no  form  for  it  need  here  be 
given.* 

1  Probably  not  neoessaiy,  not  being  Biohardson  u  &,  0  Tex.  Api  470;  Bush 

in  the  statuta  v.  Sw,  5  Tex.  Api  64;  and  other  cases 

'Cookreham  c  SL,  7  Humph.  It  cited  an^e,  §  865. 

s  And  see  the  forms  in  Kidder  u  ^See  forms  in  Com.  vl  Beaise,  182 

a,  68  Ind.  68;  a  «L  Stubt)lefield,  83  Masa  648;  a  ti  Bead,  12  B.  L  18& 
Ha  668;  a  ti  Hinson,  81  Ark.  688; 

¥of  DOG,  see  ante,  §  177. 

DOMESTIC  ANIMALS,  see  AmiAZA 
DOUBLE  OFFENSES*  see  ante,  %91ei9e^ 
DOUBLE  TOTING,  see  Elbohoh  OmMsmk 
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DRUNKENNESai 

§  378.  Commoii-law  naisance. — A  form  of  the  indictment  for 
the  common-law  naisance  of  public  drunkenness  is  given  in 
"Statutory  Crimes."*  The  dimensions  of  the  offense  are  a 
little  uncertain,  and  in  a  majority  of  our  states  any  form  of 
the  indictment  could  be  deemed  only  experimentaL 

§374.  Common  drunkard. —  Under  a  statute  making  it  a 
misdemeanor  to  be  a  "common  drunkard,"  the  allegations 
may  be, — 

That  A.,  eta  [ante,  gg  74-77],  on,  etc.,  at,  eta  [without  the  ofmtinuanio, 
as  at  ante,  %  80,  or  with  it,  as  at  ante,  §  83,  at  the  election  of  the  pleader^ 
was  a  common  drunkard  [having  been  on  diven  days  and  times  within  the 
six  months  then  last  past,  at,  eta,  aforesaid,  drunk  and  intoxicated  by  the 
voluntary  and  excessive  use  of  spirituous  and  intoxicating  liquors;  *  or, 
having  been,  at,  eta,  aforesaid,  on  three  several  days  and  times  within  six 
months  next  preceding  the  said  day,  intoxicated  under  such  circumstances 
-as  to  amount  to  a  violation  of  decency*];  against  the  peace,  eta  lante, 
§g6^-69].« 

§  375.  Drank  in  public  place. — To  be  drunk  in  a  public  place 
is  a  misdemeanor  under  some  of  our  statutes;  as,  in  Indiana, 
where  the  words  are  ^'any  person  of  sound  mind  found  in  any 

1  For  the  direct  expositions  of  this  ^8,v,  Kelly,  12  R  L  635.    None  of 

x>ffense,  with  the  pleading,  practice  this  matter  in  brackets  is  probably 

and  evidence,  see  Stat  Crimes,  §§967-  necessary,  unless  the  statute  oon- 

982.  Incidental,  Crim.  Law,  L  §^  399,  tains  more  than  the  words  **  common 

1113-1117;  Crim.  Pra,  I,  §  869;  Stat  drunkard."  Stat  Crimes,  §§977,  97a 

Crimes,  §§  796, 1064  et  seq.  These  ref-  If  it  is  necessary,  the  form  should 

erences  do  not  include  the  many  perhaps  be  more  carefully  consid- 

plaoes  in  which  drunkenness  as  an  ered.    I  have  slightly  amended  both 

•excuse  for  crime  is  considered.  of  these  forms  as  extracted  from  the 

'Stat  Crimes,  §974  And  see  form  cases  cited,  but  if  I  deemed  them 

m  S.  t)L  Deberry,  5  Ira  871.  essential    I    should    attempt    still 

s  Stat  Crimes,  §  979;  a  v.  Kelly,  12  further  improvement 

R  L  586.    And  see  the  explanations  *  For  forms,  see  the  cases  before 

in  Crim.  Pra,  I,  g§  893,  897,  403  and  cited  to  this  section;  Com.  tx  Wbit- 

nota  ney,  6  Gray,  85;  Com.  v.  Foley,  99 

«Com.  u  Boon,  2  Gray,  74  Mass. 499;  [&  tx  White,  64  Vt  872.] 
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pablio  place  in  a  state  of  intoxication."    The  allegation  may 
be, — 

That  A«,  etoi,  on,  etc.,  at»  eta,  was  found  ^  in  a  public  street,  highway  and 
sidewalk  there,  in  a  state  of  intoxication;  against  the  peace,  eta' 

§  376.  Being  drank. —  Under  a  statute  making  punishable 
any  one  who  ^  is  guilty  of  drunkenness  by  the  voluntary  use 
of  intoxicating  liquor/' '  it  has  been  adjudged  adequate  simply 
to  cover  its  terms  by  saying  that,  at  the  time  and  place  speci- 
fied, the  defendant  was,  '*  with  force  and  arms,*  guilty  of  the 
crime  of  drunkenness  by  the  voluntary  use  of  intoxicating 
liquor,"  —  a  form,  said  the  court,  **  not  to  be  commended."* 
The  better  allegation  is, — 

That  A.,  eta,  on,  eta,  at,  etc.,  was,  by  the  Yoluntary  use  of  intoxicating 
liquor,  drank  to  the  degree  of  drunkenness;  against  the  peace,  eta* 

1^ Found"  is  necessary  under  a  was  oommitted  in  a  '*publio  placa" 

statute  in  these  terma   Stat  Crimes,  Stat  Crimes,  §908;  ante,  %  94/^  and 

§9S0i  nota    For  a  form  under  the  Ver- 

>8.  o.  Waggoner,  83  Ind.  481,  482;  mont  statute,  see  &  v.  Deavitt,  47 

a  V.  Moriarty,  74  Ind.    108;   Stat  Vt  287;  [Gallatin  v.  Tarwatw,  148 

Crimes,  §976i   The  indictment  being  Ma  40.] 

required  to  set  out  only  prima  facie  *  Mass.  Pub.  Stata,  oh.  207,  §  2(1 

guilt  and  the  prima  facie  presump-  *  Needlesa    Ante,  §  48. 

tion  being  that  the  defendant  was  *  Com.  v.  Miller,  8  Gray,  484;  Com. 

sane,  the  allegations  need  not  oover  v,  McNamara,  116  Mass.  840i 

the  statutory  words  *'  of  sound  mind. "  *  For  forms,  see  the  cases  last  above 

Cnm.  Pra,  n,  §  600.    Likewise  a  cited;  also  S.  u  Bromley,  25  Conn, 

''public  street  highway  and  side-  6;  &  v.  Smith,  8  Heisk.  405,  466;  & 

walk"  being,  as  of  law,  a  **  public  o.  First  82  Ind.  8t    Drunkenness  in 

place"  (Stat  Crimes,  g  208),  the  in-  office  (as  to  which  see  Stat  (Crimes, 

dicUnent  need  not  aver  that  such  §  060>— Shanks  v.  S.,  51  Miss.  464^ 

place  was  public;  nor  would  it  suf-  467  (not  good);  Stat  Crimes,  §  076, 

floe  to  say  simply  that  the  offense  and  see  cases  in  Id.,  §  060L 
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CHAPTER  XXIX. 

DUEUNG.! 

§  877«  Elsewhere — Here. — Baeling  being,  when  death  fol- 
lows, morder,  the  consideration  of  it  in  this  aspect  belongs 
to  the  title  '^  Homicide."  We  here  contemplate  it  only  as  an 
attempt  to  kill,  or  breach  of  the  peace ;  embracing  challenges 
and  the  like.' 

§  378.  Challenging. — Though  the  challenge  is  in  most  cases 
in  writing  it  is,  nnder  the  common  law,  optional  with  the 
pleader  to  set  it  out  by  its  words  or  not;  and  it  is  the  same  of 
a  verbal  challenge.'  The  following  is  a  familiar  form  for  chal- 
lenging at  common  law :  — 

That  A.,  eta  [ante,  §g  74-77],  [being  a  penon  of  a  turbulent  and  quanel- 
8ome  temper  and  disposition,  and  oontriving  and  intending,  not  only  to 
▼ex,  inJQze  and  disquiet  one  X,  and  do  the  said  X  some  grievous  bodily 
barm,  but  also  to  proyoke^  instigate  and  exoite  the  said  X  to  break  the 
peaoe  and  to  fight  a  duel  with  and  against  him  the  said  AJ^  on,  eto.,  at, 
eta  [ante,  %  80],  wickedly,  wilfully  and  maliciously  did  write>  send  and  de- 
liver [and  cause  and  procure  to  be  written,  sent  and  delivered  *]  unto  him 
the  said  X.  a  certain  letter  and  paper  writing,  containing  a  challenge  to 
fight  a  duel  with  and  against  him  the  said  A^  and  which  said  letter  and 
paper  writing  is  as  follows,  that  is  to  say,  eta  [setting  out  the  letter,  with 
the  innuendoes  necessary  to  explain  its  meanmg,  as  in  libel;  or,  more  sim- 
ply, wickedly,  wilfully  and  maliciously  did  provoke,  instigate,  excite  and 
challenge  the  said  X.  to  fight  a  duel  with  and  against  him  the  said  A.];  [to 
the  great  damage,  scandal  and  disgrace  of  the  said  X^  in  contempt  of,  etc., 
and*]  against  the  peace,  eta  [ante,  gg  (MMIO]^^ 

§  379«  Same  on  statute. —  Under  a  statute  making  punish- 
able one  *^  who  shall  give,  accept^  or  knowingly  carry  a  chal- 

1  For  the  direct  expositions  of  this  1  Hawks^  407;   Com.  n  Bowan,  8 

offense,  with  the  pleading,  practice  Dana,  805;  Com.  u  Hart»  6  J.  J.  Mar. 

and   evidence,  see  Crim.  Law,  II,  119;  Brown  v.  Coul,  2  Va.  Osa  616l 

§g  811-817;   Crim.  Pra,  U,  gg  802-  «Not  necessary.    Ante,  ^  45,  4S. 

81L    Incidental  Crim.  Law,  I,  §§  10  •  Unneceflsazy.     Ante,  %  189  and 

and  note,  184^  640,  054;  II,  g  5;  Crim.  nota 

Pra,  I,  §  61.  •Unnecessary.    Ante,  % 4a 

sCrim.  Law,  n,  g§  811,  8ia  f  Archb.  Crim.  PL  &  Ev.  (10th  ed.) 

'CrinLPra,II,g  805;  a  tx  Farrier,  604.  (19th  ed.)  9ia    Then  is  no  need 
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lenge,  in  writing  or  otherwise,  to  fight  in  single  combat  with 
any  deadly  weapon,  either  in  or  out  of  the  state,  and  be  thereof 
convicted,"  th^  allegations  may  be, — 

That  JLf  etc.,  on,  eta,  at»  eta,  did  give  unlawfully  and  Terhallj  a  chal- 
lenge to  one  X  to  fight  him  the  said  A.,  in  single  oombat^  with  a  deadly 
weapon,  to  wit,  a  pistol;  against  the  peace,  eta^ 

§380.  ProToklng  one  to  challenge.'  —  There  is  no  single 
set  of  words  in  which  alone  this  offense  can  be  charged.  The 
allegations  at  common  law  may  be,  for  example, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  wickedly  and  maliciously  endeavor  to 
stir  up^  provoke  and  excite  one  X  to  challenge  the  said  A.  to  fight  with  him 
a  duel;  by  then  and  there  writing  and  sending  to  the  said  X  a  letter  of  the 
tenor  [or  effect ']  following,  that  is  to  say,  eta  [setting  out  the  letter  with 
the  innuendoes  necessary  to  explain  its  meaning;  or,  by  uttering  and  declar- 
ing in  the  presence  and  hearing  of  the  said  X  the  following  words, — you 
are  a  scoundrel  and  a  liar,  and  I  shall  take  care  to  let  the  world  know  that 
you  are  so];  with  intent  to  instigate,  excite  and  provoke  the  said  X  to 
ohaUenge  him  the  said  A.  to  fight  a  duel  with  and  against  him  the  said  A. ;  < 
against  the  peace,  eta* 

§  881.  Other  forms. —  The  foregoing  forms  cover,  in  sub- 
stance, the  derelictions  within  the  present  title.    Should  other 

to  multiply  counta    If  the  pleader  New  Jersey.— Q,    u    Gibbons,    1 

is  in  doubt  how  the  challenge  was,  Southard,  40. 

or  how  it  should  be  alleged,  he  can  North  Carolina.—  Q,  v.  Farrier,  1 

put  aU  into  one  count,  and  at  the  Hawks,  487. 

trial  rely  on  so  much  as  he  is  able  South  Carolina, —  Cunningham  v. 

to  prove,  within  the  principles  ex-  S.,  2  Speers,  346^ 

plained  ante,  §§  18-22»  But  he  should  Virginia^ —  Brown  u  Ck>m.,  2  Va. 

say  "  did,  etc.,  and,  eta,  and,  eta,"  or  Cas.  51  a 

by  some  other  like  words  avoid  the  ^  Ivey  v.  S.,  12  Ala.  276^ 

appearance  of  charging  two  or  more  ^Crim.  Law,  II,  §  812;  Grim.  Pra, 

offensea    To  put  the  allegations  in  n,  §  810. 

the  way  they  stand  in  two  or  more  '  Crim.  Pra,  I,  §§  659,  560.    In  the 

counts  would  render  the  one  count  form  in  Chitty  the  words  are  set  out 

doubla    For  other  forms  for  chal-  by  their  tenor.  But  this  would  seem 

longing,  at  common  law  and  on  Stat-  not  to  be  necessary.    Ante,  §  878; 

utes,  see  8  Chit  Crim.  Law,  849-862;  Crim.  Pra,  II,  §  810. 

4  Went  PL  815,  817;  6  id.  885;  Rex  «This  clause  is  a  sort  of  repetition 

V.  Devonshire,  Trem.  P.  C.  188;  Rex  of  what  has  gone  before,  and  its  ne- 

V.  Philips,  6  East,  464.  cessity  is  doubtfuL    I  retain  it  be- 

Alabama, —  Ivey  v.  Sb,  12  Ala.  276i  cause  it  is  in  each  of  the  three  prece- 

Kentwiky,^  ConL  v.  Hart,  6  X  J.  dents  cited  below. 

Mar.  119;  Com  t;.  Rowan,  8  Dana,  895.  »8  Chit  Crim.  Law,  861;  Archh 

Moitaachusetta.—  Com.    v,    Boott,  Crim.  PL  &  Ev.  (10th  ed.)  605,  (19th 

Thacher,  Crim.  Caa  390;  Com  v.  ed.)  911;  Rex  v.  Philipps,  6  East  464 
Hooper,  Thacher,  Crim.  Caa  400. 
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forms  ^  be  needed,  they  may  be  readily  drawn  in  analogy  to 
those  here  given. 

1  The  books  furnish  the  following:  Dadlej,  S  Leigh,  S18L  Felooioosly 
For  oanying  a  ohaUengOr  8  Chit  shooting  at  one  in  a  duel.  Beg.  v. 
Grim.  Law,  855^  Ajocepting  ohal-  Douglas,  Car.  A  M.  19SL  Sending  a 
lenge,  Ck>m.  v.  Howan,  8  Dana,  8ML  challenge  about  money  lost  in  gam- 
Aiding  and  abetting  a  duel,  Cool  tn  ing,  8  Chit  CrioL  Law,  8821 

Fnr  EAVESDBOFFINa,  see  NuiBAMcaa 
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CHAPTER  XXX. 

ELECTION  OFFENSEai 

^  883, 883.  Introduction. 
884-888.  Illegal  voting  and  attempts  thereat 
889-89t  Offenses  by  election  officers. 
892-394.  Other  obstructioDs  and  undue  influencing^ 
895-898.  Betting  on  electiona 
899,400.  Practical  suggestiona 

§  882.  Elsewhere. —  Under  the.  titles  Bribery,*  Liquor  Sell- 
ing, Perjury,  and  some  others,  are  forms  of  indictment  for  the 
several  offenses  as  against  elections.    In  this  chapter, — 

§  383.  How  chapter  diyided. —  We  shall  consider  the  in- 
dictment as  to,  I.  Illegal  voting  and  attempts  thereat;  II.  Of- 
fenses by  election  ofScers;  IIL  Other  obstructions  and  undue 
influencing;  lY.  Betting  on  elections;  supplemented  by,  Y. 
Practical  suggestions. 

L  Illegal  Yotino  and  Attempts  thereat. 

§  384.  Formula. —  The  indictment  which,  when  on  a  statute, 
must  be  so  shaped  as  to  cover  the  statutory  terms,  may,  if  it 
does,  or  if  on  the  common  law,  aver, — 

That  on,  etc.,  at,  etc.  [ante,  §  80]«  there  was  an  election  [or  meeting  of  the 
electors,  or  town  meeting,  eta],  duly  and  in  due  form  of  law  had  and  held 
for  the  choice  of,  etc.,'  and  that  A.,  etc.  [ante^  §g  74-77],  did  then  and  there 
at  said  election  [or  meeting],  eta  [setting  out  his  offense];  against  the  peace, 
eta  [ante,  §§  M-69].« 

1  For  the   direct  elucidations   of  &  K  179;  Reg.  v.  Bowler,  Car.  &  M. 

these  offenses,  with  the  pleading,  559;  Reg.  v.  Vaile,  6  Ck>z,  C.  G.  470; 

praetioe    and    evidenoei   see   Stat  Reg.  v,  Hague,  9  Coz,C.  C.  412;  Reg. 

Crimes,  §g  80^848,  981-949.    CoUat-  v.  Turner,  12  Cox,  C.  C.  818,  4  Enp:. 

enOtCrim.  Law,  I.  §§471,  680,  821;  R  661 ;  Reg.  v.  Hogg,  25  U.  C.  Q.  K  60. 

Grim.  Pra,  I,  §  627;  Stat  Crimes,  ^^ibamo.— Nettles  v.  &,  49  Ala. 

205,  852,  872L  85;  Carter  v,  a,  55  Ala.  181. 

<iin£e,§§  248, 2^  Connecticut-S.    v.    Qorham,    11 

>Stat  Crimes,  g§  882-884;  ante.  Conn.  28& 

248-249.  Florida.^  Himiphreys  v.  a,  17  Fla. 

«  For  forms  see  Reg.  v.  Bent,  1  Cox,  881,  888;  Dennis  v.  a,  17  Fla.  889, 89a 

a  a  856, 1  Den.  a  C.  157, 160,  2  Car.  Indiana,—  Quinn  «.  a,  85  Ind.  485. 
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§  385.  Doable  voting. — None  of  the  variously- worded  prece- 
dents in  the  books  for  double  voting  are  constructed  with 
much  neatness  or  skill.  The  following,  which  does  not  liter- 
ally copy  any  particular  one,  embraces  what  of  all  is  needful, 
good  either  on  the  common  law^  or  on  a  statute  the  terms 
whereof  it  duly  covers:  — 

That  on,  eta,  at,  eta,  there  was  an  election  dul j  and  in  due  form  of  law 
had  and  held  for  the  choice  of,  eta;  and,  at  said  election,  A.,  eta,  who  was 
then  and  there  a  voter  entitled  to  cast  one  ballot  bearing  the  several  names 
of  the  respective  persons  whom  he  wished  chosen  to  the  said  several  of- 
fices, did  nevertheless  then  and  there  surreptitiously  and  corruptly  cast  at 
one  time  two  such  baUots  [or,  having  cast  such  ballot  and  retired,  did 
then  and  there  corruptly  return  to  the  place  of  voting  and  surreptitiously 
oast  another  such  ballot],  [or,  going  back  further  in  the  form,  there  being 
a  place  for  voting  caUed  the  M.  precinct,  and  another  called  the  N.  pre- 
cinct, A.,  eta,  did  then  and  there  cast  his  vote  in  due  form  in  the  said  M. 
precinct,  and  afterward  did  then  and  there  corruptly  and  surreptitiously 
repair  to  and  so  cast  another  voto  in  the  said  N.  precinct];'  against  the 
peace,  eta* 

Jtfafne.— &  tx.  Boyington,  66  Me.  law.    It  is  a  general  principle  that, 

518;  S.  V.  Symonds,  67  Me.  148.  where  a  statute  gives  a  privilege,  and 

Massachuaetta. —  Com.  v.  Silsbee,  0  one  wilfully  violates  such  privilege, 

Mass.  417;  Com.  u  Shaw,  7  Met.  62;  the  common  law  will  punish  such 

Com.  u  Bradford,  9  Met  268;  Com.  violation.    In  town  meetings  every 

V.  Desmond,  122  Mass.  12.  qualified  voter  has  equal  rights,  and 

MinneaotCL — S.  v,  Welch,  21  Minn,  is  entitled  to  give  one  vote  for  every 

22;  a  tk  Davis,  22  Minn.  42a  officer  to  be   elected.    The   person 

New  Hampshire, — 8.  v.  Marshall,  who  gives  more  infringes  and  vio- 

45  N.  H.  281.  lates  the  rights  of  the  other  voters, 

New  Jersey, — S.  v,  Moore,  8  Dutcher,  and  for  this  offense  the  common  law 

105w  gives  the  indictment.*' 

New  Forfc— P.  v,  Standisb,  6  Par-  *The  indictment  in  Com.  v,  Sils- 

ker,  C.  C  111;  Burns  v.  P.,. 5  Lan&  bee,  supra,  concludes:  "to  the  great 

189;  [P.  V.  Barber,  48  Hun,  108.]  destruction  of  the  freedom  of  elec- 

Oregon. —  B,  v,  Bruce,  5  Greg.  68b  tions,  to  the  great  prejudice  of  the 

Hhode  IsUmcL—S,  v,  Fitzpatrick,  4  rights  of  the  other  qualified  voters 

R.  L  269;  S.  v.  Macomber,  7  B.  L  349.  in  said  town  of  Salem,  to  the  evil 

[United  States,-- Blitz  V,  U.  &,  153  example  of  others,  in  like  case  to 

U.  a  30&]  offend,"  eta    The  court  observes  that 

1  As  to  the  indictabllity  of  this  of-  this  "  is  proper  for  the  case."    Still  it 

f ense  at  common  law,  see  Crim.  Law,  is  needless.    Ante,  §  48L 

I,  §471.    In  addition  to  the  reason  >  Com.  v.  dilsbee,  supra;  S.tx.  Welch, 

there  given,  the  court,  in  Com.  v,  21  Minn.  22;  S.  v.  Davis,  22  Minn.  423; 

Silsbee,  9  Mass.  417,  418,  observed:  Com.  v.  Desmond,  122  Mass.  12;  S.  v, 

"  There  cannot  be  a  doubt  that  the  Gorham,  11  Conn.  233;  Sb  u  Boying- 

offense  described  in  the  indictment  ton,  66  Me.  612L 
is  a  misdemeanor  at  the  common 
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§  386.  Toting  when  not  qualified. —  The  form  may  be, — 

That  on,  eta,  at,  eta  [setting  out  the  holding  of  the  election  and  its  pur^ 
pose  as  at  ante,  §§  884, 886 1] :  and  that  A.,  eta,  at  said  election,  did  then  and 
there,  not  being  and  knowing  himself  not  to  be  then  and  there  duly  quali- 
fied to  YOte  thereat  by  reason  that,  eta  [setting  out  the  want  of  qualifica- 
tion; s  as,  that  he  had  not  attained  the  age  of  twenty-one  years;  or,  that  he 
was  not  then  an  inhabitant,  eta ;  >  or,  that  he  had  made  a  bet  then  depend- 
ing on  the  result  of  said  election],  nevertheless  wilfully  and  corruptly  give 
in  his  vote  for  persons  to  serve  in  said  offices,  as  though  he  were  and  as 
pretending  to  be  qualified;  aigainst  the  peace,  eta* 

§  387.  Falsely  personating. —  There  is  some  English  and 
Canadian  authority  apparently  to  the  effect  that  it  is  not  an 
offense  at  the  common  law  falsely  to  personate  a  voter  at  a 
manicipal  election  and  vote  on  his  right*  But  this  is  plainly 
a  voting  without  being  qualified.  And  there  can  be  little  doubt 
that  it  would  be  deemed  indictable  at  common  law  in  the 
greater  number  of  our  states/  It  is  a  criminal  misdemeanor 
or  felony  under  various  English  and  some  American  statutes.^ 
The  indictment  will  vary  with  the  statutory  terms,  and  with 
the  differing  rules  which  govern  an  election,  and  it  is  practi- 
cally more  voluminous  in  England,  whether  necessarily  so  or 
not,  than  is  required  by  the  decisions  of  our  courts.  The  fol- 
lowing is  suggested,  to  be  modified  for  the  occasion  as  the 
pleader  will  know  how : — 

That  on,  eta,  at,  eta  [setting  out  the  holding  of  the  election  and  its  pur- 
pose as  at  ante,  §g  884,  865],  one  X.  was  then  and  there  a  legal  voter,  and 
his  name  was  duly  registered  as  such,  and  as  such  it  then  and  there  stood 
on  the  voting  lista  Whereupon  A.,  eta,  not  being,  and  knowing  himself 
not  to  be,  then  and  there  a  legal  voter  [feloniously],  wickedly,  maliciously, 
and  stealthily  did  then  and  there  present  himself,  at  the  place  of  voting  as 
aforesaid,  before  one  M.  and  one  N.,  who  were  then  and  there  inspectors  of 

1  And  see  Stat  Crimes,  §§  888,  888;  Standish,  6  Parker,  G.  C  111;  &  v. 

^n^e,  §§  248,  249.  Bruce,    5  Ora  68;    a  v.   Moore,  8 

'As  to  the  necessity  of  this,  see  Dutcher,  105;ConLi;LShaw,7Met53; 

Stat   Crimes,  §  835,  and  the  cases  Com.  t;.  Bradford,  supra;  Quinn  v.  S., 

infra.    And  seethe  form  antej  y340L  35  Ind.  485;  B.  v,  Macomber,  7  R.  I. 

*  In  one  case  before  me  this  allega-  849;  and  other  cases  cited  ante,  §  384. 

don  li^  **  that  he  had  not,  before  the  *  Grim.  Law,  I,  §  471  and  note;  Reg. 

said  election  on  the  day  aforesaid,  v.  Bent  1  Den.  CL  C.  157, 2  Gar.  &  K, 

resided  in  the  commonwealth  one  179,  1  Cox,  C.  C.  856;  Reg.  v,  Hogg, 

yeaiv  and  within  the  said  city  six  25  XJ.  G.  Q.  B.  66. 

months  next   preceding  said  da3\"  ^And  see,  on  this  question,  Stat 

Cool  v,  Bradford,  9  Met  268;  [a  v.  Crimes,  g§  803,  818,  8l8a  and   the 

Patterson,  116  Ind.  49.]  places  referred  ta 

«  a  V.  MarshaU,  45  N.  H.  281;  P.  t7.  ?  Stat  Crimes,  §  818a. 
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the  said  election,  with  authority  to  receive  and  reject  the  votes  tendered 
to  be  cast,  and  [feloniouslj],  wickedly,  maliciously  and  falsely  represent, 
state  and  affirm  to  them  that  he  was  the  said  X,  who  was  authorized  as 
aforesaid  to  vote,  and  thereupon  [feloniously],  eta,  offered  and  tendered  to 
the  said  M.  and  N.  a  vote  in  due  form  as  though  he  was,  and  as  being,  the 
said  X.  [which  said  offered  and  tendered  vote  the  said  M.  and  N.,  as  such 
inspectors  as  aforesaid,  then  and  there  received  <];  against  the  peace,  etc.' 

§  388.  False  answer. —  Swearing  falsely  as  to  one's  right  to 
vote  is  nnder  some  of  the  statutes  a  species  of  perjury.'  Other 
statutes  make  the  answer  not  under  oath  indictable.  Under  the 
words  "wilfully  give  any  false  answer  to  the  selectmen  or 
moderator  presiding  at  any  election,"  the  allegations  may  be,— 

That  on,  eta,  at,  eta,  there  was  a  town  meeting  of  the  inhabitants  of  tbo 
said  town  of,  eta,  for  the  election  of,  eta,  presided  over  by  the  selectmen 
of  the  said  town;  whereupon  A.,  eta,  then  and  there  presented  himself  be- 
fore the  said  selectmen,  and,  knowing  himself  not  to  possess  the  qualifica- 
tions of  a  voter,  fraudulently  and  surreptitiously  demanded  to  have  his 
name  inserted  on  the  voters'  list  of  the  said  town  and  to  be  permitted  then 
and  there  at  said  election  to  vote;  and,  being  then  and  there  inquired  of 
by  the  said  selectmen  for  the  purpose  of  ascertaining  and  passing  upon  his 
said  asserted  right  to  vote,  whether  he  had  paid  any  tax  assessed  upon  him 
within  the  two  years  then  next  preceding  in  any  town  or  district  in  this 
state,  he,  the  said  A.,  did  then  and  there  knowingly  and  wilfully  give  to 
the  said  question  the  false  .answer  that  he  had  theretofore  paid  a  tax  as- 
sessed upon 'him  in  the  city  of,  eta,  in  the  county  of,  eta,  within  two  years 
next  preceding  the  said  election,  to  wit,  the  annual  tax  of  the  year,  etc. : 
whereas,  in  truth  and  in  fact,  the  said  A.  had  not  paid  any  such  tax  so  as- 
eeased  on  him  within  the  said  two  years  in  said  city  of,  eta»  as  he  the  said 
A.  then  and  there  well  knew;  against  the  peaoe^  eta* 

IL  Offenses  bt  EuBcrnoN  Officebs. 

§  889.  Malfeasance  in  office — (Tarying  statutes). — The  of- 
fenses within  this  sub-title  consist  of  the  different  sorts  of  mal- 
feasance in  office  which  may  occur  under  great  varieties  of 
election  regulations,  in  our  states  and  under  the  government 
of  the  United  States.  The  pleader,  therefore,  should  lay  be- 
fore him  the  particular  statutes  on  which  he  is  proceeding;  and 

1  This  allegation  introduces  matter  ingone  to  personate  voter.  Beg.  v, 

probably  not  necessary  to  the  offense,  Hague,  9  Cox,  C.  CL  412. 

but  the  pleader  will  choose  to  insert  *  Humphreys  v.  S.,  17  Fla.  871, 883; 

it  when  the  fact  is  thus.  Dennis  v.  a,  17  Fla.  889,  890;  Burns 

s  For  forms  see  Reg.  v.  Turner,  12  n.  P.,  5  Lana  189. 

Cox,  C.  a  318,  4  Eng.  R  561 ;  Reg.  «  Com.  v.  Shaw,  7  Met  52.    For  an- 

V.  Bent,  supra;  Reg.  v.  Hogg,  supra;  otlier  form  see  Reg.  v.  Bowler,  Car. 

Reg.  V.  Vaile,  6  Cox,  C.  Q  470;  indue-  &  M.  55a 
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consult^  in  oonnection  with  this  chapter  and  the  corresponding 
one  in  ^^  Statutory  Crimes,"  the  title  ^^  Malfeasance  and  Non- 
feasance in  Office."    As  a  specimen  form, — 

§  890.  Befusal  to  receive  TOte. —  Under  the  Indiana  statute 
making  punishable  for  misdemeanor  "any  inspector  or  judge 
of  any  election  held  Within  this  state,  who  shall  knowingly  and 
wilfully,  or  corruptly,  refuse  or  neglect  to  receive  the  vote  of 
any  legal  voter,  at  any  election  held  within  this  state,"  we  have 
the  following, — 

That  on,  eta,  at»  eta  [setting  out  the  holding  of  the  election  and  for  what 
as  at  ante,  §§  884^  885,  888],  and  A«,  eta  [the  defendant],  was  then  and  there 
the  inspector  of  said  election,  and  X  was  then  and  there  one  of  the  electors 
competent  to  vote  thereat;  whereupon  the  said  X.,  then  and  there  offering 
and  endeavoring  to  vote  at  said  election,  tendered  to  the  said  A.,  who  was 
then  and  there  acting  in  the  said  office  of  inspector  as  aforesaid,  his  ballot 
for  said  purpose  in  due  form  of  law;  but  nevertheless  the  said  A.,  well 
knowing  these  premised  facts,  did  then  and  there  knowingly,  wilfully  and 
corruptly  neglect  and  refuse  to  receive  the  said  vote  of  the  said  X ;  against 
the  peace,  eta^ 

§  891.  Other  forms  —  may  be  found  at  the  places  cited  in 
the  note.' 

III.  Otheb  OssTBUcrnoNS  and  UimuB  Influbkoing. 

§  392.  Attempting  to  prevent  fl*om  voting.— Under  a  stat- 
ute to  punish  "  any  person  who  shall  attempt  or  procure,  by 
threats  or  intimidation,  any  other  person  to  avoid  voting  at 
any  town  meeting,"  the  allegations  will  vary  with  the  facts. 
For  example,  they  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  make  an  assault  on  one  X.,  and  did 
then  and  there  beat»  bruise,  kick,  wound  and  iU-treat  the  said  X.  [or,  did 

1  Bioknell,  Grim.  Pr.  460,  467;  re>  duty  (form  only  in  part  given),  Hall 
ferring,  for  the  statute,  to  Laws  Spea  v.  P.,  90  N.  T.  408.  Against  judges 
Seas.  1868»  p^  40.  I  have  slightly  al-  of  election  for  neglect  of  duty,  S.  v. 
tered  and  enlarged  the  words  of  this  Randies,  7  Humph.  9.  Against  corn- 
form  as  it  stands  in  Bioknell,  to  ren-  missiouers  of  election  for  malfeas- 
der  it  more  aoceptable  for  general  ance,  U.  S.  v,  Nicholson,  8  Woods, 
use  in  our  statea  For  a  form  for  a  215.  For  giving  a  false  certificate  of 
similar  offense  in  a  United  States  election,  U.  S.  v.  Clayton,  2  DIL  219, 
courts  see  U.  S.  v.  Foster,  4  Hughes,  220.  Against  a  constable  for  not  at- 
514  And  see  Stat  Crimes,  §  888;  [P.  tending  an  election,  2  Chit  Crim. 
V,  Bums.  75  CaL  627;  U.  S.  v.  Badi-  Law,  265.  Irregular  holding  of  eleo- 
nelli,  87  Fed.  R.  188;  U.  a  u  Kelsey,  tion,  Rex  v.  Atkins,  Trem.  P.  C.  230, 
42  Fed.  R  882.]  8  Mod.  8,  2  Show.  286;  Wyman  v. 

2  Against  inspector  for  neglect  of  Com.  14  Bush,  466,  469;  [Bingeru  P., 
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threaten  one  X.,  who  obtained  his  livelihood  hj  working  for  the  said  A.  as 
a  journeyman  boot-maker,  to  disoharge  him  from  said  employment  and 
give  him  no  more  work],  in  order  and  thereby  attempting  to  procure,  by 
threats  and  intimidation,  the  said  X.  to  avoid  voting  at  the  annual  town 
meeting,  of  said  town  of  M.,  the  said  town  meeting  being  then  and  there 
legally  and  duly  held  and  in  seteion  Iw,  did  threaten  one  X.,  who  was  then 
and  there  a  person  duly  qualified  to  vote  at  the  annual  town  meeting  of  the 
said  town  of  M.,  whioh  meeting  was  then  and.  there  being  legally  and  duly 
held  and  in  session,  that  he  the  said  A.  would  on  the  fitst  opportunity  horse- 
whip the  said  X.  in  some  private  place,  if  he  then  and  there  voted  at  said 
town  meeting,  intending  by  said  threat  to  procure  the  said  X  not  to  vote 
at  said  town  meeting];  against  the  peace,  eta^ 

§  393.  Disturbf ng  election. — The  allegations  may  be,— 

That  on,  etc.,  at>  eto^  [setting  oat  the  holding  of  the  election,  eta,  as  at 
onU,  §§  884»  865,  888],  and  A«,  etc.,  then  and  there  came  into  the  open  meet- 
ing where  the  said  election  was  being  had  and  held,  and  did  then  and 
there^  eta  [averring  the  act  of  disturbance  in  the  manner  shown  ante,  §  865 
<t  seq.];  against  the  peace,  eta* 

§  394r.  Conspiracy  against  election. —  One  form  of  obstruct- 
ing or  corrupting  an  election  is  tbroagh  conspiracy.  The 
methods  of  averment  do  not  differ  from  those  already  shown 
in  the  chapter  on  ^^  Conspiracy/' '  and  it  will  be  saffioient  here 
simply  to  refer  to  places  where  forms  under  the  present  head 
appear,* 

IV.  Bbttihg  oh  ELEOmONS.* 

§  395.  Formula. — The  statutory  terms  creating  this  offense 
are  so  diverse  that,  as  the  indictment  must  cover  the  particular 
ones  on  which  it  is  drawn,  there  can  be  for  it  no  general  form- 

21  IlL  Ap.  867;  U.  &  v.  Brown,  58  494;  Train  &  H.  Prea  185;  [U.  &  r. 

Fed.  R.  55a]  Belvin,  46  Fed.  R.  881.] 

1  Sw  V.  Hardy,  47  N.  H.  538.  It  seems  *  For  a  form  see  Com.  v,  Hoxey,  16 

to  me  best,  in  general  practice,  to  Masa  885.    And  see  the  form  in  Rex 

introduce  in  some  form  the  allega-  v.  Leech,  9  Howell,  St.  Tr.  351.  Blots, 

tion  that  X.  was  a  qualified  voter;  assanlts,   etc,    at    election.  -^  See 

for  I  can  well  imagine  that  some  forms  in  Rex  v,  Pilkington,  Treni. 

courts  will  require  this.    Whatever  P.  C.  183;  Com.  v.  Runnels,  10  Mass. 

is  held  in  one  state,  the  question  will  518;  P.  v.  White,  65  Barlx  606. 

be  a  fair  one  in  another,  whether  it  ^Ante,  g  270  et  seq, 

is  an  offense  under  a  statute  in  these  *  7  Cox,  C  G.  Ap.  15;  Rex  v.  Haa- 

t-erms  to  procure  a  person  to  avoid  lam,  1  Den.  C.  C.  73;  U.  S.  «.  Butler, 

voting  who  has  no  right  to  vote.  For  1  Hughes,  457;  IJ.  S.  v.  Cruikshank, 

other  forms  under  other  like  statutes,  1  Woods,  308;  XJ.  S.  n  Gtoldman,  8 

see  S.  r.  Franks,  38  Tex.  640;  U.  a  Woods,  187, 189.    In  nature  of  con- 

V,  Judges  of  Elections,  1  Hughes,  403,  spiraey.—  The  following  forms  may 

>  Stat  Crimes,  §g  931-949. 
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ula  which  will  not  leave  considerable  to  be  filled  in  or  adapted 
to  fit  the  individual  statute  or  instance.  Still,  assuming  the 
offense  not  to  be  felony,  and  so  not  requiring  to  be  charged  as 
<}ommitted  "  feloniously,"  the  outline  may  be, — 

That  A.,  etc.  \arUe,  §§  74-77],  on,  eta,  &t,  eta  [ante,  §  80],  did  unlawfully 
[or,  eta,  using  the  statutory  word]  bet  [or  lay  a  wager,  or  otherwise  as  the 
statutory  expression  may  be]  with  one  X.^  [ante,  §  79],  (in)  the  sum  of  fifty 
dollars'  [or  one  suit  of  clothes  of  the  value*  of  forty  dollars],  that,  at  the 
general  stat«  eleotion  in  this  state  then  next  to  be  held,^  M.  [who  was  then 
a  candidate  nominated  for  the  office  of  gOYemor  of  the  state*]  would  be 
elected  and  chosen  governor  of  the  state  [or  did  win  from  X.  by  betting,  eta, 
or  otherwise,  following  the  statute];  against  the  peace,  eta  [ante,  §§  66-69].^ 

§  396.  Lose  or  win — (Yalue). —  On  a  statute  in  the  words 
**  Every  person  who  shall,  by  .  .  .  betting  at  or  upon  .  .  . 
the  resnlt  of  any  election,  either  lose  or  win  any  article  of 
value,  shall  be  fined  in  any  sum  not  less  than  the  value  of  the 

be  consulted:  for  a  corrupt  agreeing  J.    And  see  Stat  Grimes,  g§  874,  875, 

to  receive  the  office  of  distributor  of  901,  920, 921. 

stamps,  on  condition  of  allowing  the  '  Necessary  only  when  as  of  law 

former  possessor  to  have  the  profits  affecting    the    punishment     Stat 

for  life,  d  Chit  Grim.  Law,  682.  Traf-  Grimes,  §  945.    See  also  S.  v.  Bridges, 

ticking  in  appointments  to  public  24  Ma  853. 

offices,  8  Cox,  C.  CL  Ap^  83;  Reg.  v,  ^  There  are  cases  which  hold  it  to 

Charretie,  8  Cox,  GL  G.  499.    Corrupt  be  necessary  to  state  the  time  of  the 

contract  to  procure  appointment  to  election.    Lewellen  v*  B.,  18  Tex.  588. 

office.  Same  v,  Reg.,  2  Cox,  C.  CL  178.  And  doubtless  this  is  the  correct  rule 

1  The  name  should  be  averred  Stat  for  some  circumstances.  But  where. 

Crimes,  g  944.  as  in  the  form  in  the  text,  the  time 

'  It  is  well  to  be  cautious  about  this  is  fixed  by  general  law,  whereof  the 

sort  of  averment  See  ante,  §  248  and  court  takes  judicial  cognizance,  no 

note,  250,  nota    In  Williams  v,  S.,  12  just  reason   can  be  given  why  it 

dm.  ft  M.  68,  68,  the  learned  judge  should  be  averred  otherwise  than  as 

observed:  <*It  is  relied  upon  that,  in  the  text 

while  the  indictment  charges  a  bet  *  As  to  the  necessity  of  this  allega- 

of  money  to  the  Amount  of  two  hun-  tion,  see  Stat.  Crimes,  §§  942,  948.  It 

dred  dollars,  the  evidence  shows  the  appears  in  most  of  the  precedents, 

bet  upon  the  part  of  Williams  to  have  ^'For    forms    see    Stat    Crimes, 

been  four  United  States   treasury  g§  988-940, 944;  also,-- 

notes,  each  of  the  denomination  of  Indiana, —  Parsons  v.  S..  2  Ind.  499; 

fifty  dollars..   .    .    .    This  point  we  Hizer  v.  S.,  12  Ind.  830:  Frazee  v.  S., 

deem  to  be  well  taken.    In  legal  ac-  58  Ind.  8;  S.  r.  Windell.  60  Ind.  800; 

ceptation,  such  notes  are  not  money;  Wagner  v,  S..  63  Ind.  250;  Caldwell 

and,  even   if  the   indictment   had  v.  S.,  63  Ind.  388. 

charged  the  bet  to  have  been  made  Kentucky. —  Com.  v,  Kennedy,  12 

with  them  as  valuable  things,  their  B.  Monr.  531. 

value  must  have  been  proved,  to  have  Mississippi, —  Miller  v.  S.,  33  Miss. 

5varranted  a  conviction."    Thacher,  356. 
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article  so  lost  or  won,  nor  exceeding  twice  the  value  thereof,"  * 

the  allegations  may  be, — 

That  A.,  etc.,  on,  etc,  at,  etc.,  unlawfully  won  and  took  from  one  X 
twenty-five  dollars,'  by  then  and  there  unlawfully  betting  and  wagering 
the  same  with  him  upon  the  result  of  a  certain  election  had  and  held  on, 
etc.,  in  this  state,  for  govemor  thereof;  against  the  peace,  eta* 

§  397.  Bet. —  On  a  statute  to  punish  one  who  *' shall  wager 
or  bet  any  sum  of  money,  or  anything  of  value,  upon  any  elec- 
tion under  the  constitution  and  laws  of  this  state  or  of  the 
United  States,"  it  is  a  good  form  to  say, — 

That  A.,  eta,  on,  etc.,  at,  eta,  did  wager  and  bet  one  hundred  dollars  in 
moneys  [or  one  hat  of  the  value  of  five  dollars,*  or  a  valuable  thing  called 
a  hat,  or  suit  of  clothes*]  with  X.,  that  he  the  said  A.  would  get  and  re- 
ceive, at  the  Bl  precinct,  in  T.  county,  one  hundred  votes  for  the  office  of 
clerk  of  the  county  court  of  said  county,  for  which  office  he  the  said  A.  was 
then  and  there  a  candidate^  at  an  election  then  and  there  being  held  under 
the  constitution  and  laws  of  this  state;  against  the  peace,  eta* 

§  398.  Another  form  for  betting  —  may  be,— 

That  A.,  eta,  on,  eta,  at.,  eta,  did  lay  a  wager  and  bet  of  fifty  dollars 
with  one  X.,  that  a  certain  SI,  who  was  then  and  there  a  candidate  nomi- 
nated for  the  public  office  of  governor  of  this  state,  would,  at  an  election  to 
be  held  under  the  constitution  and  laws  of  this  states  on,  eta,  be  elected 
governor  thereof;  against  the  peace,  eta* 

y.   PbACTIOAL  SuaOESTIONS. 

§  399.  Daty  of  prosecnting  officer. —  There  is  no  duty  of  a 
prosecuting  ofScer  more  urgent,  or  demanding  greater  fidelity 

Missouru — Sw  tx,  Ragan,  22  Ma  459;  terms  of  the  statute  ''anything  of 

a  V.  Bridges,  24  Ma  353;  a  vi  Smith,  valua"     Ante,   §   805,  note;    Stat 

24  Ma  35a  Crimes,  ^g  988,  945.     Perhaps  the 

Pennsylvania. —  Sherban  v.  Com.,  8  court  will  take  judicial  cognizance  of 

Watts,  212.  what  is  palpable  to  the  non-judicial 

Texaa,^  Lewellen  v.  a,  18  Tex.  588L  understanding,  that  a  hat  is  a  "  vai- 

[West  Virginia,— 8.  v.  Griggs,  84  uable  thing."   But,  in  the  absence  of 

W.  Va.  78;  a  u  Snyder,  84  W.  Va.  any  decision  to  this  effect,  I  should 

83.]  deem  it  safer  to  put  the  averment  in 

1  For  the  statute,  see  Wagner  v,  a,  some  form  into  the  indictment 

68  Ind.  250.  «  Stat  Crimes,  §§  90a  90L 

s  Ante,  §  895,  nota  ^  Deemed  important  in  Kentucky, 

>  Caldwell  v.  S.,  83  Ind.  288.    And  and   perhaps  also   in    some   other 

compare  with  Stat  Crimes,  §^  885,  statea    Ante,  g  895  and  note,  and 

988-941,  944,  945,  947;  Hizer  v,  a,  12  places  there  referred  ta 

Ind.  830.  8  Com.  v,  Kennedy,  15  K  Monr.  581. 

^  As  to  this,  see  ante,  §  395,  note;  And  see,  for  a  like  form  on  a  similar 

Stat  Crimes,  §§  901, 939.  statute,  a  v.  Smith,  24  Ma  356,  357; 

^  This  allegation  of  value  would  a  v.  Ragan,  22  Ma  459. 

not  be  necessary  but  for  the  special  *  Sherban  u  Com.,  8  Watts,  212L 
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in  its  performance,  than  the  prompt,  energetic  and  intelligent 
following  up  to  conviction  of  every  offense  against  the  purity 
of  the  elections.  This  multiform  wrong  is  the  one  great  crime 
which,  in  a  republic,  should  never  be  overlooked  or  forgiven. 
When  laxity  herein  becomes  possible  in  any  large  part  of  our 
country,  hope  for  the  permanency  of  free  institutions  dies.  And 
he  who  hv.Tein  murders  hope  deserves,  in  a  just  estimation  of 
his  offense,  whatever  the  laws  may  say,  the  heaviest  punishment 
possible  for  a  government  to  inflict  on  the  subject.  In  the  frenzy 
of  party  strife,  the  temptation  of  a  prosecuting  officer,  manipu- 
lated by  the  unprincipled  great  men  of  his  own  party,  to  over- 
look an  offense  committed  in  the  interest  of  the  party,  when 
there  is  a  public  opinion  declaring  the  success  of  the  party 
necessary  to  the  salvation  of  the  country,  and  the  offense 
indispensable  to  party  success,  is  immense.  He  who  resists  the 
temptation  and  does  his  duty,  finds,  in  his  own  breast,  and  he 
will  ultimately  find  in  the  public  regard,  a  reward  which  only 
a  madman  would  throw  away. 

§  400.  Methods. —  There  is  nothing  in  methods  of  prosecu- 
tion special  to  this  offense.  The  prosecuting  officer  should  bring 
learning,  industry  and  integrity  into  all  his  work ;  and  only 
these,  with  integrity  most  carefully  erect,  are  required  under 
the  present  head. 
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EMBEZZLEMENlLi 

§  401.  Indictment  peeuliar  and  liow. —  Alike  under  the 
earlier  statutes  of  embezzlement  and  under  most  of  the  mod- 
em ones,  as  commonly  interpreted,  the  indictment  is  required 
to  be  wrought  and  twisted  into  such  special  shape  as  to  charge, 
in  a  single  count  and  as  one  offense,  two  dissimilar  offenses, 
the  one  statutory  and  the  other  at  common  law.  The  one  of 
these  offenses  is  embezzlement  as  dedned  by  the  statute,  and 
the  other  is  common-law  larceny;  and  the  pleader  must  not 
omit  from  his  allegations  a  particle  of  what  belongs  to  either,'  — 
a  rule,  however,  which  by  statute  passed  from  time  to  time  has 
been  more  or  less  relaxed.'    Hence, — 

§  402.  Elements  of  indictment. —  In  the  absence  of  a  re- 
laxing statute,  the  indictment  must  charge,  in  addition  to  renue 
and  time,  that  the  defendant  did  feloniously  steal,  take  and 
carry  away,  not  so  much  money,  but  such  and  such  enumerated 
coins,  bank-bills,  chairs,  tables  or  other  articles;  stating  also 
the  ownership  of  them,  and,  as  far  as  the  rule  in  larceny  re- 
quires, the  value.^  This  is  the  larceny  element,  charged  after 
the  manner  of  the  common  law.  The  other  is  the  statutory 
element;  and  the  indictment,  into  which  the  larceny  element 
is  woven,  covers  the  particular  statute,  like  other  indictments 
on  statutes.*    Thus, — 

§  403.  Formula. —  Many  of  our  American  statutes  are  copied 
more  or  less  closely  from  the  English  7  &  8  Gteo.  4,  c.  29,  §  47, 
now  superseded  in  England  by  one  in  slightly  different  words.' 

^  For  the  direct  eluoidations  of  the  *  Rex  r\  McGregor,  Riua.  &  Rj.  28, 

law  of  this  offense,  with  the  plead-  2  Leach  (4th  ed.),  932^  8  K  &  P.  106l 

ing,  practice  and  evidence,  see  Crim.  *  See»  for  the  fuller  explanations. 

Law,  II,  §§  31&-588;  Crim.  Pro.,  II,  Crina.  Pro.,  II,  §§315-82a 

^  814-848.    Ck>llateral,  Grim.  Law,  I,  «  Crim.  Pra,  II,  §  697  €f  seq. 

§  567;  n,  §  1187;  CrioL  Pra.  I,  g§  61,  »  Crina.  Pra,  I,  §  598  e*  seq. 

897,  428,  449,  480,  645,  1010;    Stat  •  Crim.  La w,  II,  §g  822^  82a 
Crimes^  §§  271,  4ia    And   see  Id., 
^  417-424    See  also  Labckny. 
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So  much  of  the  former  as  will  suffice  for  the  present  illastration 
is,  "  If  any  clerk  or  servant  .  .  .  shall  by  virtue  of  such 
employment  receive  or  take  into  his  possession  any  chattel, 
money,  or  valuable  security,  for  or  in  the  name  or  on  the  ac- 
count of  his  master,  and  shall  fraudulently  embezzle  the  same 
or  any  part  thereof,  every  such  offender  shall  be  deemed  to 
have  feloniously  stolen  the  same  from  his  master,  although  such 
chattel,  money,  or  security  was  not  received  into  the  posses- 
sion of  such  master  otherwise  than  by  the  actual  possession  of 
his  clerk,  servant,"  etc.  Now,  leaving  out  of  view  the  provis- 
ions modifying  the  common-law  requirements  for  the  indict- 
ment, and  bearing  in  mind  that  our  statutes  differ  more  or  less 
from  this  and  from  one  another,  and  the  terms  of  the  particular 
statute  must  be  covered,  we  have, — 

That  A.,  etc.,  on,  eta,  at,  eta,  being  then  and  there  the  servant  [or  clerk, 
or  agent»  using  the  statutory  term]  of  one  X.,  did  [now  look  at  the  statute 
and  follow  its  words,  as,  for  example,  if  the  indictment  is  on  those  above 
quoted]  bj  virtue  of  his  said  employment  reoelve  and  take  into  his  posses- 
sion one  gold  coin  [we  are  now  on  the  larceny  part]  of  the  coinage  of  the 
United  States  of  America  called  an  eagle,  of  the  yaJne  ^  of  ten  doUars*  [or, 
eta,  setting  out  any  other  thing  or  things  of  which  by  the  statute  embez- 
zlement may  be  committed,  in  precisely  the  same  manner  as  in  an  indict- 
ment for  the  larceny  thereof],'  [of  the  property  of  the  said  X.,  his  master  <], 
for  and  in  the  name  and  on  the  account  of  the  said  X.*  [following  here  also 

I  The  rule  in  larceny  is  that  the  particulars  were  to  the  jurors  un- 

value  of  the  stolen  thing  is  required  known.    Crim.  Pra,  II,  ^§  831,  708- 

to  be  alleged  only  when  it  is  an  ele-  705.    And   English   and   American 

ment  influencing  as  of  law  the  pun-  statutes,  regulating  the  procedure, 

ishment    Crim.  Pra,  II,  §  718;  Stat,  have  relaxed  this  requirement  as  to 

Crimes*  §  427.    Therefore  it  is  the  ''money." 

same  in  embezzlement  '  The  form,  thus  far,  is  a  little  less 

<R  S.  U.  Sb,  §  851L  The  reader  ob-  plethoric  than  the  ordinary  English 

serves  that  the  terms  of  the  above-  indictment  (Crim.  Pra,  n,  §  888),  but 

recited  English  statute  are  at  this  there  is  no  just  ground  to  question 

place  **  any  chattel,  moneys  or  valu-  its  sufficiency. 

able  security."    But,  before  thestat-  ^The  ownership  of  the  thing  em- 

utes  relaxing  the  rules  for  the  indict-  bezzled  must  be  alleged.  Crim.  Pra, 

ment  were  passed,  it  was  held  not  to  II,  §  830.    It  is  generally  done,  not 

be  sufficiently  definite  to  employ  here,  but  in  the  closing  part    This 

therein  the  word  of  wide  meaning  hint  may  be  serviceable  in  states 

"  money  "  (Crim.  Pra,  n,  g§  820, 821),  where  such  part  is  not  employed,  and 

because  such  method  of  allegation  in  forms  of  the  offense  for  which  it 

would  not  be  adequate  in  larceny,  is  nowhere  required, 

while  yet  some  want  of  description,  *  Under  the  statute  in  the  text  and 

it  is  not  certain  how  much,  might  be  others  in  like  terms  it  is  not  custom- 

excused  by  the  allegation  that  the  ary  and  seems  not  necessary  to  allege 
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the  statutory  terms],  and  afterward  ^  did  then  and  there  fraudulently  [and 
feloniously']  embezzle  [or,  eta,  using  the  statutory  word  or  expression  >] 
the  same;  and  so  [returning  now  to  the  larceny  part]  the  said  A.  did  then 
and  there,  in  manner  and  form  aforesaid,  the  said  gold  ooin  [or,  eta,  stat- 
ing whatever  else  was  specified  above,  but  general  terms  will  here,  where 
they  are  qualified  by  ''said,''  suffice],  the  property  of  the  said  X.,  his  master, 
from  the  said  X.  feloniously  steal,  take  and  carry  away;  against  the  peace, 
eta  [ante,  g§  66-69].« 

from  whom  the  embezzled  things  ton,  1  Moody,  1^;  Rex  v.  Nettleton. 

were  recei  ved  by  the  defendant.  But  1  Moody,  259 ;  Rex  v.  Murray,  1  Moody, 

undersomeof  our  American  statutes  276;  Rex  v,  Hughes,  1  Moody,  870; 

it  is  necessary.  Grim.  Pra,  II.  §  828a.  Rex  u  Jenson,  1  Moody,  484;  Reg;  r. 

And  then  the  allegation  must  be  Adey,  1  Den.  OLG.  571;  Rex  u  Haw- 

■added  to  those  in  our  formula.  kins,  1  Den.  C.  C.  584;  Reg.  v.  Wort- 

1  This  word  ''afterward"  is  in  some,  ley,  2  Den.  a  (X  888,  5  Cox,  Q  G.  882; 

not  all,  of  the  forms  before  me.   I  do  Reg.  v.  Qoodenough,  Dears.  210;  Reg. 

not  deem  it  essential;  but  it  renders  v,  Moah,  Dears.  626,  7  Cox,  C  G.  60; 

more  distinct  the  statement  of  the  Reg.  v,  Bayley,  Deara  ft  R  121;  8.  c. 

offense,  for  which  reason  I  should  nam.  Reg.  v.  Bailey,  7  Cox,  C  CI179; 

prefer  to  use  it  Reg.  u  Tite,  Leigh  ft  a  29,  8  Cox, 

'This  offense  being  felony,  '^felo-  C  0.  458;  Reg.  v.  Proud,  Leigh  ft  a 

niously "  should  be  employed  in  the  97,  9  Cox,  C.  G.  22;  Reg.  v.  Holman, 

indictment    But  to  insert  it  only  in  Leigh  ft  a  177,  9  Cox,  C  G  201 ;  Reg. 

the   concluding  part  has  been  ad-  v.  Fletcher,  Leigh  ft  C.  180,  9  Cox,  C. 

judged   sufficient     Crim.   Pra,  II,  G.  189;  Reg.  v.  Massey,  Leigh  ft  C. 

§  828.    Still  its  insertion  here  also  is  206,  9  Cox,  C.  C  284;  Reg.  v.  Glover, 

proper;  and,  in  states  where  the  lar-  Leigh  ft  C  466,  9  Cox,  G.  G.  500;  Reg. 

ceny  conclusion  is  not  appended,  this  v.  Balls,  Law  R.  1  C.  GL  828;  Reg.  v, 

is  the  special  place  for  it  Cooper,  Law  R  2  Q  C.  128, 125;  Reg. 

s  Crim.  Pra,  II,  §  322.  v.  Foulkes,  Law  R  2  G.  a  150;  Reg. 

4  For  forms  see  Arch.  Grim.  PL  ft  v,  Tatlock,  2  Q.  R  D.  157,  18  Cox,  C. 

Ey.  (19th  ed.)  482,  500,  502,  508,  505,  C.  828;  Reg.  v.  Lovell,  2  Moody  ft  R 

^9;  8  Chit  Grim.  Law,  666,  701, 961-  236;  Rex  v.  Recall,  1  Car.  ft  P.  810; 

971, 992, 993;  Rex  v.  Bourne,  4  Went  Rex  v.  White,  4  Gar.  ft  P.  46;  Reg.  r. 

PL  42,  6  Cox,  a  CL  Ap^  14, 109,  8  id.  Purchase,  Gar.  ft  M.  617;  Reg.  u  La- 

Ap.  20;  Reg.  v.  Harman,  2  Ld.  Raym.  nauze.  2  Cox,  G.  G.  862;  Reg.  v.  Gomni. 

1104;  Rex  t;.  Johnson,  8  M.  ft  S.  589;  8  Cox,  Q  C.  64;  Reg.  v.  Murphy,  4 

Rex  t;.  Taylor,  8  R  ft  P.  596,  Russ.  ft  Cox,  C.  C.  101, 104;  Reg.  v.  Taffs,  4  Cox. 

Ry.  63;   Rex  v.  Higgins,  2  East,  5;  Q  Q  169;  Reg.  v.  WooUey,  4  Cox,  G. 

Rex  V.  Whittingham,  2  Leach  (4th  G.  251;  Reg.  v.  Woolley,  4  Cox,  G.  Q 

'Cd.),  912;  Rex  v.  Aslett  2  Leach  (4th  255;  Reg.  v.  Tyrie,  11  Cox,  Q  G  241; 

ed.),  958,  Rusa  ft  Ry.  67,  1  N.  R  1;  Reg.  u  Rudge,  18  Cox,  G.  C.  17;  Reg. 

Rex  u  Johnson,  2  Leach  (4th  ed.),  r.  Qraham,  18  Cox,  G.  G.  57;  Reg.  v. 

1103;  Rex  v.  McGregor,  Rusa  ft  Ry.  Cesser,  13  Cox,  C  G.  187;  Reg.  v.  Ful- 

23,  2  Leach  (4th  ed.),  982,  8  R  ft  P.  loger,  14  Cox,  Q  C  870;  Rex  v.  Gour- 

106;  Rex  v,  Bakewell,  Russ.  ft  Ry.  35;  ley,  Jebb,  82;  Reg.  v.  Hynes,  13  U.  C. 

Rex  V.  Grighton,  Rusa  ft  Ry.  62;  Rex  Q.  R 194;  Reg.  v.  Armstrong,  20  XT.  C. 

V.  Mellish,  Russ.  ft  Ry.  80;  Rex  v.  Q.  R  245. 

Hartley,  Russ.  ft  Ry.  139;   Rex  t;^        ^to&ama.~Lowenthal    n    S.,   82 

Beechey,  Rusa  ft  Ry.  319;  Rex  v.  Bur-  Ala.  589;  Doyle  u  S.,  49  Ala.  28;  No- 
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€H.  XXXI.]                                   EMBEZZLEMENT.  [§  404. 

§  404.  Allegation  of  thing  embezzled. —  As  the  thing  em- 
bezzled does  not,  in  the  ordinary  offense  such  as  is  supposed  in 
the  last  section,  pass  through  the  hands  of  the  injured  person, 
and  commonly  he  never  had  it  in  them,  to  require  the  pleader 

ble  V.  a,  59  Ala.  78;  [Walker  v.  Q,,    40;  Com.  v.  Bennett,  118  Mass.  448; 

117  Ala.  4a]  Com.  v.  Doherty,  127  Mass.  20;  [Com. 

^rApa7Ma&— S.i;.Hunnioat;84Ark.  v.  Mead,  160  Mass.  819;  Com.  v,  Par- 

o62.  ker,  165  Mas&  826.] 

CcUifomicu — P.  uCohen,8CaL42;  Michigan, —  P.  v.    McKinney,    10 

P.  V.  Peterson,  9  CaL  818;  P.  v.  Oar-  Mich.  54;  P.  v.  Donald,  48  Mich.  491. 

cia,  35  CaL  581;  P.  v.  Potter,  85  CaL  Minnesota.^  S.  v.  Munch,  22  Minn. 

110;  P.  V.  CarriUo,  54  CaL  68;  [P.  v.  67,  68;  a  v.  New,  22  Minn.  76;  a  v. 

Neyoe^  86  CaL  89a]  Butler,  26  Minn.  90;  a  tx.  Mims,  26 

Georgia.— BuUoch  v.  a,  10  Ga.  46;  Minn.  188, 185;  a  v.  Mims,  26  Minn. 

Snell  v.  a,  60  Qa.  219;  [Jaokson  v.  a,  191;  a  v.  Ring,  29  Minn.  73,  80. 

76  Ga.  551;  Robinson  v.  a,  88  Ga.  166;  Missouri.^  S.  v,  Mohr,  68  Ma  808; 

Cody  V.  a,  100  Qa.  105;  Cooper  v.  a,  a  v.  Heath,  70  Ma  565,  567;  [a  v, 

101  Ga.  78&]  Stebbins,  188  Ma  882.] 

iZ/tnoia— Wright  v.  P.,  61  IlL  882;  [Mississippi,— B-emmingwAy  v,  a, 

Goodhue  v.  P.,  94  IlL  87.  68  Miss.  871 ;  a  v.  Broughton,  71  Miss. 

Indiana,— a.  v.  Hebel,  72  Ind  861;  90;  a  v.  GiUis,  75  Misa  881.] 

a  V,  Tumey,  81  Ind.  559;  [a  v.  White,  Montana,— U,  S,  v.  McElroy, 2  Mon. 

129  Ind.  158;  Dean  n  a,  147  Ind.  215.]  Ter.  494,  497. 

Iowa.—Q.  V,  Orwig,  24  Iowa,  102;  [Nebraska.— ^iWa  v,  a,  53   Neb. 

a  17.  Foster,  87  Iowa,  404;  a  v,  StoUer,  262;  Zink  i\  a,  84  Neh  87.] 

38  Iowa,  821 ;  a  v,  Brandt,  41  Iowa,  Nevada.— S.  v.  Malim,  14  Not.  28a 

598,  595;  a  v.  Parsons,  54  Iowa,  405.  New  Jersey, —  a    v,    Stimpson,   4 

Kansas,—  a  v.  Smith,  18  Kan.  274^  Zab.  9. 

277;  a  tt  Graham,  18  Kan.  299;  a  v,  [New  Mexico.—  Ty.  v.  Heacock,  4 

Crosby,  17  Kan.  896;  [a  v.  Sullivan,  N.  M.  854.] 

48  Kan.  663;  a  v.  Coames,  47  Kan.  New  York.—  F.  v.  Allen,  5  Denio, 

136;  a  V.  Hayee»  59  Kan.  6t]  76:  Coats  v.  P.,  4  Parker,  a  a  662, 

Kentucky. —  Johnson   v.   Cool,   5  664;  Bork  v.  P.,  91  N.  T.  6. 

Bush,  48a  North  Carolina.- S,  v.  Lanier,  89 

JLottwuzno.— a  V.  Muston,  21  La.  N.  a  517;  [a  v.  Fair.  106  N.  Q  760.J 

An.  442;  a  v.  Thompeon,  82  La.  An.  Ohio.—  a  v.  Newton,  26  Ohio,  265. 

796i  Oregon.—  a  v.  Dale^  8  Oreg.  229. 

Maine. —  a  v.  Hinckley,  88  Me.  21 ;  Pennsylvania^ —  Cool    v.    Wade, 

a  V,  Goss,  69  Me.  22;  a  v.  Haskell,  stated  IDalL  387;  Com.  v.  Newcomer, 

33  Me.  127;  [a  v.  Carcan,  90  Me.  142;  18  Wright  (Pa.),  478;  Hutchison  v. 

a  r.  Stevenson,  91  Me.  107.]  Com.,  1  Norris  (Pa.),  472;  Com.  v. 

Massachusetts,—  Cono.  v.  Steams,  2  Leisenring,  11  Phila.  889. 

Met  848;  Com.  v.  Wyman,  8  Met  Rhode  Island.— S.  v.  Snell,  9  R.  L 

247;  Com.  v.  Smart,  6  Gray,  15;  Cool  112. 

V.  Shepard,  1  Allen,  575;  Cool  v,  jTenneg^ee.— a  v.  Cameron,  8  Heisk. 

Conoannon,  5  Allen,  502;   Com.  v.  78, 81,  82;  at;.  Henry,  1  Lea,  720. 

Tenney,  &7  Mass.  60;  Cool  v.  But-  Texas.— "Bilej  v,  a,  32  Tex.  763; 

teriok,100Maa8.1;Con:Li;.Hus8ey,lll  Wise  v.  a,  41  Tex.  139;  a  v.  Long- 

Maaa  482;  Coulv,  Smith,  116  Mass,  worth,  41  Tex.  162;  a  v.  Brooks.  42 
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to  set  it  out  as  in  the  indictment  for  common-law  larceny,  es- 
pecially where  it  consists  of  parcels  of  coins  and  bank-bills 
whereof  practically  men  take  cognizance  only  in  the  sums 
which  they  aggregate,  is  almost  a  denial  of  justice.*  Therefore 
statutes  to  correct  this  wrong  were  long  ago  passed  in  England^ 
and  they  have  been  adopted  with  us;  and,  in  both  countries 
since  their  original  enactment,  they  have  been  modified  and 
made  more  liberal.  The  practitioner  should  carefully  note 
what  are  the  provisions  on  this  topic  in  his  own  state.  They 
differ  in  our  states,  but  largely  they  are  in  substance  the 
same  as  now  in  England ;  namely, —  ^^  Where  the  offense  shall 
relate  to  any  money  or  any  valuable  security  [the  reader  per- 
ceives that  this  does  not  change  the  rule  as  to  ordinary  chat- 
tels], it  shall  be  sufficient  to  allege  the  embezzlement,  etc.,  to 
be  of  money,  without  specifying  any  particular  coin  or  valuable 
security ;  and  such  allegation,  as  far  as  regards  the  description 
of  the  property,  shall  be  sustained  if  the  offender  shall  be 
proved  to  have  embezzled,  etc.,  any  amount,  although  the  par- 
ticular species  of  coin  or  valuable  security  of  which  such 
amount  was  composed  shall  not  be  proved.***  Under  this  pro- 
vision, a  common  form  of  the  averment  in  England  is, — 

*'  Certain  money  to  a  large  amount,  to  wit,  to  the  amount  of  ten  pounds  "  ' 
[a  circumlocution  plainly  useless.  It'  is  equally  good  in  law,  while  more 
simple,  to  say,  "  ten  pounds  in  money."  ^J 

With  us,  under  our  constitutions,  which,  in  varying  terms, 
yet  in  substance,  provide  that  the  accused  shall  be  entitled  to 
have  the  charge  against  him  plainly  and  fully  set  out,*  there  may 
be  doubt  whether  it  is  competent  for  legislation  to  make  punish- 
able a  man  for  one  thing  on  the  allegation  of  another,  and 
whether  the  statute  should  not  therefore  be  so  interpreted^  as 

Tex.  62;  S.  v.  McLiane,  43  Tex.  404;  Cranoh,  G  C.  M;   U.  8.  u  Clark, 

Henderson  v,  a,  1  Tex.  Ap.  432,  484;  Grabbe,  584;    [TJ.  a  tx  Wight,    88 

Griffin  v.  a,  4  Tex.  Ap.  890;  Keeler  Fed.  R  106;  In  re  Wright,  84  U.  & 

V.  a,  4  Tex.  Ap.  527 ;  Gaddy  v.  a,  8  186;  Moore  tx  U.  a,  160  U.  a  208;  U.  S. 

Tex.  Ap.  127;  Reside  t\  a,  10  Tex.  Ap.  v.  Thomas,  69  Fed.  R.  58a] 

675;  [Malcolmson  v,  a,  25  Tex.  Ap.  iCrim.  Pra,  II,  §  81«. 

267;  a  V.  Downing,  15  Wash.  4ia]  >  24  <fe  S5  Vict,  a  96.  g  71. 

WiaconsifL-^S.   v.    Campbell,   44  'Archb.  CrinL  PL  ft  Et.  (19thed.> 

Wis.  529.  482. 

Wyoming.— McC&nn  tx  U.  a,   2  «  ^7^  ^e,  ^  350  and  note. 

Wy.  Ten  274,  275.  *Crim.  Pro.,  I,  §§  86-88>  95^111 

United  Statea.—V.  a  v.  Forrest,  8  ^Stat  Crimes,  §§  89^  9a 

224 
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to  avoid  this.    To  forestall  the  objection  ^  it  is  proposed  that 
the  averment  be, — 

Five  hundred  dollars  in  money  and  such  valuable  securities  as  under  the 
statute  in  that  case  made  and  provided  may  be  charged  as  money. 

§  405«  Three  offenses  in  one  indictment. — The  common-law 
rale  in  felony,  that,  however  many  counts  an  indictment  may 
contain,  it  shall  charge  but  one  offense,*  has  been  found  not  to 
work  well  in  embezzlement.  Therefore,  as  to  this  offense,  it  has 
been  variously  modified  in  England  and  most  of  our  states ;  a 
sufficient  explanation  whereof  is  given  in  **  Criminal  Proced- 
ure." '  The  practitioner  should  carefully  note  the  statutes  on 
this  point  in  his  own  state.    Kow, — 

§  406.  Farther  of  forms. —  With  these  hints,  directions,  and 
formulas,  the  pleader,  laying  his  own  statutes  before  him,  can, 
on  any  of  them,  draw  an  indictment  which  will  be  sure  to  be 
good.  If  he  looks  further  for  a  precedent  and  follows  it,  he 
may  fail.  The  welfare  of  the  reader,  therefore,  would  prob- 
ably be  best  promoted  by  closing  the  chapter  here.  But,  as 
most  would  not  be  satisfied  with  it  so,  and  as  the  wise  can  re- 
fuse to  read  further,  let  us  proceed. 

§  407.  Statute  differently  expressed. —  Some  of  our  Amer- 
ican statutes,  while  in  substance  copied  from  the  English  ones, 
are  differently  expressed,  and  in  ways  to  require  somewhat 
modified  interpretations.  Thus, ''  An  officer,  agent,  clerk,  or 
servant  of  an  incorporated  company,  or  a  clerk,  agent,  or  serv- 
ant of  a  private  person  or  partnership,  except  an  apprentice  or 
other  person  under  the  age  of  sixteen  years,  who  embezzles  or 
fraudulently  converts  to  his  own  use,  or  takes  or  secretes  with 
intent  so  to  do,  without  consent  of  his  employer  or  master, 
any  property  of  another  which  has  come  to  his  possession  or 
is  under  his  care  by  virtue  of  his  employment,  shall  be  deemed 
guilty  of  simple  larceny."  *  And  this  is  accompanied  by  the 
provision  that,  where  the  thing  embezzled,  etc.,  is  '^  bullion, 
money,  notes,  bank-notes,  checks,  drafts,  bills  of  exchange,  ob- 
ligations, or  other  securities  for  money,    ...     it  shall  be 

1  The  objection  in  a  different  form,       >  Crim.  Pra,  I,  §§  44&-451,  467. 
or  rather  a  different  objection,  has       *Id.,  U,  g§  832-834 
been,  and  no  doubt  correctly,  over-       ^Masa  Pub.  Stats.,  oh.  208,  §  40l 
ruled.    Crim.  Pra,  n,  §  882;  Com.  v.    Ck)mpare  with  ante,  g  40a 
Bennett^  118  Mass.  44a 
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I  407.]  8PS0IFI0  OFF]S^8E3.  [MOOK-   m. 

foScient  to  allege  generally  ia  tha  indictment  an  embezzle* 
ment,  etc.,  of  money  to  a  certain  amount,"  etc.,  sabstantially 
as  in  the  English  statate.^  Upon  this  it  will  be  a  good  form 
to  say,— 

That  A«y  «ta«  on,  eta,  84;  «tc.,  being  the  clerk  «ad  agent  >  of  ooe  X,  ftn 

under  the  age  of  sixteen  years  >  and  not  an  apprentice,  did  then  and  there^  bj 
Tirtue  of  his  employment  as  such  clerk  and  agent,  have  under  his  care,  of 
the  property  of  the  said  X.  [or,  of  one  T.],^  one  sewing-machine  of  the  value 
of  thirty  dollars,*  and  five  hundred  dollars  in  money  [or  money  to  the 
amount  of  five  hundred  dollars'],  consistiag  of  mooay,  baak-notes  and 
Ghecks,^  here  alleged  as  money  within  the  provisions  of  the  statute  in  that 
case  made  and  provided,^  and  did  afterward,*  then  and  there,  without  the 
consent  of  the  said  X.,  feloniously  embezzle  the  same^  and  fmudulently  and 
feloniously  convert  the  same  to  his  own  use;  ^  and  so  ^  the  said  A.  did  then 
and  thai^  in  manner  and  form  aforesaid,  the  said  aewing-maohine  and  the 

^Ante,  g  404;  Masa  Pub,  Stat&,  should  use  here  only  such  of  the 
eh.  203,  g  44  statutory  terms  as  are  applicable  to 

*  Or,  **  clerk  "  alone  will  suffice,  or    the  facts  to  be  proved. 

"agent"  alone,  or  ^^ servant**  alona  <If  the  [deader  is  framing  his  in- 
'  As  I  interpret  the  statute,  this  diotment  with  referenoe  to  this  par- 
form  of  the  negative  completely  ticular  statute,  there  is  a  part  of  it, 
covers  the  exception.  It  is  not  neo>  not  given  in  the  tezl^  to  which  I 
essary  to  say  ''not  an  apprentice^"  wish  to  call  his  attention.  It  goes 
Grim.  Pra,  I,  §  S41;  Stat  Crimes,  on,  very  singularly,  to  provide  that, 
§  1042b  But  a  different  meaning  "on  the  trial,  evidence  may  be  given 
seems  to  be  implied  in  Com.  v.  Smitt^  of  any  such  embezzlement,  eta,  ooth^ 
116  MassL  40,  though  the  point  is  not  mitted  vdthin  six  months  next  after 
adjudged.  the  time  Hated  in  the  indictment,** 
^  The  pleader  will  follow  his  choice  etc.  i  shall  not  undertake  to  inter- 
whether  or  not  to  allege  the  owner-  pret  thi&  Does  it  mean  that,  for  the 
ship  here;  as,  see  ante,  g  408  and  note,  prosecuting  officer  to  avail  himself 
And  the  terms  of  this  statute  seem  of  this  provision,  he  must  lay  the  of- 
to  imply  that  such  ownership  may  fense  as  committed  before  it  trans- 
be  in  a  third  person  as  well  as  in  the  pired  in  £act  T 
employer  or  master.  *  As  to  this  **  afterward,"  see  ante, 

ft  An  article  like   this,  not  being  g  408  and  note, 

within  the  statute  permitting  a  more  ^*  This  latter  clause^ "  fraudulently,'' 

general  allegation,  must  be  deecriised  eta,  is,  of  course,  not  necessary;  yet 

as  in  the  common-law  indictment  I  should  prefer  to  insert  it 

for  larceny.    Ante,  §§  401<-404  i^  There  are  forms  which  add  here, 

*  This  form  more  exactly  covers  in  varying  terms,  that  by  this  means 
the  statutory  words,  but  I  think  the  the  defendant  became  guUty  oi  last- 
other  means  the  same  thing.  Some  ceny.  Of  which  offense,  the  reader 
might  choose  to  say  **  amount  and  perceives,  the  statute  says  he  is 
value,"  but  it  would  be  difficult  to  guilty,— a  no^e  conclusion  of  law. 
assign  any  good  reasdn  for  this.  No  mess  conclusion  of  law  ueed  be 

7  See»  as  to  this,  ante,  g  404    I    averred.    Crim.  Pra,  I,  g  516. 
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<^.  ZZZI.]  SHBSKZIOCMl&NT.  [§§  408,  .409. 

8aid  monej,  of  the  property  of  the  said  X  [or  of  the  said  Y.],  [from  the 
said  X^],  feloniously  steal,  ta)ce  and  cany  away;  against  the  peace,  etc.* 

§408«  Same  in  statutory  form.— On  a  statute  substan- 
tially identical  with  the  one  copied  into  the  last  section,  the 
following  form,  which  legislation  had  declared  to  be  sufficient, 
was  sustained  by  the  court:  — 

That,  before  the  fin4ing  of  this  indictment,  A.,  eta,  being  the  agent  or 
clerk  of  X,  the  said  X  not  being  an  apprentice,  or  under  the  age  of  eighteen 
years,  embezzled,  or  fraudulently  oonverted  to  his  own  use,  money  to  about 
the  amount  of  eighteen  hundred  dollars,  and  a  bill  of  exchange  to  about 
the  amount  of  eighteen  hundred  dollars,  which  came  into  his  possession  by 
virtue  of  his  employment:  against  the  peace,  eta* 

§  409.  By  pablic  officers. — Embezzlements  by  public  offi- 
cers are  punishable  under  statutes  which  differ  in  the  respect- 
ive states,  and  are  not  always  quite  the  same  in  terms  with 
those  against  private  embezzlements.  !No  general  form  of  the 
indictment  for  all  is  possible.  A  statute  now  before  the  writer 
makes  it  a  penitentiary  offense  "  if  any  officer  of  the  govern- 
ment, who  is  by  law  a  receiver  or  depositary  of  public  .money, 
or  any  clerk  or  other  person  employed  about  the  office  of  such 
officer,  shall  fraudulently  take  or  misapply  or  convert  to  his 
own  use  any  part  of  such  public  money,  or  secrete  the  same 
with  intent  to  take,  misapply  or  convert  to  his  own  use,  or 
shall  pay  or  deliver  the  same  to  any  person  knowing  that  he 
is  not  entitled  to  receive  it."*  There  is  nothing  here  about  the 
offense  being  larceny ;  and  as,  if  there  were,  it  would  still  be 
contrary  to  just  principle  to  compel  the  pleader  to  weave  into 
the  indictment  on  the  statute  the  larceny  allegations,*  a  fortiori 
they  are  not  required  on  this  statute.    It  has  been  adjudged 

good  to  say, — 

That  on,  etc,  at,  eta,  A.,  eta,  who  was  then  and  there  an  officer  of  the 
government,  to  wit,  a  deputy  sheriff  in  and  for  the  said  county  of  H,  and 

^Tha  statute  of  7  &  8  Gea  4,  a  29,  contain  the  words  *"  from  the  said 

g  47,  on  which  the  foregoing  formula  X"    Crim.  Pra,  II,  §  697.    There- 

.Is  drawn,  provides  that  *the  person  fore  they  need  not  be  psed  in  the 

embezsling  the  property  "shaU  be  present  form, 

rinemod  to  have  feloniously  stolen  'And  see  the  places  cited  aviey 

the  naxxudfrom  hia  master.^    Hence  g  408,  note;  and  particularly.  Com. 

the  words  *'from  the  said  X."  were  v.  Bennett,  118  Mass.  443;  Com.  v. 

at  this  place  used  in  the  formula.  6mith,  116  Mass.  40;  Coul  v.  Steams, 

Ante,  g  408b    But  the  terms  of  the  2  Met  848;  Johnson  v.  Com.,  5  Bush, 

statute  on  which  we  are  here  pro-  480. 

ceeding  are,  '<shaU  be  deemed  guilty  *  Lowenthal  t?.  S.,  82  Ala.  58a 

of  simple  larceny."    And  the  indict-  ^  a  v.  Brooks,  42  Tex.  6a 

ment  for  simple  larceny  does  not  ^  Crim.  Pra,  II,  §g  818-82(X 
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§  409.]  SPEOIFIO   OFFENSES.  [bOOK   III. 

by  yirtue  of  his  said  oflOloe  then  and  there  by  law  a  receiver  of  public  money, 
to  wit»  a  collector  of  taxes  assessed  in  said  county  of  M.,  and  authorized  to 
collect  and  receive  the  moneys  due  the  government  of  the  state,  and  then 
and  there  acting  in  said  office,  did  then  and  there  wickedly,  wilfrlly,  unlaw- 
fully, feloniously  and  fraudulently  take  and  misapply,  and  convert  to  his 
own  use,  a  part  of  the  money  intrusted  to  him  as  aforesaid,  to  wit,  the  sum 
of  one  thousand  dollars^  money  collected  by  him  as  aforesaid  for  the  stat« 

of ,  from  the  oitizeuB  of  M.  county,  for  the  year  [specifying  it],  and  also 

large  sums  of  said  taxes  for  that  year  to  the  grand  jurors  imknown  in  amount; 
he  the  said  A.  then  and  there  well  knowing  that  he  was  not  entitled  to  the 
same;  against  the  peace,  eta^ 

^  S.  ti  Brooks,  »uprcu    I  have  not  their  employ,  apply  to  a  public  of- 

deemed  it  necessary  to  consider  what  fioer.    The  public  at  large  can  exer- 

abridgments  might  be  made  of  these  cise  no  constant  supervision  over  his 

allegationa    In  S.  u  Smith,  18  Kan.  acts,  nor  can  it»  like  a  private  indi- 

B74  d77,  which  n^as  an  information  vidual,  assume  the  direct  custody 

against  a  county  treasurer,  the  form  of  the  funds  at  any  moment    The 

is  quite  similar,  and  it  was  adjudged  proper  authorities  may  require  him 

adequate.    "  The  information,"  said  to  account^  may  examine  the  funds 

KingmaUt  G.  J>>  delivering  the  opin-  in  his  possession,  but  in  the  next  hour 

ion  of  the  court,  "  charges  specifio-  all  these  funds  may  be  changed,  long 

ally  to  what  fund  each  portion  of  the  before  the  act  of  embeszlement  is 

total  oharged  belongs,  but  does  not  done^  or  the  intent  is  formed.    To 

describe  the  kinds  of  moneys  embez-  suppose  that  the  legislature^  when 

zled.**    And  counsel  had  urged  that  they  added  the  large  class  of  public 

they  should  have  been  thus  specifio-  officers  to  those  who  might  beamen- 

ally  described.    The  learned  judge  able  to  the  law  for  the  offense  of 

continues:  "In  transactions  such  as  embezzlement,  intended  to  require 

are   now  under  consideration,  run-  proof  of  the  identity  of  the  money 

ning  through  a  long  period  of  time,  embezzled,  or  a  description  of  it^  and 

and  involving  large  sums  of  money,  from  whom  it  was  received,  is  to 

received  from  a  whole  community,  infer  that  they  intended  to  enact  a 

and  being  constantly  changed  by  the  law  the  enforcement  of  which  would 

necessities  of  the  office,  such  a  de-  be  impossible.    It  will  not  do  to  per- 

scription  of  the  funds  is  impossible;  mit  an  artificial  rule  of  pleading, 

and,  if  necessary  to  be  averred,  must  having  a  doubtful  foundation  in  rea- 

be  proven;  and,  therefore,  is  an  ef-  son,  to  lead  to  such  a  disastrous  re- 

fectual  bar  to  lUl  prosecutions  under  suit    This  exact  point  has  been  de- 

the  law."  After  speaking  of  the  rule  cided  in  Michigan  in  a  very  able 

of  the  English  courts  under  differ-  opinion  (P.  v.  McEanney,  10  Mich.  &4), 

ently-worded  statutes,  he  proceeds:  and  we  but  follow  that  decision  in 

*'  We  are  not  forced  to  discuss  the  holding  that  the  information  is  not 

authorities  on  this   point  for   the  defective  in  not  describing  precisely 

change  in  the  law  necessarily  com-  the  funds  embezzled."    pp.  295,  29(1 

pels  such  construction  of  its  provis-  For  other  forms  of  the  indictment 

ions  as  will  give  it  effect    And  we  for  embezzlement  by  a  public  officer, 

do  not  think  that  the  reason  of  those  under  various  statutes,  see  Berk  r. 

decisions,  when  applied  to  the  agent  P.,  91  N.  Y.  5;  8.  v.  Hebel  72  lud. 

of  private  persons  who  can  at  all  361;  P.  v,  McKinney,  10  Mich.  54;  S. 

times  scrutinize  the  acts  of  those  in  v,  Graham,  13  Kan.  299;  &  r.  Parsons, 
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CH.  XZXI.]  XMBSZZLEMENT,  [§§  410-412. 

§  410.  Not  larceny, — The  pleader,  therefore,  should  carry 
in  his  mind  the  distinction  between  those  embezzlements  which 
the  statute  does  not  make  larceny  and  those  which  it  does, — 
a  distinction  not  always  present  to  the  thoughts  of  counsel  and 
judges  as  disclosed  by  the  cases.  There  is  no  reason  why,  when 
the  statute  is  silent  as  to  larceny,  the  indictment  should  be 
drawn  otherwise  than  after  the  ordinary  rules  for  indictments 
on  statutes.^  With  this  distinction  in  the  mind  of  the  pleader, 
and  the  foregoing  specimens  of  the  indictment  before  him, — 

§  411«  Other  forms — may  be  readily  constructed  as  needed. 
It  would  be  little  else  than  waste  of  space  to  swell  this  chap- 
ter with  them.  Yet  references  to  some  places  where  other 
particular  forms  appear  will  be  useful.' 

§  413.  Solicitations  —  and  other  attempts  at  embezzlement 
are,  of  course,  indictable  under  the  general  law  of  attempt. 
And  we  have  seen  what  are  the  proper  forms  for  the  indict- 
ment.' It  has  been  adjudged  good  for  the  solicitation  to  say, — 

That  A.,  etc,  on,  eta,  at,  eta,  ''did  falsely,  wickedly  and  unlawfully  so- 
licit and  incite  one  X,  a  servant  of  T.,  to  take^  embezzle  and  steal  a  quan- 
tity of  twist,  of  the  value  ot  eta,  of  the  goods  and  chattels  of  his  master  T. 
aforesaid; "  against  the  peace,  eta^ 

54  Iowa,  405;  Sb  n  Brandt^  41  Iowa,  benefit  society,  Reg.  v,  Taffs,  4  Cox, 

508,  695;  S.  v.  Goes,  09  Ma  22;  a  vi  C.  a  109;  Reg.  u  Woolley,  4  Cox» 

Ring,  29  Minn.  7a  80;  Reg.  v.  Moah,  Q  a  251;  Reg.  v.  Woolley,  4  Cox, 

Dears.  026^7  Coz,  a  a  60;  [an  Man-  C.  Q  255;  Reg.  v.  Proud,  Leigh  A  CX 

ley,  107  Ma  864]  97,  9  Cox,  a  a  22;  Reg.  v.  Tyrie,  11 

1  For  the  rules,  see  Crim.  Pra,  I,  Cox,  G  G.  24t    By  a  bank  officer, 

§  593  e^  seg.;  [a  u  Fricker,  45  La.  ConLV.Shepard,lAllen,575.  Against 

An.  64&]  trustee  of  savings   bank,   Reg.   v. 

>  For  embezzlement  by  a  common  Fletcher,  Leigh  &  C  180,  9  Cox,  C.  C. 

carrier,  a  v,  Hinckley,  88  Ma  2t  189.    Against  servant,  P.  v,  Garcia, 

Embezzlement  of  promissory  notes  25  OaL  581.    Guardian,  a  ix  Henry, 

delivered  to  the  defendant  to  keep  1  Lea,  720.    Trustee,  Reg.  v.  Fuiiagar, 

and  return.  Com.  v.  Hussey,  111  Mas&  14  Cox,  CL  CL  870.    Bailee  of  coin  and 

432L    Against  a  bill  broker  for  em-  gold-dust»  P.  v,  Peterson,  9  CaL  818. 

bezzling  a  bill  delivered  to  be  dis-  Warehouseman    embezzling   grain, 

counted,   8   Chit  Crim.  Law,  967.  a  u  Stoller,  88  Iowa,  821.    Commis- 

Note  intrusted  for  special  purpose,  sion  merchant  embezzling  proceeds 

Beg.  V.  Hynes,  18  U.  C.  Q.  B.  104.  of  sale,  Wright  v.  P.,  61  HL  882;  Reg. 

Bonds,  Com.  tx.  Tenney,  97  Masa  50.  v.  Harman,  2  Ld.  Raym.  1101 
Bank-book,  Com.  u  Doherty,127  Mass.       *Ante,  §§  100-107, 110,  lit 
2a    Exchequer  bills,  8  Chit  Crim.       «Rex  v.  Higgins,  2  East,  &    For 

Law,  968.    Various  securities,  Reg.  v.  other  forms,  see  8  Chit  Crim.  Law, 

Cooper,  Law  R.  2  Q  a  128, 125;  8  992,  99a 
Chit  Crim.  Law,  965, 966.   Funds  of  a 
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Foir  EHBRACBR^,  0W  OnstRucm^a  Jusnci;  06b. 
ENDEAVORS,  w&ante,  §§  100-lld» 
ENGROSSma  8M  Crim.  Plna,  II,  §§  84S-36a 
ENTIClNa  see  ante,  ^  li^Kff,  Hi  llil  lit* 
EltTRT,  FORGIBlL^  sOeFoRCiBCie  Am^T, ^toi 
EBOAPEj  riee  Psnoir  Bbs^ob,  ela 
B8TRAY  ANIMAliS,  see  atUe,  §  17& 
EXPOSINQ  DEPENDENT  PERSON,  see  NBdUOm 
EXPOSURE  OF  PERSON,  set  NunuHOK 
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CHAPTER  XXXIL 

BXTORTION.I 

§  413.  Extdftldli  —  iiS  a  dpeci^s  of  malfeasance  in  ofBce;  and, 
as  such,  it  might  well  be  relegated  to  the  chapter  further  on. 
But^  because  it  is  commonly  treated  as  a  separate  offense,  the 
pleader  will  be  better  served  by  gitittg  its  forms  here,  where 
he  will  first  look  for  them. 

§  4rI4«  Common  form  —  (Constable). —  The  following  is  a 
common  English  form  for  extortion  by  a  constable :  — 

That  A.,  eta,  on^  eta,  at^eta^  being  then  and  there  one  of  the  constables 
of  the  said  parish,^  did  take  and  arrest  one  X.,  by  color  of  a  certain  war- 
ranty commonly  caOed  a  bench  warrant,  which  he  the  said  A.  then  and 
there  alle^^  to  be  in  his  poasesftion;  and  tiiat  the  said  A.  aftentnards^  and 
whilst  the  said  X  so  remained  in  his  custody  as  aforesaid  [to  wit,  on  the 
day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the  comity  aforesaid  <], 
unlawf tilly,  cormptly,  deceitfully,  eztorsfvely,  and  by  color  of  his  said  of- 
fice, did  extort»  receive  and  take  of  and  from  the  said  X.  the  sum  of  five 
shiUiUgSy  as  and  for  a  fee  due  to  Mm  the  said  A.  as  saoh  constable  afore- 
said, for  the  obtaining  and  disofaargiAg  of  the  said  warrant,  as  he  the  said  A. 
then  and  there  alleged;  whereas,  in  truth  and  ia  fact^  bo  fee  whateyer  was 
then  due  from  the  said  Z.  to  the  Eiaid  A.,  as  such  constable  as  aforesaid  in 
that  behalf  [in  contempt  Of  our  said  lady  the  ^ueen  and  her  laws,  to  the 
CTil  and  pernicious  example  of  all  others  in  the  like  case  ofifending,^  and]; 
against  the  peace,  eta* 

§  415.  Formula. —  The  indictment  will  vary  with  the  office, 
with  the  special  facts;  and,  when  on  a  statnte,  with  its  terms. 

1  For  the  direct  expositions  of  this  *  I  have  omitted  from  this  intro 

offense,  with  the  pleading,  practice  ductioii  a  few  useless  words, 

and  eTidence,  see  Grim.  Law,  II,  '"Then  and  there"  would  be  an 

§g  890-408;  Grim.  Pra,  II,  gg  867-364.  ample  substitute  for  aU  this  matter 

Incidental  Grim.  Law,  I,  §§  678, 687,  in  brackets. 

716;  Grim.  Pra,  I,  §  469;  8tat  Grimes,  *  Needlesa    Ante,  §  48;  Grim.  Pra, 

gg  169,  note,  171,  note,  317, 846,  note.  I,  g  647. 

And  consult  Malpeasanob  AND  NOS^  *  Arohb.  Grim.  PL  A  Et<  (l(Hh  ed.) 

FEABAHCB  m  Offigb;  TmtEATKNiNa  681,  (19th  ed.)  891. 

L.ETTEBS,eta 


§  416.]  8PS0IFI0  OFFENSB8.  [bOOK  III. 

An  outline  of  its  allegations  is  given  in  "  Criminal  ProcednrcL  '*  * 
The  formula  may  be, — 

That  A.,  eta  [ante,  gg  74-77],  on,  etc,  at»  eta  [ante,  §  80],  being  a  deputy 
of  K.,  the  sheriff  of  said  oountj  [or,  eta.  setting  out  the  offioe  according  to 
the  fact],  and  then  and  there  having  taken  into  and  keeping  in  his  custody 
as  such  deputy  sheriff  the  body  of  one  X  [ante,  gg  78,  79],  by  him  the  said 
A.,  arrested  and  held  under  and  by  virtue  of,  eta  [specifying  the  authority; 
or,  in  other  apt  terms,  stating  according  to  the  fact  some  condition  of 
things  which  gave  opportunity  for  the  extortion  and  rendered  it  legally 
ix)88ible],  did  corruptly,  deceitfully,  fraudulently,  eztorsively,  and  by  color 
of  his  said  office  demand  and  receive  of  and  from  the  said  X  twenty  dol- 
lars, as  and  for  a  fee  due  him  the  said  A.  from  the  said  X.,  for,  eta  [saying 
for  what];  whereas,  in  truth  and  in  fact,  there  was  then  and  there  no  fee 
due  the  said  A.  from  the  said  X.  [or,  the  fee  due  to  the  said  A.  from  the 
said  X  was  for  the  services  aforesaid,  or  otherwise  specifying  for  what,' 
nine  dollars  and  fifty-one  oents  and  no  more];  against  the  peaces  eta  [ante, 
gg  65-69*]. 

§416.  Upon  statute  —  (County  treasurer). —  The  indict- 
ment upon  the  Indiana  statute  may  be,  for  example, — 

That  A.,  eta,  on,  eta,  at,  eta,  being  the  treasurer  of  the  said  county  of  M., 
did  then  and  there  corruptly,  unlawfully,  extorsively,  and  by  color  of  his 
said  office  extort,  demand  and  receive  of  and  from  one  X  thirty-five  oents 
as  and  for  a  fee  due  from  the  said  X  to  him  the  said  A.  as  such  treasurer, 
for  making  distress  and  sale  of  the  said  X's  goods  and  chattels  in  payment 

1  Crim.  Pra,  II,  g  867.  [JfiMOuri— a  v.  Saunders,  62  Ma 

s  Crim.  Pra,  II,  §§  358,  859.  Ap.  8a] 

*  For  other  forms  see  2  Chit  Crim.  Montana,— Ter.  v.  MoElroy,  1  Hon. 

Law,  293-801,  650;  4  Went  PL  146;  Ter.  8(L 

Rex  u  Norton,  4  Went  PL  147;  Bex  New  Hampshire, — S.  tx  Andrews, 

V,  Broughton,  Trem.  P.  a  111;  Bex  61  N.  H.  582. 

VL  Johnson,  Trem.  P.  C.  119;  Bex  v,  iVeto  Jersey.— Halsey  tt  S.,  1  South- 
Newman,  Trem.  P.  C.  123;  Reg.  v.  At-  ard,  824;  a  u  Mairee,  4  Vroom,  142; 
kinson,  11  Mod.  79;  Reg.  «  Badger,  [Loftus  u  a  (N.  J.,  1890).] 
0  Ellis  &  a  137.  Oregon.— a  vl  Perham,  4  Ore.  188. 

Arkansas, —  Leeman  tx.  SL,  86  Ark.  Pennsylvania, —  Com.  v,  Evans,  18 

48a  a&R.42e. 

G^eorgrto.— Oliveira  V.  a,  45  Ga.  555.        Tennessee.— a  v.  Fields*  Mart  & 

Indiana.— a  uCoggswell,  6  Blackt    Terg.  137. 
106;  a  V,  Moore,  1  Ind.  548;  a  n  Bur-        Texas.—  Smith  u  a,  10  Tex.  Ap^ 
ton,  8  Ind.  9&  413;  [Cohen  v.  a,  87 Tex.  Crim.  R.  lia] 

[lotixi.— a  «.  Lewis,  96  Iowa,  286.]        Wyoming, — McCarthy   tJi  Ter.,  1 

Massachusetts,—  Com.  t;.  Shed,  1    Wya  Ter.  311. 
Mas&  227;  Com.  v.  Cony,  2  Mass.  523.        United  States,—  U.  a  ix  Marks,  8 

3fmne0O^a.— a  u  Brown,  12  Minn.  Abb.  (U.  S.)  531,  536;  U.  a  v.  More, 
49a  8  Cranoh,  159;  U.  a  a  Jackson,  3 

Saw.  5a 
282 


OH.  XXXJI.]  BXTOETION.  [§  417. 

of  taxes  by  the  said  X.  owing  to  the  state  and  county;  whereas,  in  truth 
and  in  fact,  no  distress  and  no  sale  of  such  goods  and  chattels  for  such  pur- 
pose had  been  made^  and  no  fee  was  then  due  from  the  said  Z.  to  the  said 
A.;  against  the  peace,  eta^ 

§  417.  Other  forms  —  may  be  readily  constructed  from  the 
foregoing,  or  found  in  the  places  referred  to  in  the  note  to  the 
formula.' 

^  &  n  Burton,  8  Ind.  Oa  And  oom-       ^Ante,  %  415L 
pare  with  Reg;  v.  Atkinson,  11  Mod. 
79;  2  Chit  Crim.  Law,  80a 

For  FAI^E  DiPRISONHENT,  see  Ku>nafino,  eta 

FAI^B  NEWS,  see  ante,  §  810;  Crim.  Law,  I,  g§  4rM78;  64a 
FALSE  PEBSONATION,  see  Fauob  PBKnENBB& 


OHAFTER  XXXIIL 

FALSE  PEETENSEa^ 

§  418.  Not  eompllc&ted  —  (What  t6tm^  needed).— the  of- 
fense of  cheating  by  false  pretenses,  as  dktingaisfaed  from 
"  Cheats  at  Common  Law,"  is  purely  statutory.  But  the  stat- 
utes, while  presenting  yerbal  differences,  are  nearly  uniform  in 
6ubsta]i<5e ;  tbe  elements  of  the  wrong  are  dimple  and  few ;  and, 
though  the  facts  of  now  and  then  a  case  can  be  set  out  only  in 
many  words,  no  two  cases  of  this  sort  are  identical,  and  no  help- 
can  come  to  the  pleader  from  preserving  for  him  in  a  book  of 
precedents  what  he  will  never  have  occasion  to  use.  Or,  if  the 
facts  should  repeat  themselves,  he  could  better  write  them  down 
without  the  form  than  with  it.  So  that  the  outlines  of  the 
indictment,  showing  the  allegations  which  remain  the  same 
through  the  infinite  shiftings  of  facts,  are  all  that  will  be  re- 
quired for  this  chapter.  The  girl  who  copies  her  correspond- 
ence from  a  "Complete  Letter-writer "  is  wise  in  comparison 
with  the  pleader  who  would  use  more  were  it  furnished  him. 

§  419.  How  the  indictment. —  The  substantial  allegations 
are,  that  the  defendant  employed,  with  another  person,  such 
and  such  false  pretenses,  which  are  specified;  that  they  were 
false;'  that  he  knew  them  to  be  false,  and  this  whether^ 

1  For  the  direct  elucidations  of  this  to  be  good,  it  must  aUege  the  defend- 

offense,  with  the  pleading,  practice  ant*s  knowledge  of  the  falsity  of  the 

and   evidence,  see   Crim.  Law,  II,  pretenses.    If,  prima /acie,  from  the- 

^g  409-488;  Crim.  Pra,  II,  g§  163-lda  facts  set  out  in  it,  knowledge  may 

Incidental,  Crim.  Law,  I,  §§  110, 257,  be  presumed,  does  it  not  disclose  a 

869,  438, 468, 671, 686, 587, 688, 686, 758,  prima  facie  offense,  though  it  does 

815;  n,  §§  151^165, 583;  Crim.  Pra,  I,  not  say  in  words  that  the  defendant 

§§  68,  397,  449,  468;  Stat  Crimes,  knew?     There   are,  in   the  books, 

§§  188, 134,  281.    And  compare  with  forms  assumed  to  be  good,  not  in 

Cheats  at  Common  Law.  terms  averring  knowledge    For  ex- 

SRex  V.  Perrott,  2  M.  &  S.  879;  ample,  Reg.  u  Bull,  13  Cox,  a  C  608; 

Crim.  Law,  II,  §  47t  &  v.  Call,  48  N.  H.  126;  a  n  Boon,  4 

>  Crim.  Pra,  II,  g  172.    I  am  not  Jones  (N.  Q),  468.  Still,  the  judicious 

certain  of  the  universality  of  the  pleader  will  not  intentionally,  in  any 

proposition  that»  for  an  indictment  case,  omit  this  allegation. 
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Off.  XICXIII.]  FAL8B  FRETBKSB8.  [§  490. 

the  statutory  words  are  so  or  not;  that  he  got  of  another  cer* 
tain  things  of  valne,  which  Must  be  particalarized,  and  mnst' 
be  within  the  statutory  inhibition ;  and  that  the  pretenses  were 
the  moving  cause  whereby  the  things  were  obtained.  The 
phraseology  of  the  statute  must  be  followed,  as  in  other  indict- 
ments on  statute^ ;  and  where  the  offense  is  felony,  the  word 
^'feloniously"  should  be  used,  whether  it  is  in  the  statute  or 
not* 

§  #90;  Formnlfl; —  Th^  Allegations  which,  when  not  cover- 
ing the  statutory  tdrms,  niust  be  ihodifiied  until  they  do  cover 
them-,  may  be, — 

That  A.,  eto.  [ante,  §g  74-77],  on,  etc,  at»  eta  [ante^  §  80],  [feloniously 
devising  and  intending  to  cheat  and  defraud  one  X.^,  did  then  and  there- 
falsely  and  feloniously*  pretend  [look  at  the  statute  and  follow  its  words ^]. 
to  the  said  X  that  one  Bl  was  desirous  of  borrowing  of  him  the  said  X  a 
certain  gun,  and  that  he  the  said  A.  was- a*  messenger  from  said  M.  author- 
ized and  required  to  bring  it  to  the  said  M.^  [or,  etc.,  setting  out  any  other 
false  pretense  according  to  the  special  fact^  and  adding,  coupled  by  and, 
as  many  other  not-repugnant  false  pretenses  as  the  pleader  chooses  ^'j;  by 
means  of  which  false  pretenstes  he  the  said  A.  did  then  and  there  fraudu- 
lently [and  feloniously]  obtain  of  the  said  X,  of  the  property  [or^  goods 
and  chattels,  etc.,  as  the  expression  is  in  the  statute]  of  the  said  X,7  the 
said  gun  [or,  etc.,  setting  out;  in  like  manner,  any  other  things  obtained  ^], 
of  the  value  of,  etc. ;  *  whereas,  in  truth  and  in  fact,  the  said  M.  was  not 
then  desirous  of  borrowing  the  said  or  ^^  any  other  gun  of  the  said  X,  and 
the  said  X  was  not  then  and  there  a  messenger  from  said  11  aathorised  and 
required  to  bring  it  to  him  [or,  whatever  the  false  pretenses  were,  negative 
them  after  this  manner  u],  all  of  which  the  said  X  then  and  there  well 
knew;  against  the  peace,  eta  [ante,  §§  65-60]. ^^ 

1  Crim.  Pra,  n,  §§  168, 165, 168, 172,       ^  The  allegation  of  ownerships  as  in 

173, 175, 176. 170-182.  larceny,  is  essential    OrinL  Plna,  H 

'^  Necessary  only  if  the  expression  §  178;  S.  v.  Lathrop,  IS  Yt  9781 
is  in  the  statute,  in  which  case  fol-       ^Crim.  Pra.  II,  §  178;  post,  g  426 

low  the  statutory  terms.  Crim.  Pra,  and  note. 

H,  §  182;   Hamilton  v,  Reg.,  2  Cox,       *The  allegation  of  valne  is  neces^ 

C.  C.  11,  16  sary  only  under  a  statute  making 

*  "  Feloniously  **  to  be  used  only  if  value  an  element  in  the  pimishment. 

in  the  statute,  or  if  the  offense  is  Crim.  Pra,  II,  §  177. 

felony.    Ante,  §  206,  note.  ^'^ "  Or,"  instead  of  "and,"  proper  in 

4  For  example,  30  Gea  2,  a  24,  §  1,  negative  averments.  Ante,  §  07,  note, 

had  also  the  words  ''knowingly  and  and  the  places  there  referred  ta 

desigpiedly."    On  such  a  statute  the  ^^  Further  as  to  which  see  Crim. 

allegation  should'be  **  did  knowingly  Pra,  II,  §  16a 

and  designedly,  falsely,"  eta  ^*  For  forms  see  ArchK  Crim.  PL  A 

»  Crim.  Pm,  II,  §§  165, 178, 174, 177.  Ev.  (10th  ed.)  289,  (10th  ed.)  518,  582; 

•Ante,^  10-21;  Crim.  Pra, II,§g  170,  8  Chit  Crim.  Law.  1003-1021:  4  id.  2; 

17L  4  Went.  PI  55^  78,  70;  2  Cox,  Q  a 
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§  421.]  SPECIFIC   OFFENSES.  [cOOK  IIL 

§421.  Authorized  by  statute. —  Legislative  iugenuity  has 
not  devised  a  form  for  alleging  this  offense  more  compact  or 

Api  6;  8  id.  Api  49;  4  id.  8,  88,  41,  45;  441;  Beg.  v.  Lee,  Leigh  A  Q  809,  9 

5  id.  ApL  51,  58,  79,  90:  0  id.  Api  4<(-  Ck>x.  a  Q  804;  Reg.  «.  Lee.  Leigh  & 
62,  94, 138,  157;  7  id.  Ap.  24;  8  id.  Ap.  C.  418,  9  Coz,  Q  C  460;  Beg.  u  Hen- 
17;  11  id.  Api  11;  Bex  v.  Story,  Boas,  shaw,  Leigh  &  (X  444;  Beg.  v.  Bul- 

6  By.  81;  Bex  v.  Freeth,  Bu8&  &  By.  mer,  Leigh  &  a  476,  9  Cox,  G  Q  492; 
127;  Bpx  v.  Hili,  Busa  &  By.  190;  Beg.  v.  GUes,  Leigh  &  C  502, 10  Cox, 
Bex  V,  Tannet,  Buss.  &  By.  851;  Bex  a  a  44;  Beg.  v.  Naylor,  Law  K  1 
V.  Flint,  Buss.  &  By.  460;   Bex  ti  a  a  4,  10  Cox,  a  a  149;  Beg.  i^ 
Goodhali,  Busa  &  By.  461 ;  Bex  ti  Martin,  Law  B.  1  Q  C.  56,  10  Cox, 
Tates,  1  Moody,  170;  Bex  v.  Douglas,  G.  G  888;  Beg.  v.  Hazelton,  Law  B. 
1    Moody,   462;    Bex   v.    Parker,  3  2  G  Q  184^  18  Cox,  G  G  1;  Bex  i^ 
Moody,    1;    Beg.   v.    Henderson,    8  Airey,  2  East,  80;  Bex  n  Perrott,  8 
Moody,  192,  Car.  &  M  828;  Beg.  «  M.  &  a  879;  Beg.  «.  Wickham,  10  A. 
Johnston,  2  Moody,  254;  Beg.  v,  Ab-  &  K  84;  Hamilton  v.  Beg.,  9  Q.  R 
bott,  1  Den.  G  G  278,  2  Car.  &  K.  271,  8  Cox,  G  G  11  (same  form  in 
680,  2  Cox,  G  G  480;  Beg.  n  Brown,  Beg.  v.  Hamilton,  1  Cox,  G  G  24^ 
1  Den.  G  G  291, 299,  2  Car.  &  K  504,  245);  Beg.  v.  Bowen,  18  Q.  R  790; 
8  Cox,  G  G  127;  Beg.  v.  Leonard,  1  Sill  v.  Beg.,  1  Ellis  &  R  558,  Dears. 
Den.  G  G  304,2  Car.&  K  514,8Cox,  182;  Beg.  v.  Cooper,  1  Q.  R  D.  19,  18 
G  G  284;  Beg.  v.  Boulton,  1  Den.  Cox,  G  G  128;  Beg.  v.  Foster,  2  Q. 
G  G  508,  2  Car.  &  K.  917,8Cox,  G  G  R  D.  801. 18  Cox,  C.  G  893;  Beg.  v. 
576;  Beg.  v.  Coulson,  1  Den.  G  G  592,  Cooper,  2  Q.  R  D.  510, 18  Cox,  G  G 
4  Cox,  G  G  227;  Beg.  v.  Kealey,  2  617;  Bex  v.  Douglass,  1  Campi  212; 
Den.  G  C.  68,  70,  5  Cox,  G  C.  198;  Bex  t;^  Plestow,  1  Camp.  494;  Bex  v. 
Beg.  V.  Welman,  Deara  188,  6  Cox,  Evans,  5  Car.  &  P.  558;  Bex  v.  Beed, 
C.  G  153;  Beg.  v.  Garrett,  Deara  282;  7  Car.  So  P.  848;  Beg.  v.  Tully,  9  Car. 
Beg.  V.  Hewgill,  Deara  815;  Beg.  v.  &  P.  227;  Beg.  v.  Copeland,  Car.  & 
Eagleton,  Deara  376,  515;   Beg.  v.  M.  516;  Beg.  v.  Bloomfield,  Car.  & 
Archer,  Deara  449,  6  Cox,  G  C.  515;  M.  537;  Beg.  v.  Philpotts,  1  Car.  &E. 
Beg.  V.  Gates,  Deara  459,  6  Cox,  C.  G  112;  Beg.  v.  Dent,  1  Car.  &  K  249, 
540;  Beg.  v.  Burgon,  Deara  &  R  11,  251,  note;  Beg.  u  Cooke,  1  Fost  &  F. 
14;  Beg.  v.  Gardner,  Deara  &  R  40;  64;  Beg.  v.  Franklin,  4  Fost  &  F.  94; 
Beg.  u  Keighley,  Deara  <&  R  145,  7  Beg.  v.  Ward,  1  Cox,  G  G  101;  Beg. 
Cox,  G  C.  217;  Be&  v.  Mills,  Deara  v.  Gruby,  1  Cox,  G  G  249;  Beg.  v. 
&  R  205,  7  Cox,  G  G  263;  Beg.  v.  Molony,  2  Cox,  G  G  171;    Beg.   v. 
Danger,  Deara  &  R  307,  309,  7  Cox,  Bates,  8  Cox,  G  G  201 ;  Beg.  v.  Brown, 
C.  C.  808;  Beg.  v.  Watson,  Deara  &  2  Cox,  G  G  848;  Beg.  u  Bowan,  8 
R  348,  7  Cox,  G  G  364,  369;  Beg.  v.  Cox,  C.  G  483;  Beg.  v.  Baroisse,  5 
Godfrey,  Deara  &  R  426, 7  Cox,  G  G  Cox,  G  G  559;  Beg.  v.  Bailey,  6  Cox, 
392;  Beg.  v.  Fry,  Deara  &  R  449,  7  G  G  29;   Beg.  tt  Partridge,  6  Cox, 
Cox.  G  C.  894;  Beg.  v.  West,  Deara  G  G  182;  Beg.  n  Smith,  6  Cox,  G  G 
&  R  575,  8  Cox,  G  C.  12;   Beg.  v.  814;  Beg.  v.  Jones,  6  Cox,  G  G  467; 
Butcher,  Bell,  G  G  6, 8  Cox,  C.  G  77;  Latham,  v.  Beg.,  9  Cox,  G  G  516; 
Beg.  V.  Goss,  Bell,  G  G  208,  8  Cox,  Beg.  u  Carter,  10  Cox,G  G  645;  Beg. 
G  G  262;   Beg.  V.  Bumsidea  Bell,  t;.  Hunter,  10  Cox,  G  G  642;  Beg.  r. 
C.  G  282,  8  Cox,  G  G  870;  Beg.  «.  Steels,  11  Cox,  G  G  6;  Beg.  n  Davis, 
Moseley,  Leigh  &  G  92;  Beg.  v.  Ker-  11  Cox,  G  G  181;  Beg.  «.  Garland,  11 
rigan,  Leigh  &  G  888,  9  Cox,  G  G  Cox,  G  G  224»  225;  Beg.  «l  Meakin, 
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otherwise  better  than  the  common-law  rules  present.    Follow- 
ing the  outlines  provided  in  the  Alabama  code  we  have, — 

That,  before  the  finding  of  this  indictment*  A.,  et<s.,  did  falsely  pretend  to 
X  and  T.,  who  were  at  the  time  members  of  a  mercantile  firm  of  the  name 

11  Ck>z,  a  a  270;  Reg.  u  Lake,  11  v.  Orvis,  18  Ind.  560;  a  v.  Pryor,  30 

Ck>z,  C.  C.  833;  Reg.  v.  Hensler,  11  Ind.  350;  Maley  v.  a,  31  Ind.  192;  Todd 

Cox,  a  C.  570;  Reg.  v,  Howarth,  11  v.  a,  31  Ind.  514^  516;  Leobold  v.  a, 

Cox,  a  a  688;  Reg.  v.  James,  12  Cox,  33  Ind.  484;  a  v.  Locke,  35  Ind.  410; 

a  C.  127;  Reg.  v.  English,  12  Cox»  HaUey  v.  a,  48  Ind.  509;  Jones  v.  a, 

G  C.  171;  Reg.  v.  Ldnce,  12  Cox,  C.  G  50  Ind.  473;  Keller  v.  a,  51  Ind.  Ill; 

451;  Reg.  v.  John,  13  Cox,  C.  C.  100,  Clifford  v.  a,  56  Ind.  245,  246;  a  v. 

107;  Reg.  v.  Murphy,  13  Cox,  C.  C.  Timmon8,58Ind.98;  Bonnellt?.  a,64 

298;  Reg.  v.  Bull.  13  Cox,  C.  C.  608;  Ind.  498;  a  v.  Snyder,  66  Ind.  203; 

Reg.  V.  Knight,  14  Cox,  C.  C  31;  Reg.  Perkins  v,  a.  67  Ind.  270;  Miller  v.  a, 

V.  Kelleher,  14  Cox,  C  C  48;  Reg.  ix  78  Ind.  88;  Shaffer  v.  a,  82  Ind.  221, 

Jarman,  14  Cox,  C.  G.  Ill;  Reg.  v.  222;  Strong  v.  S.,  86  Ind.  208;  [Patee 

Lamer,  14  Cox,  G  G  497;   Rex  v.  v.  3,,  109  Ind.  545.] 

Keefe,  Jebb,  6;  Rex  v,  Fitzmaurice^  lawcu—Q,  u  Webb,  26 Iowa,  262;  a 

Jebb,  29;  Reg.  n  Dayis,  18  U.  G  Q.  B.  v.  Dowe,  27  Iowa,  273;  a  v.  Joaquin, 

180:  Reg.  v.  Campbell,  18  U.  G  Q.  B,  48  Iowa,  131;  a  v.  Anderson,  47  Iowa, 

413;  Heg.  n  Dessauer,  21  U.  G  Q.  R  142;  a  v,  Quinn,  47  Iowa,  368;  a  v. 

231;  Reg.  u  MoQuarrie,  22  U.  G  Q.  B,  McConkey,  49  Iowa,  499;  a  v.  House, 

600l  55  Iowa,  466;  a  v.  Montgomery,  56 

.AZobamo.— Oliver  v.  a,  87  Ala.  184;  Iowa,  195;  [a  v.  Caldwell,  79  Iowa, 

Clay  u  a,  48  Ala.  350;  Langford  u  432;  a  v.  Nine,  105  Iowa»  131;  a  v. 

a,  45  Ala.  26;  Edwards  v.  a,  49  Ala.  Hazen,  104  Iowa,  16.] 

334;  Franklin  v.  a,  52  Ala.  414;  Colly  Kanaas.—S,  v.  Snyder,  20  Kan.  306; 

V.  a,  55  Ala.  85;  Sandy  v.  a,  60  Ala.  B.  v.  Cowdin,  28  Kan.  269;  [a  v.  Pal- 

58;  Daniel  v.  a,  61  Ala.  4;  Mack  v.  a,  mer,  50  ICan.  8ia] 

63  Ala.  138;  [Babbett  v.  a,  87  Ala.  91;  Kentucky.-- Com.  v.   Haughey,  3 

Meek  ix  a,  117  Ala.  116.]  Met  (Ky.)  223;  Glackan  v.  Com.,  8 

Arkansas.—  8.  v.  Hand,  1  Eng.  165;  Met  (Ky.)  232L 

McKenziev.  a,  6  Eng.  594;  Burrow  v,  Maine.—  a  v.  Mills,  17  Ma  211;  a 

a,  7  Eng.  65;  a  v.  Vandimark,  35  Ark.  u  Philbriok,  31  Ma  401 ;  a  v.  Paul,  69 

396;  Johnson  v.  a,  36  Ark.  242;  Tread-  Ma  215;  a  v.  Hill,  72  Ma  23a 

away  v.  a,  37  Ark.  448.  Massachusetts.—  Com.  v.  Wilgus,  4 

[California.—  P.  v.  MoKenna,  81  Pick.  177;  Com.  v.  Call,  21  Pick.  515; 

GaL  158;  P.  u  Bryant,  119  CaL  595.]  Com.  v.  Stone,  4 Met  43;  Com.  v.  Har- 

Connecticut.—S.  v.  Penley,  27  Conn*  ley,  7  Met  462;  Com.  v.  Strain,  10  Met 

587;  a  V.  Pritchard,  35  Conn.  319;  a  521;  Com.  v.  Hulbert  12  Met  446; 

V.  Jackson,  39  Conn.  22a  Com.  v.  Davidson,  1  Cush.  33;  Cora. 

Florida,—  Hamilton  v.  a,  16  Fla.  v.  Morrill,  8  Cush.  571 ;  Com.  tJi.  Nason, 

288;  Ladd  v.  a,  17  Fla.  215, 217;  [Scar-  9  Gray,  125;  Com.  v.  Lannan,  1  Allen, 

let  VL  a,  25  Fla.  717.]  590;  Com.  v.  Goddard,  4  Allen,  312; 

Illinois.—  Thomson  v.  P.,  24  IlL  60;  Com.  v.  Jeffries,  7  Allen,  548;  Com.  v, 

Morton  v.  P.,  47  HI.  468;  Rainforth  v.  Lincoln,  11  Allen,  233;  Com.  v.  Nor- 

P.,  61  nL  365.  ton,  11  Allen,  266;  Jeffries  17.  Com., 

Indiana.— S.  v.  Smith,  8  Black!  12  Allen,  145;  Com.  v.  Connolly,  97 

489,  490;  a  v.  Magee,  11  Ind.  154;  Q.  Mass.  591;  Com.  u  Hooper,  104  Mas& 
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and  style  of  Z.  &  T.,  with, intent  to  defraud,  tbat  he  had  aatisfied  a  certain 
deed  of  trust  which  M.  had  or  held  upon  the  said  A. 'a  cotton  crop,  and  that 
the  said  M.  had  directed  and  given  authority  to  him  the  said  A.  to  receive 

from  the  said  X.  and  Y.  the  proceeds  of  said  cotton  crop,  which  was  then 

549;  Com-  v.  Dean,  110  Masa  64;  Com.  Clough,  17  Wend.  851 ;  P.  v.  Williams, 

V.  Hutchison,  114  Masa  825;  Com.  v,  4  Hill  (N.  Y.\  9;  Fenton  u  P.,  4  HiU 

Coe,  116  Masa  481;  Com.  v.  Parmen-  (N.  Y.),  126;  P.  v.  Crissie.  4  Denio, 

ter,  121  Masa  854;  Com.  v.  Ashton,  525;  Smith  u  P.,  47  N.  Y.  308;  P.  v. 

126  Mass.  884;  Com.  v.  Stevenson,  127  Blanchard,  90 N.  Y.  814, 815;  Webster 

Masa  446;  Com.  uHarkins,  128  Masa  v.  P.,  92  N.  Y.  422;  P.  u  Elale,  1 

79;  Com.  v.  Howe,  182  Masa  250;  Wheeler,  CriuL  Gaa  174;  P.  v.  Con- 

[Com.  V.  Sessions,  169  Masa  829;  Com.  ger,  1  Wheeler,  Crim.  Ca&  448;  Skiff 

«L  Mulrey,  170  Masa   103;  Com.  «.  u  R,'2  Parker.Ca  189;  P.  uChand- 

Blanchett,  157  Masa  486;  Com.  ti  ler,  4  Parker,  C.  C.  281;  P.  v.  Sully,  5 

O'Brien,  172  Masa  24a]  Parker,  C.  a  142;   P.  v.  Smith.  5 

[Maryland.—  8.  v.  Blizzard,  70  Md.  Parker,  C  Q  490;   P.  v.  Cooke,  6 

885 ;  Cornell  u  &,  85  Md.  1.]  Parker,  a  C.  81 ;  P.  v.  Stetson,  4  Barh 

MichigarL—F.  v.  Winslow,  89  Mioh.  151 ;  P.  u  Higbie,  66  Barb.  131 ;  Clark 

505;  P.  v.  Cline,  44  Mich.  290;  Higler  v.  P.,  2  Lana  829;  P.  tx.  Chandler,  1 

V.  P.,  44  Mich.  299,  800,  note;   P.  v.  Buf.  560,  561. 

Pray,  1  Mich.  (N.  P.)  69;  P.  r.  Sunmer,  North  Carolina,—  S,  v.  Fitzgerald, 

1  Mich.  (N.  P.)  214;  [P.  ©,  JKinney.  110  1  Dev.  A  Bat.  406;  &  v.  Boon,  4  Jones 

Mich.  97;  P.  n  Summers,  115  Mich.  (N.  G),  468;  &  v.  Pickett,  78  N.  C. 

^37;  P.  V.  Behee,  90  Mich.  856;  P.  v.  458;  a  t;.  Mimday,  78  N.  C.  460;  &  v. 

Lennox,  106  Mich.  625.]  Lambeth,  80  N.  C.  308;  a  v.  Holmes, 

Minnesota.—  S.  v.  Benson,  28  Minn.  82  N.  C.  607:  a  n  Reese,  83  N.  C.  6S7; 
424;  a  V.  Gray,  29  Minn.  142;  [S.  v.  a  v.  Eason,  86  N.  a  674;  &  v.  Dick- 
Butler,  47  Minn.  488.]  son,  88  N.  C.  648;  [a  v.  Hargrave,  103 

Jlft89is8tpjpi— Bowler  v.  a,  41  Misa  N.  C.  828;  8,  v.  Caldwell,  112  N.  C. 

570.  854;  a  v.  Bryan,  112  N.  C.  848;  a  v. 

Mi88(mrl—S.  v,  Evers,  49  Ma  542;  King,  67  N.  H.  210.] 

a  r.  Saunders,  63  Ma  482,  488;  a  v.  Ohio.—  Norris  v.  a,2&Ohio  St  217; 

Vorback,  66  Ma  168, 171;  a  vl  Brad-  Bllara  v.  a,  25  Ohio  St.  885;  Baker  v. 

ley,  68  Ma  140;  a  v.  Smallwood,  68  a,  81  Ohio  St  814;  Kennedy  v.  a,  84 

Ma  192;  a  v.  Fancher.  71  Ma  460;  a  Ohio  St  310;  Redmond  v.  S.,  85  Ohio 

V.  Porter,  75  Ma  171,  172;  [a  v.  Mo-  St  81. 

Chesney,  90  Ma  120;  a  v.  Delay,  93  Penwtylvania,^  Com.  v,  Henry,  10 

Ma  98;  a  v.  Morgan,  112  Mo.  202;  a  Harris  (Pa.),  25a 

^  Jackson,  112  Ma  585;  a  v.  Barbee,  South  Carolina.—  Q.  v.  Wilson,  2 

136  Ma  440.]  Mill,  135;  Middleton  v.  a,  Dudley 

[Montana.— Ter.  v.  Underwood,  8  (Q.  C),  276. 

Mont  181.]  Tennessee,— Jim  v.  8.,  8  Humph. 

New  Hampshire.— Q.   v.   Call,  48  603;  £ritt  v.  a,  9  Humph.  81;  a  t\ 

N.  H.  126.  De  Hart,  6  Baxter,  222;  Wallace  v. 

New    Jersey.— Q.    V.    Tomlin,    5  a,  2  Lea,29,30;Mouldenua,  5  Lea, 

Dutoher,  13;  Q.  v.  Blauvelt,  9  Vroom,  577;  Canter  v.  a,  7  Lea,  849. 

^06;  [Oz  u  a,  59  N.  J.  L.  99;  Cunnings  7V«aa—  a  n  Viokery,  19  Tex.  826; 

ham  V.  a,  61  N.  J.  I*  666.]  Tomkins  tx.  a.  88  Tez.  228;  Bord  tt 

New  Forft:— P.  «.  Stone,  9  Wend,  a,  89^ Tez.  509;  Johnson  v.  a, 41  Tez. 

181;  P.  V.  Gates,  18  Wend.  811;  P.  v.  65;  a  vi  Dyer,  41  Tez.  520;  a  v.  Levi, 
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in  their  ht^nds,  and  bj  soeAns  o^  suoh  lalae  pretense  pbtained  1bx>in  the  iaid 
X  and  Y.  the  sum  of  sixty-five  dollars  in  money;  against  the  peace,  etc.^ 

§  422.  At  eammon  law^  shorter — (By  countdrfeit  coin)^ — 

Under  the  common-law  rules,  a  somewhat,  thoagh  not  greatly, 
briefer  expression  of  the  idea  than  the  foregoing,  changing, 
probably  for  the  better,  the  order  of  the  allegations  (the  fore- 
going following  the  common  order),  was  employed  in  a  late 
-case  and  adjudged  adequate.    It  is, — 

That  A.,  etc.,  on,  etc,  at,  eta  [devising  and  intending  to  cheat  and  de- 
fraud one  X  of  his  goods,  money  and  properly  ^],  unlawfjiUy,  knowingly 
And  designedly  did  falsely  pretend  to  the  said  X,  that  he  the  said  A.  h^d 
run  three  clamps  of  timber  from  Davis  bridge  in  said  county  to  the  mouth 
of  Rock  Fish  creek;  whereas,  in  truth  and  in  faot>  he  the  said  A.  had  not 
run  three  clamps  of  timber  from  Davis  bridge  in  said  county  to  the  inouth 
of  Bock  Fish  creels  as  he  the  saifl  A.  then  and  there  well  knew;  by  cqlor 
and  means  of  which  said  false  pretenses  he  the  said  A.  did  then  and  there 
unlawfully,  knowingly  and  designedly  obtain  from  the  said  X  the  sum  pf 
nine  dollars  [query,  see  poat,  g  423],  property  of  said  X,  with  intent '  to 
cheat  and  defraud  the  said  X;  against  the  peace,  etc.* 

41  Tex.  568;  Washington  «.  S.,  41  plainly  it  need  not  be  both  here  and 

Tex.  588;  Martin  «.  &,  1  Tex.  Ap.  586,  at  the  close  of  the  indictment 

587:  Harwilsky  v.  &,  9  Tex.  Ap.  877;  <  See  the  last  nota 

Mathews   v.   B.,   10   Tex.  Ap.  279;  ^S.  u  Dickson,  88  N.  Q  648.     In 

Stringer  v.  S.,  18  Tax.  Ap.  520;  [Faulk  this  form,  which   omits  the  word 

r.  Sw,  88  Tex.  CrinL  R  77.]  "  feloniously,'*  the  offense  is  assumed 

Fermont— Sw  v.  Bacon,  7  Vt  219;  to   be    misdemeanor.      Of    course, 

S.  V.  Sunmer,  10  Vt  587;  S.  v.  Lath-  whether  the  pleader  takes  this  form 

top,  15  Vt  279;  [S.  v.  Switzer,  68  Vt  or  the  formula  in  section  before  the 

<604]  last,  or  any  other,  for  his  model,  he 

Virginia.^  Ck>m.  t^  8winiiej»  1  Va.  will  lay  the  statute  on  which  he  is 

Cas.  146,  160.  proceeding  before  him,  and  see  that 

[WashingtofL — &    vl    Bokien,  1^  his  allegations  do  not  depart  from 

Wash.  40&]  its  terms.     Another  short  form  ad- 

Wegt  Virginicur-  S.  v.  Hurst  11  W.  judged  also  to  be  good— &  v.  Boon, 

Va,  54  4  Jones  (N.  Q),  468  —  is,— 

Wisconaifk^Q,  «l  Kube,  20  Wi&  That  A,  etc.  [being  an  evil-disposed 

-217.  person,  needlets,  ante^  %  46,  and  wick- 

[Wyoming^^BAjueB  v.  Ter.,8  Wya  edly  designing  to  cheat  one  X,  need- 

167.]  leMS,  as  see  above],  on,  eta  [with  force 

Uhtfed/Gftotea— District  of  Colum-  and  arms,  needless,  ante,  %  48],  at 

bia.    n.  8.  VL  HalCb  4  Cranch,  G  CX  88;  eta,  knowingly  and  designedly,  by 

J<mee  vl  U.  &,  5  Granch,  G.  C  647.  means  of  a  certain  false  token,  to 

1  Oliver  V,  S.,  87  Ala.  184;  [U.  &  tJi  wit  by  means  of  a  quarter  of  a  dol- 

Lehman,  89  Fed.  B.  768;  U.  &  tJi  lar  which  the  said  A.  well  knew  to 

Beat^,  6  Fed.  B.  740l]  be  counterfeit,  did  then  and  there 

'As  to  this,  tee  anU,  %  420  and  obtain  from  the  said  X  one  piece  of 

•nota    If  its  insertion  is  neoessavy,  g^ingerbread,  with  intent  to  cheat 
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§  423.  By  forged  and  other  worthless  paper .^ — For  ob- 
taining a  chattel  and  coin  by  the  false  pretense  that  a  flash 
note  was  good,  it  has  been  adjudged  adeqaate  in  allegation, 

where  the  offense  was  misdemeanor,  to  say, — 

That  A.,  eta,  and  B.,  etc,  on,  eta,  nnlawfully  did  falselj  pretend  to  one 
X,  that  a  certain  printed  paper  then  and  there  produced  bj  him  the  said 
A^f  and  bj  him  offered  and  given  to  the  said  Z.  in  payment  for  certain  pigs, 
before  then  agreed  to  be  sold  bj  the  said  X  to  the  said  A.,  was  a  good  and 
Taiid  promissory  note  for  the  payment  oU  eta ;  by  means  of  which  said 
false  pretense^  the  said  A^  and  R  did  then  and  there  unlawfully  obtain 
from  the  said  X  five  pigs  of  the  value  of,  eta,  one  piece  of  the  current  gold 
coin,  eta,  called,  eta,  of  the  value  of,  eta  [and  specifying  in  like  manner 
the  rest  of  what  was  received  in  change  ^,  of  the  moneys,  goods  and  chat- 
tels of  the  said  X,  with  intent  then  and  thereto  cheat  and  defraud  him  the 
said  X  of  the  sama  Whereas  in  truth  and  in  fact  the  said  printed  paper 
was  not  a  good  and  valid  promissory  note  for  the  payment  of  the  aforesaid 
sum  of,  eta,  or  for  the  payment  of  any  sum  whatever  [and  this  the  said  A. 
and  R  then  and  there  well  knew  *];  against  the  peaces  eta^ 

§  424.  As  to  peeuniary  standing. — The  allegations  may  be, — 

That  A«,  eta,  on,  eta,  at,  eta,  did«  with  the  intent  to  cheat  and  defraud 
one  X,  then  and  there  [feloniously],  unlawfully,  knowingly  and  designedly 

and  defraud  the  said  X;  against  the  the  provision  (14  dt  15  Vict,  a  100, 

peace,  eta  §  18)  is,  that  ''that  in  every  indict- 

Compare  this  form  with  the  one  ment  in  which  it  shall  be  necessary 

several  times  longer,  for  the  like  of-  to  make  any  averment  as  to  any 

fense,  in  Com.  v,  Nason,  9  Gray,  12&  money  or  any  note  of  the  bank,  eta, 

1  Grim.  Law,  n,  §  448.  it  shall  be  suflScient  to  describe  such 

'How  allege  money,  ete. — It  ap-  money  or  bank-note  simply  as  money, 

pears  to  be  the  doctrine  that,  in  the  without  specifjring  the   particular 

absence  of  any  statutory  modifica-  coin,"  eta    And  see  ante,  §  404 

tion  of  common-law  requirements^  '  The  matter  in  these  brackets  is, 

the  allegation  of  the  thing  wrong-  beyond  a  reasonable  doubt,  necessary 

fully  taken  must  be  the   same  in  in  this  case.  Ante^  g  419  and  nota  It 

false  pretenses  as  in  larceny.    Crim.  is  not  in  the  indictment  copied,  but 

Pra,  II,  §  173.    "  Money "  ordinarily  the   particular    question    was    not 

means  coin  (Stat  Crimes,  §g  217, 844-  raised. 

846),  the  pieces  taken  must  be  de-  ^  Reg.  tx  Coulson,  1  Den.  CL  GL  592, 

scribed,  and  it  will  not  suffice  sim-  4  Cox,  G.  C.  227.    Compare  this  form 

ply  to  say  such  a  smn  in  money,  or  with  that  for  the  like  common-law 

coin  of  so  much  valua    Crim.  Pra,  cheat,  ante^  §  278.    For  other  forms 

n,  §§  703-705.    A  fortiori,  the  alle-  for  cheating  by  the  use  of  different 

gation  of  money  will  not  cover  bank-  sorts  of  forged  and  other  worthless 

notes.     Crim.  Pra,  II,  §  782,  where  paper,  see  3  Chit.  Crim.  Law,  1016;  6 

the   right   method  is  pointed  out  Cox, C.  C.  Ap  49;  Hid.  Ap  11;  Rex  t*. 

The  rules  for  this  are  embarrassing  Freeth,  Ross.  &  Ry.  127;  Reg.  v.  Phil- 

in  practice,  and  they  are  in  England  potts,  1  Car.  &  K.  112;  Reg.  u  Evans, 

and  pretty  extensively  in  this  conn-  5  Car.  dt  P.  553;  Smith  u  P.,  47  N.  Y. 

try  relaxed  by  statute    In  England  308. 
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falselj  pretend  to  the  said  Z^  that  he  the  said  A^  was  owing  but  little;  that 
he  was  owing  11  for  a  pair  of  oxen,  and  was  not  owing  an  j  other  large 
debt;  that  the  sale  of  wood  and  bark  owned  byhioi  the  said  A,  would  more 
than  pay  all  he  owed  [or,  setting  out  any  other  false  pretenses  as  they  were 
actually  made^];  and  that  his  note  for  two  hundred  and  fifty  dollars  [or, 
eta,  as  the  proofs  will  be]  was  good;  whereas,  in  truth  and  in  fact,  he  was 
then  owing  large  amounts;  he  was  then  owing  other  large  debts  in  addition 
to  what  he  was  then  owing  M.  for  a  pair  of  ozen,^  and  the  sale  of  wood  and 
bark  which  he  then  owned  would  not  more  than  pay  for  all  he  then  owed, 
and  his  note  for  two  hundred  and  fifty  dollars  was  not  then  good  [or,  etc, 
negativing  whatever  pretenses  have  been  alleged],  all  of  which  he  the  said 
A.  then  and  there  well  knew;  by  color  and  means  of  which  false  pretenses 
he  the  said  A^  did  then  and  there  [feloniously],  unlawfully,  knowingly  and 
designedly  obtain  from  the  said  X  one  pair  of  oxen  of  the  property  [or, 
goods  and  chattels,  eta']  of  the  said  X,  of  the  value  of,  eta,  with  the  intent 
to  cheat  and  defraud  as  aforesaid  the  said  X ;  against  the  peace,  eta^ 

§  435.  Other  pretenses. —  The  books  are  full  of  forms,  set- 
ting ont  the  allegations  for  almost  every  sort  of  false  pretense 
imaginable.  To  copy  them  would  simply  augment  these  pages 
with  no  compensating  advantages  to  the  pleader.*  Still  what 
is  set  down  in  the  note  may  be  helpful. 

» Crim. Pro, II,  §  17a  "Where the  sonal  property);  6  Cox,  C.  C.  Ap.  61, 
false  pretenses  consist  of  words  used  90;  6  id.  Ap..60.  In  S.  v,  McConkey, 
by  the  respondent,  it  is  sufficient  to  supra,  the  allegation  of  the  false  pre- 
set them  out  in  the  indictment  as  tense  was,  "  that  he  the  said  A.  was 
they  were  uttered,  without  under-  then  and  there  the  owner  of  a  certain 
taking  to  explain  their  meaning.*'  city  lot;  to  wit,  lot  one,  in  block  two 
Bellows,  J.,  in  a  VL  CaU,  48  N.  H.  126,  in  Van's  addition  to  the  city  of  Dee 
131, 182.  Moines,  Iowa,  and  .  .  .  that  a  certain 

*Crim.  Pra,  II,  §  108;  post,  %  425,  lot  which  he  the  said  A.  then  and 

nota  there  pointed  out,  showed,  and  desig- 

*  Ante,  §  420.  nated  to  him  the  said  X.,  was  lot  one, 

^  &  u  Gall,  auprcL    For  other  forms  in  block  two»  in  Van's  addition  to  the 

see  post,  §  434;  6  Cox,  C.  C.  Ap.  61, 58,  city  of  Des  Moines,  Iowa,  aforesaid." 

54,94, 157.  Against  a  married  woman,  Being  military  officer,  etc.—  In  one 

who,  liying  apart  from  her  husband  case  the  false  pretense  alleged  was, 

nnder  an  aUowance,  bought  goods  "that  he  the  said  A.  was  then  and 

under  the  pretense  that  she  was  liv-  there  a  captain  in  the  Sixth  New 

ing  with  him  and  he  would  pay  for  York  cavalry,  and  was  then  and  there 

them.  Reg.  v.  Davis,  11  Ck>x,  C.  C.  181.  enlisting  soldiers  by  authority  of  the 

^  Ante,  %^1S,  Ownership.— For  ob-  United  States  government  for  his 

taining  valuables  under  the  false  company,  to  wit,  a  company  in,*'  eta 

pretense  of  owning  particular  prop-  P.  v,  Cooke,  6  Parker,  C.  C.  81.    And 

erty  (Crim.  Law,  II,  §g  426,  444),  a  see  Beg.  v.  Gardner,  Dears.  &  R  40, 

r.  McConkey,  49  Iowa,  499;  Webster  7  Cox,  C.  GL  186.    And  for  another 

«  P.,  92  N.  Y.  422  (where  land  con*  like  form,  see  Hamilton  v,  Reg.,  9  Q. 

veyed  was  subject  to  a  mortgage);  K  271,  2  Cox,  C.  C.  11;  and  the  same 

Com.  V,  Lincoln,  11  Allen,  288  (per-  form  in  Reg.  v.  Hamilton,  1  Cox,  C 
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§  4:20.]  SPECIFIC  OFFENSES.  [bOOK   III. 

§  426.  Personating. —  A  species  of  false  pretense  is  falsely 
personating  another;^  and,  as  snch,  it  may  be  laid  in  the  same 
manner  as  any  other  false  pretense.  Various  sorts  of  it  are  like- 
wise punishable  under  statutes  made  in  special  terms  for  their 
suppression.  The  indictment  is  easily  drawn,  and  no  special 
forms  for  it,  under  the  greatly  varying  statutes,  need  here  be 
given.* 

C,   224,    245.    Bonght    property  —  then  proposed  to  and  did  seU  and  de- 
whioh  must  be  immediately  paid  for,    liver  to  the  said  X.;  by  means  of 

4  Cox,  CL  G.  Api  33.    Horse  —  falsely  which  said  false  pretense  the  said  A. 

represented    sound,    eta     Reg^    v.  and  R  did  then  and  there  unlawfully 

Keighley.  Dears.  &  R  145, 7  Cox,  C  obtain  from  the  said  X.  the  sum  of, 

CL  217 ;  8  Cox,  C  G.  Ap.  49;  &  vl  Jack-  eta,  of  the  moneys  of  him  the  said  X 

son,    89    Conn.    229.    Authority. —  [this  allegation  of  money  is  probably 

False  pretense  of  authority  to  receive  not  good  except  by  the  aid  of  8tat- 

money,  eta,  antCf  %  420;  6  Cox,  C.  CL  utes  which  now  exist  in  England 

Ap  61,  138.    Carrier,  etc. —  falsely  and  largely  in  our  states,  as  see  ante, 

pretending  delivery  of  parcel,  or  oth-  j$  423  and  note],  with  intent  thereby 

erwise  a  sum  due,  3  Chit  Crim.  Law,  then  and  there  to  cheat  and  defraud 

1019;  a  V.  Kube,  20  Wis.  217;  Bex  v.  the  said  Z.  [here  slightly  altering 

Airey,  2  East,  30;  6  Cox,  C.  C.  Ap  55.  expressions  authorized  by  English 

Work, —  false  account  of,  6  Cox,  C.  C  statute,    to     satisfy     common-law 

Ap.  56b    Weight  or  measure,—  false,  rules] ;  whereas,  in  truth  and  in  fact, 

6  Cox,  C.  C.  Ap.  59,  62;  Bex  v.  Beed,  the  said  A.  and  R  were  not  then 

7  Car.  &  P.  848;  Beg.  v.  Lee,  Leigh  &  possessed  of  and  had  not  then  in 
C.  418,  9  Cox,  C.  CL  460.  Society,—  their  possession  a  large  quantity  of 
false  pretense  as  to  enrolment  ot,  good  tobacco,  to  wit,  two  bales  of  to- 
eta,  5  Cox,  CL  CL  Ap.  79;  6  id.  Ap^  68L  bacco  containing,  eta,  of  the  value 
Unmarried, —  that  the  defendant  of,  eta,  as  they  the  said  A.  and  R 
was,  Beg.  v,  Copeland,  Car.  &  H  516;  did  then  and  there  so  falsely  pre- 
Beg.  i;.  Johnston,  2  Moody,  254  tend*  but  only  [here  extending  the 
Honey  paid,— false  pretense  as  to,  negative  averment  beyond  a  bare  ^ 
3  Chit  Crim.  Law,  1011;  6  Cox,  C.  C.  denial,  as  see  ante,  §  424;  Crim.  Pra, 
Apb  51.  Pauper,-  falsely  pretend-  n,  §  168]  two  bales  which  contained 
ing  a  child  to  be  a,  3  Chit  Crim.  half  a  pound  weight  of  tobacco 
Law,  1009.  Goods, —  quality  of,  6  together  with  a  large  quantity  of 
Cox,  C.  C  Ap.  60.  In  Beg.  v,  Kern-  stones,  bricks  and  sawdust,  as  they 
gan,  Leigh  &  C  883,  9  Cox.  C,  C.  441,  the  said  A.  and  R,  at  the  time  they  so 
the  allegations,  a  conviction  whereon  falsely  pretended  as  aforesaid,  well 
was  affirmed,  were, —  knew;  against  the  peace,  eta** 

**  That  A.,  eta,  and  R,  eta,  on,  eta,  ^  Crim.  Law,  II,  ^§  152-155,  439. 

at,  eta,  unlawfully,  knowingly,  and  ^  por  forms,  see  3  Chit  Crim.  Law, 

designedly  did  falsely  pretend  to  X.,  1083, 1085, 1086;  6  Cox,  C.  C.  Ap.  63; 

that  they  the  said  A.  and  R  were  Bexv.  Berthand,4Went  PL  55;  Beg. 

possessed  of  a  large  quantity  of  good  t;L  Lake,  11  Cox,  C  C  333;  Bex  v. 

tobacco,  to  wit,  two  bales  of  tobacco  Tannet,  Buss.  &   By.  851 ;   Bex   v, 

containing,  eta,  of  the  value  of,  eta,  Story,  Buss.  &  By.  81 ;  Bex  v.  Martin, 

and  which  they  the  said  A.  and  R  Buss.  &  By.  324;  Bex  v.  Cramp,  Buss. 
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OH.  ZZZni.]  FALSE  PBETENSBS.  [§§  427,  428. 

§437«  Chose  in. action. —  The  indictment  for  obtaining  a 
4)ho86  in  action  by  false  pretenses  is  the  same  as  that  for  thus 
getting  any  other  property.  But  the  pleader  must  see  that  he 
lays  the  acquired  thing  in  proper  terms.^  And  he  should  not 
oonfound  this  dereliction  with  that  of  — 

§  428,  Obtaining  signature.' —  A  common  form  of  the  stat- 
utory expression  is  "obtain  the  signature  of  any  person  to  any 
written  instrument,"  the  offense  being  otherwise  the  same  as 
is  supposed  in  the  foregoing  sections.  The  allegations  may  be, 
for  example, — 

[After  setting  out  the  false  pretenses  in  the  usual  way,  proceed:]  By 
means  of  which  said  false  pretenses  the  said  A.  did  then  and  there  unlaw- 
fully, knowingly  and  designedly  [or,  etc.,  employing  the  words  of  the  stat- 
ute] obtain  the  signature  of  the  said  X.>  to  a  certain  bond  bearing  date, 
etc.,  in  the  penal  sum  of,  etc.,  conditioned  for  the  payment  of,  etc.,  to  the 
said  A^  and  also  the  signature  of  the  said  X  and  Y.  his  wife  to  a  certain 
indenture  of  mortgage  bearing  date,  eta,  executed  to  the  said  A.  upon  cer- 
tain real  estate  of  the  said  X.  situated  in  the  county  of  M.,  conditioned  for 
Che  payment  of  the  said  siun  o^  eta,  which  indenture  of  mortgage  was 
afterward  duly  recorded  [and  following,  with  the  other  allegations,  the 
common  forms].^ 

Or,  the  allegations  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  unlawfully,  feloniously,  designedly, 
and  with  intent  to  defraud  one  X.,  represent  and  pretend  to  him  the  said 
X.  that  a  certain  instrument  in  writing  which  he  the  said  A.  then  and 
there  had  prepared  ready  to  be  executed  by  him  the  said  X.  was  an  order 
for  a  certain  number  of  patent  churns;  it  being  then  and  there  understood 
by  and  between  the  said  A.  and  the  said  X  that  he  the  said  X  should  exe- 
cute and  deliver  to  him  the  said  A.  such  an  order  for  patent  chuma  By 
means  of  which  false  representations  and  pretenses  the  said  A.  did  then 
and  there  obtain  the  name  and  signature  of  him  the  said  X  to  a  certain 
written  instrument  in  form  of  a  promissory  note  of  him  the  said  X,  pur- 
porting to  bear  date  the  day  and  year  aforesaid,  for  the  sum  ot  eta,  payable 

&  Ry.  827;  Bex  v,  Keefe,  Jebb,  6;  ^Crim.  Law,  II,  §§460,  484 

Rex  V.  Fitzmaurice,  Jebb,  29;  Martin  'This  sufficiently  implies,  what  is 

tz.  S.,  1  Tex.  Ap.  686,  587.  a  necessary  part  of  the  offense,  that 

I  As  to  which,  see  ante^  §  423,  note;  the  instrument  was  delivered.    Fen- 

Grim.  Pro,  II,  §  78a    For  a  form  for  ton  v.  P.,  4  Hill  (N.  Y.).  126. 

thus  obtaining  a  promissory  note,  see  ^Fenton  v.  P.,  suprcu    For  other 

4  Went  PL  78.    Bill  of  exchange,  8  forms  on  the  same  statute,  see  P.  v. 

Chit  Grim.  Law,  1020;  6  Cox,  a  C.  Stone,  9  Wend.  181;  P.  v,  Crissle,  4 

Ap.  67.  Bank  check,  6  Cox,  C  C.  Ap^  Denio,  626;  P.  v.  Sully,  5  Parker,  a  a 

67.  Valuable  security.  Rex  v,  Yates,  1  142b    [Should  aver  the  delivery  of 

Moody,  170;  Reg.  v.  Danger,  Dear&  &  the  instrument,  Sw  v.  Clark,  72  Iowa, 

R  307,  809.7  Cox,  C.  C.  80a    Railway  80;  8.  v.  McGinnis,  71  Iowa,  686;  a 

ticket,  Reg.  v.  Boulton,  1  Den.  C.  C.  v,  Jameson,  74  Iowa,  6ia] 
608»2  Car.  &  K. 917,3  Cox,aa  676. 
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§§  429--432.]  sPBoiFio  offenses.  [book  m. 

sixty  days  after  date  to  the  said  A.  or  order,  for  value  received.  Whereasi 
in  truth  and  in  f^t,  the  said  instrument  so  prepared  and  made  ready  f<»* 
the  signature  of  him  the  said  X  was  not  an  order  for  a  certain  number  of 
patent  churns,  and  was  not  any  instrument  which  it  was  then  and  there 
understood  between  the  said  A.  and  the  said  Z.  that  the  said  X.  should 
execute,  all  of  which  the  said  A.  then  and  there  well  knew;  against  the 
peaces  eta^ 

§  429.  Money  in  charity. —  For  obtaining,  by  false  pretenses, 
a  gift  in  oharity,'  the  indictment  sets  oat  the  particular  pre- 
tenses according  to  the  fact,  which  varies  in  the  several  cases. 
And  otherwise  it  is  constructed  on  the  ordinary  models.' 

§  430.  Swindling. —  The  various  sorts  of  cheating,  including 
this  offense,  are  in  some  of  the  states  termed  swindling.^  There 
appears  to  be  nothing,  depending  on  the  name,  to  modify  the 
indictment;  but  a  reference  to  some  cases  in  which  are  forms 
may  be  convenient.* 

§  431.  Confidence  game. —  We  have  a  statute  making  it  in- 
dictable to  obtain  ^^  any  money  or  property  by  means  of  the 
use  of  any  false  or  bogus  checks,  or  by  any  other  means  or  de- 
vice commonly  called  the  confidence  game."*  The  statute 
prescribes  the  form  for  the  indictment^ 

§  432«  Sleight  of  hand^  etc. —  A  statute  makes  punishable 
one  who,  "  by  the  game  of  three-card  monte,  so  called,  or  any 
other  game,  device,  sleight  of  hand,  pretensions  to  fortune- 
telling,  trick  or  other  means  whatever,  by  the  use  of  cards  or 
other  implements  or  instruments,  fraudulently  obtains  from 
another  person  property  of  any  description."*  And  an  indict- 
ment has  been  sustained  alleging, — 

That  A.,  eta,  on,  etc.,  at,  etc.,  did  fraudulently  obtain  from  one  X,  by 
means  of  a  game,  device,  sleight  of  hand  and  trick,  by  the  use  of  cards  and 
other  implements  and  instruments,  a  more  particular  description  of  which 

^  S.  tx  Joaquin,  48  Iowa,  181.    For  ton  v.  a,  Dudley  {8.  C.\  275;  a  v, 

other  forms  for  obtaining  a  signature  Dyer,  41  Tex.  520;  Johnson  tx  a,  41 

by  false  pretenses,  see  Com.  v.  Dean,  Tex.  65;  Burd  v,  a,  89  Tex.  509;  Mar^ 

110  Masa  64;  ConL  v.  Stevenson,  127  wilsky  v,  a,  9  Tex.  Ap^  377;  Stringer 

Mass.  446;  Ellars  t;.  a,  25  Ohio  St  tx  a,  18  Tex.  Ap^  620  (overruling 

885;  a  V.  Pryor,  80  Ind.  850;  Lang-  Tomkins  v.  a,  88  Tex.  228);  Mathews 

ford  tx  a,  45  Ala.  26.  tx  a,  10  Tex.  Ap.  279;  a  tx  Gray,  29 

s  Crim.  Law,  II,  §  467;  [Q.  tx  Saiong,  Minn.  142;  a  v,  Quinn,  47  Iowa,  86a 

95  Ma  84a]  ^  For  it  and  its  construction,  see 

<For  a  form,  see  Reg.  v.  John,  18  Pierce  v.  P.,  81  HL  9a 

Cox,  C.  G  100, 107;  [P.  tx  Fitzgerald,  '  For  the  form,  see  Morton  tx  P.,  47 

92  Mich.  32a]  IlL  46a 

*  And  see  Stat  Crimes,  §  418.  ^  Mass.  Gen.  Stats.,  oh.  161,  §  57. 

»a  «.  Wilson,  2  Mill,  135;  Middle- 
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OH.  XXXIII.]  FALSE   PBETENSKS.  [§§  433,  434. 

said  game,  device,  sleight  of  hand,  trick,  implements,  instrument  and  cards 
is  to  the  jurors  unknown,  certain  moneys,  to  wit,  divers  promissory  notes 
current  as  money,  of  the  amount  and  of  the  value  in  all  of,  etc.,  a  more 
particular  description  of  which  is  to  the  jiurors  unknown,  of  the  property 
of  him  the  said  X.;  against  the  peace,  eta^ 

§  433.  Defrauding  keeper  of  hotel. —  Under  the  Minnesota 
statute  it  is  good  to  say, — 

That  A^  eta,  on,  etc.,  at,  etc,  did  put  up  at  a  certain  hotel  of  one  X.,  and 
did  then  and  there  procure  at  the  said  hotel  entertainment,  accommoda- 
tion and  board  from  the  said  X,  who  was  then  and  there  the  keeper  thereof, 
without  paying  therefor,  and  with  the  intent  to  defraud  him  the  said  X. ; 
and  on,  eta,  at^  eta,  did,  with  such  fraudulent  intent,  remove  from  the  said 
hotel  the  baggage  and  effects  of  him  the  said  A.,  consisting  of,  eta,  while 
there  was  remaining  and  existing  thereon  a  lien  for  the  proper  charges  due 
to  the  said  X  from  the  said  A.  for  the  aforesaid  entertainment^  aooommo- 
dation  and  board;  against  the  peace,  eta' 

§  434.  Attempts. — Where  steps  toward  cheating  by  false 
pretenses  have  proved  ineffectual,  the  disappointed  wrong-doer 
may  be  indicted  for  the  attempt.'  How  attempts  in  general 
are  to  be  charged  we  have  already  seen>  In  most  cases,  the 
ready  method  for  this  attempt  is  to  construct  the  indictment 
the  same  as  for  a  substantive  cheat,  but  to  say,  ^'  did  attempt 
to  obtain,"  etc.,  instead  of  "  did  obtain,"  etc.*    Thus, — 

That  A«,  eta,  on,  etc.,  at,  eta,  did  unlawfully,  fraudulently  and  deceit- 
fnUy  falsely  pretend  to  one  X  that  he  was  a  member  of  a  certain  firm,  etaj 
that  the  said  firm,  eta,  was  then  in  solvent  circumstances,  and  had  then  a 
balance  in  its  favor  of  ten  thousand  dollars;  by  means  of  which  false  pre- 
tenses the  said  A.  did  then  and  there  unlawfuUy  attempt  and  endeavor  to 
uniawf uUy  obtain  from  the  said  X  [say  what],  of  the  value  of,  eta,  of  the 
property  of  the  said  X.,  with  the  intent  then  and  there  to  cheat  and  defraud 
the  said  X.  of  the  same.  Whereas,  eta  [proceeding  to  the  end  as  on  a  charge 
of  the  sabstantive  offense];  against  the  peace,  eta* 

iCk>D:L  V.  Ashton,  126  Masa  884  '   <  Crim.  Law,  n,  §  48a 

Under  a  similar  statute  in  Iowa  it  ^Ante,  g§  100-1121 

has  been  held  adequate  to  say,  <*by  «Crim.  Pra,  II,  §§  104»  195;  [EL  v. 

mean  J  of  a  certain  device  and  game  Sarong,  05  Mo.  849.] 

did  obtain  from  X.  the  sum  of  five  *  Beg.  v.  Kealey,  2  Den.  C.  C.  68, 70, 

dollars^  lawful  money;  said  device  6  Cox,  C.  C.  198.    For  other  forms  for 

being  a  sleight-of-hand  game,  per-  the  attempt,  see  0  Ck>x,  C.  G.  Ap.  61 ; 

formed  with  a  strap,  and  known  as  7  id.  Ap.  24:  Keg.  v.  Garrett,  Dears, 

the  strap  game.**    S.  v,  Quinn,  47  232;  Reg.  v.  Eagleton,  Dears.  876,  6 

Iowa,  36a  Cox,  C  G.  559;   Reg.  v.   Henshaw, 

sa  u  Benson,  28  Minn.  424.  Leigh  &  G  444,  9  Cox,  Q  C.  472L 

For  FALSE  TOEIEN,  see  Cheats  at  ComcoN  Law. 
FELONIOUS  HOMICIDE,  see  Homicidk, 
FERRY,  see  Way. 
FIRING  BUILDINGS,  see  Arson. 
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CHAPTER  XXXIV. 

FISH  AND  OAME.1 

4 

§  435.  In  general  —  What  for  this  chapter. —  The  offenses 
under  the  statutes  for  the  protection  of  fish  and  game  are  in 
the  main  simple,  and  little  difficulty  will  arise  in  the  construc- 
tion of  the  indictment.  Not,  therefore,  attempting  to  cover 
the  whole  ground,  we  shall  in  this  chapter  consider  some  of 
the  forms,  of  a  sort  to  enable  the  pleader  to  discern  how  the 
rest  should  be. 

§  436.  Game.' — Under  a  statute  making  punishable  any  one 
who  ^^  shall  have  in  his  control  or  possession  any  wild  fowl  re- 
cently killed,"  •  the  allegations  may  be, — 

That  A.,  eta  [ante,  §§  74-77],  on,  eta,  at,  eta  [ante,  §  80],  unlawfully  did 
haye  in  his  control  and  possession  a  certain  wild  fowl,  to  wit,  a  plover,^  then 
recently  killed;  against  the  peaoe,  eta  [ante,  §§  66-69]^* 

§  437.  Oysters  and  clams. — Under  the  provision  that  ^*no 
person  shall  take  any  oysters,  quahaugs,  clams,  or  other  shell- 
fish within  the  waters  or  on  the  shores  of  this  state,  unless  he 
be  an  inhabitant  thereof  and  domiciled  therein ;  and  every  citi- 
zen of  any  other  state  or  country  who  shall,  etc.,  shall  forfeit," 
etc.,  the  indictment  mr.y  aver, — 

That  A.,  eta  [ante,  §§  74-77],  on,  eta,  at,  eta  [ante,  %  80],  not  being  an  in- 
habitant of  this  state  and  not  being  domiciled  therein,  but  being  a  citizen 
of  the  state  of  M.,  did  then  and  there^  within  the  waters  of  this  states  take 
from  the  said  waters  a  large  quantity,  to  wit,  ten  bushels  of  oysters;  against 
the  peace,  eta  [ante,  §g  06-69].* 

1  For  the  direct  elucidations  of  the  *  Whitehead  v,  Smithers,  2  G  P.  D. 

offenses  created  by  statutes  for  the  558;  [&  v.  Thrasher,  79  Ma  17;  S.  u 

protection  of  fish  and  game,  with  Peters.  51  N.  J.  244;  SLu  Tibbetts,  86 

the  pleading,  practice  and  evidence,  Ma  189;  Javins  tx  U.  S.,  11  Ap.  D.  C. 

see  Stat  Crimes,  §g  1128-1135.    Indi-  845.] 

rect,Crim.  Law,  I,  §516;  Crina.  Pra,  •&  t\  Medbury,  8  R  L  18a    For 

I,  §574;  II,  §878;  Stat  Crimes,  §§20,  other  forms  see,  for  taking  clams 

277,  nota  contrary  to  a  statutory  regulation, 

sStat  Crimes,  §§  1138-1185.  Com.  v.  Bailey,  18  AUen,  541.    Tak- 

s  89  &  40  Vict,  a  29,  §  2L  ing  oysters  from  a  fishery,  8  Chit 

^See  ante,  §  846^  nota  Crim.  Law,  977.   Violating  the  Mary- 
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OH.  zzxnr.j  fish  aijyd  qamjl  [§§  438-440. 

§  438.  Fishing  in  unlawful  manner. —  The  allegations,  if  so 
the  statutory  terms  are  covered,  may  be, — 

That  A.,  etc.,  on,  etc.,  at.  etc.,  did  unlawfully  catch  and  take  fish  in  and 
from  the  waters  of  M.  river  in  said  county,  with  and  by  means  of  a  certain 
net,  and  in  another  manner  than  by  baited  hook  and  line  [or,  otherwise 
negativing  the  method  which  the  statute  permits;  or,  under  a  statute  in 
different  terms,  did  unlawfully  use  a  sweep  seine  in  the  waters  of,  eta,  said 
seine  having  a  mesh  which  stretches  less  than  five  inches];  against  the 
peace,  eta^ 

§439.  Other  unlawful  IBshing.— The  following,  if  on  a* 
statute  which  it  covers,  is  good  for  fishing  in  a  pond  set  apart 
for  the  private  cultivation  of  fish:  — 

That  A.,  etc.,  on,  eta,  at,  eta,  did  unlawfully  fish  and  take  fish  in  and 
from  that  part  of  a  certain  pond  commonly  known  as  M.  pond,  in  which 
fishes  are  lawfully  cultivated  and  artificially  maintained,  without  the  pei^ 
mission  of  X.,  who  was  then  and  there  the  owner  and  proprietor  of  said 
fishes  and  pond;  against  the  peace,  eta> 

§  440«  Obstructing  passage. —  Though  permanently  to  ob- 
struct the  passage  of  fish  up  a  navigable  river,  where  the  pub- 
lic have  a  right  of  fishing,  is  indictable  at  the  common  law,  it 
is  because  such  act  is  a  common  nuisance,'  —  not  within  this 
chapter.    We  have  also,  as  to  this,  some  restraining  statutes.^ 

land  oyster  act»  BroU  tx  &,  45  Md.  &  v.  Skofield,  86  Me.  149;  Venturio  v. 

856.  Virginia  fishing  law,  Hendricks  &,  87  Tex.  Grim.  R.  658;  Keonn  v,  S., 

V.  Com.,  1  Mat  984^  98a    At  common  64  Ark.  381.] 

law,  for  dredging  and  fishing  for  ^  Com.  v,  Weatherhead,  110  Masa 

oysters  in  a  public  fishery  **  with  cer-  175;  Com.  v.  Vincent»  108  Masa  441. 

tain  unlawful  trammels,  drag-nets,  For  other  forms,  see  4  Went.  PL  356; 

sweep-nets,  engines  and  Instruments"  8  Chit.  Crim.  Law,  976;  Rex  v,  Sad- 

thereby  destroying  *' several  great  ler,  2  Chit  519;  Stuttsman  v.  S.,  57 

quantities  of  very  small  oysters,  eta,  Ind.   119;  Rex  n  Edwards,  1  East 

and  spats  of  oysters,''  eta,  to  the  pre-  278.    For  breaking  down  dam  and 

Tenting  of  their  increase  and  the  carrying  away  fish,  6  Cox,  C  d  Ap. 

destruction    of  the  fishery.  Rex  v.  68,  69.    Putting  line  into  fish  pond, 

Lewis,  Trem.  P.  Q  24a  Id.,  69.    Fishing  at  forbidden  time, 

1  Maney  u  &,  6  Lea,  218;  Com.  v.  S.  v.  Cottle.  70  Ma  19a    On  Sunday, 

Wait  181  Mass.  417.    And  see,  for  Com.  v,  McCurdy,  5  Mass.  824    By 

other  forms,  Moulton  v,  Wilby,    9  unauthorized  persons,  Com.  v,  Went- 

Cox,  a  a  818;  Hodgson  v.  Little,  9  worth,  15  Masa  ISa 

Cox,  a  a  827;  P.  v.  Reed,  47  BarK  'Stat  Crimes,  §  1129. 

285;  Updegraff  v.  Com.,  6  &  &  R.  5;  ^  For  forms  fdr  the  indictment,  see 

[EL  V.  Adams*  78  Ma  486;  S.  t;L  Smith,  Com.  v.  Knowlton,  2  Masa  530;  Com. 

61  Vt  846;  &  eta  v.  MeskeU  (N.  J.),  v.  Ruggles,10  Masa  891;  [&,  n  Griffin, 

28  AtL  R.  888;  Com.  v.  Bell,  17  Ky.  89  Ma  4a] 
L.  R.  277;  a  «.  Tabell,  10  Wash.  498; 

For  FOOD,  see  Noxious  and  Adulterated  Foodi 
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CHAPTER  XXXV. 

FORCIBLE  ENTRY  AND  DETAINER.I 

§  441.  Cluster  of  offenses  —  (Elsewhere). — The  combined 
'common  and  statutory  laws  of  our  differing  states  fnrnish  a 
cluster  of  offenses  which,  in  this  volame,  are  collected  under 
the  three  several  titles  of  "  forcible  entry  and  detainer,"  "  for- 
cible trespass  "  and  ''  trespass  to  lands."  Yet  these  offenses 
present  such  differences  in  the  respective  states  as  to  admit  of 
DO  quite  satisfactory  classification. 

§  442.  Formula  for  indictment. —  The  explanations  in 
"  Criminal  Procedure  "  *  will  give  the  reader  a  better  general 
idea  of  the  indictment  than  it  is  possible  for  a  formula  to  con* 
vey.  Practically,  it  is  in  most  instances  on  a  statute,  and  the 
statutes  are  numerous  and  varying,  and  the  terms  of  the  par- 
ticular one  must  be  covered ;  while,  likewise,  the  facts  special 
to  the  individual  case  may  largely  influence  even  the  allega- 
tions of  the  stabler  sort.  Still  some  help  may  be  obtained  from 
the  following,  which  the  pleader  will  accept  as  thus  subject  to 
be  modified;  namely, — 

That  A.,  etc.,  B.,  eta,  and  GL,  etc  [ante,  §g  74-77],  on,  eta,  &t,  eta  [ante^ 
§  80],  did  forcibly,  violently,  tumultuously  and  with  a  strong  hand'  enter 
into  and  upon  a  certain  messuage  and  lands  ^  then  and  there  in  the  peace- 
able and  quiet  possession  of  one  X;  and  him  the  said  X.  did  then  and  there 
forcibly,  violently,  tumultuously  and  with  a  strong  hand,  putting  him  in 
fear,  expel,  amove  and  put  out  therefrom  [or,  if  the  wrong  consists  of  a 
forcible  detainer,  that  A.,  eta,  on,  eta,  at,  eta,  having  theretofore  obtained 

1  For  the  direct  elucidations  of  this  this  offense  are  **  with  a  strong  hand," 
offense,  with  the  pleading,  practice  and  it  is  never  practically  well  to 
and  evidence,  see  Grim.  Law,  II,  omit  them,  though  there  may  be  an 
^§  489-^16;  CriuL  Pra,  II,  §§  869-  indictment  so  framed  as  to  be  good 
38a  Incidental,  Grim.  Law,  I,  §j^  536-  without  them.  Crim.  Pra,  II,  g§  371, 
538;  Grim.  Pra,  I,  §§  170,  413.     And  372,  877,  379. 

compare  with  Forcible  Trespass;  *  If  there  is  to  be  a  writ  of  restitu- 

Trespass  to  Lands.  tion,the  premises  should  be  described 

2  Grim.  Pra,  U,  §^  871-388;  [S.  u  as  in  ejectment,  otherwise  this  mi* 
Van  Sickle,  57  Ma  Ap.  611;  Winn  t;L  nuteness  is  not  necessary.  Grim. 
S.,  55  Ark.  360.]  Pra,  II,  §§  373,  375,  881,  382L 

'The  words  specially  adapted  to 

248 


<JH.  XXXV.]  FORCIBLB   ENTRY   AND  DETAINER.         [§§  443,  444. 

and  then  and  there  being  in  the  unlawful  possession  of  a  certain  messuage 
and  lands  which,  with  the  present  right  of  possession  thereof,  then  and 
there  belonged  to  one  X,^  did  then  and  there  forcibly,  violently,  tumultu- 
ously,  and  with  a  strong  hand,  putting  the  said  X  in  fear,  detain  and  hold, 
and  still  does  continue  so  as  aforesaid  to  detain  and  hold,  the  same  from 
the  said  X.,  keeping  him  so  as  aforesaid  out  of  his  lawful  possession  thereof] ; 
against  the  peace,  etc.  [ante,  §§  6(M(9].> 

§  448.  At  eommon  law. — The  foregoing  formula  is  believed 
to  be  adequate  at  the  common  law,  as  well  as  apon  any  statute 
the  terms  of  which  it  duly  covers.  But  as  the  indictability  of 
this  dereliction  proceeds  from  its  being  a  breach  of  the  public 
peace,'  it  admits  of  being  committed  in  a  considerable  variety 
of  ways,  and  of  corresponding  differences  in  the  indictment. 
For  example, — 

§  444.  Common  form. — The  ordinary  common-law  form  for 
a  forcible  entry,  followed  by  a  forcible  detainer  which  it  in- 
cludes, is,  as  given  in  the  English  books,  where  it  abounds  in 
useless  words, — 

That  A.,  etc.,  R,  eta,  and  C,  etc.  [together  with  divers  other  persons  to 
the  number  of  six  and  more  to  the  jurors  aforesaid  unknown^],  on,  etc. 
[with  force  and  arms,  to  wit>  with  pistols,  swords,  sticks,  staves,  and  other 
offensive  weapons*],  at, eta,  into  a  certain  bam  and  a  certain  orchard  [there 

iCrim.  Law,  II,  §§  602,  50a,  5ia  New  YorJc—F.  v.  Shaw,  1  Gaines, 

>For  forms  see  Archlx  CrinL  PL  &  125;  P.  u  Fulton,  1  Kernan,  94. 

Ev.  (mh  ed.)  907,  900;  Dalt  Just,  Abrf/i  Carolina.— a  v.  Butler,  Con- 

oh.  182;  4  Went  PL  148-156;  6  id.  ference,831;  S.  v.  Love,  2  Dev.&Bat 

892,  403,  404^  428;  8  Chit  Grim.  Law,  267;  a  v.  Bennett,  4  Dev.  &  Bat  43; 

11366,  1187;  6  Ck)x,  a  G  Ap.  78,  74;  a  v.  Fort,  4  Dev.  &  Bat  192;  a  t?. 

Rex  V.  Hayton,  Trem.  P.  C.  191;  Rex  Curtis,  4  Dev.  &  Bat  222;  a  u  Na- 

V.  Hampson.  Trem.  P.  C.  191;  Rex  v.  tions,  1  Ire.  825;  a  v.  Smith,  2  Ira 

Edwards,  Trem.  P.  a  192;   Rex  v.  127;  a  v.  Tolever,  5  Ire.  452;  a  v. 

Bathurst  Say.  225;    Rex  v.  Lloyd,  Morgan,  1  Winst  246;  a  t;L  Eason,  70 

Cald.  415;  Rex  v.  Hoare,  6  M.  &  a  N.  a  8a 

•266;  Rex  v.  Wilson,  8  T.  R  857;  Reg.  Pennsylvania,—  McNair   v,    Rem- 

V.  Martin,  10  U.  a  Q.  R  435.  publicam,  4  Yeates,  326;  Com.  v.  Tay- 

Arkansas. — a  v.  Leathers,  31  Ark.  lor,  5  Binn.  377;  Com.  v.  Rogers,  1  a 

44.  &  R  124;  Com.  v.  Jackson,  1  Grant 

Indiana,—  a  v.  Sparks.  60  Ind.  298;  (Pa. ),  262. 

Endsley  v.  a,  76  Ind.  467.  Tennessee,—  Temple  u  a,  6  Baxter, 

Maine.—  Harding's  Case,  1  GreenL  496;  Temple  v,  a,  7  Baxter,  109. 

22l  <  Crim.  Law,  I,  §  536;  II,  ^  504 

Massachusetts, —  Com.  v.  Shattuck,  *  Not    necessary.     Yet   doubtless 

4  Cush.  141.  under   some   circumstances  practi- 

Missourl—  a  V.  Wilson,  8  Ma  12&  cally  best   Ante,  ^  285,  note,  288, 302» 

New  Hampshire,— S.  v.  Pearson,  2  805,  306. 

N.  H.  550;  a  tx  Harvey.  8  N.  H.  65;  &  Unnecessary.    Ante,  §  48;  Crim. 

a  V,  Batchelder,  5  N.  H.  549.  Pra,  I,  §§  502,  648,  note;  II.  §  87L 
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§  445.]  8PB0IFI0  OFFENSES.  [bOOK  HI. 

situate  1]  and  being,  and  thsii  and  there  in  the  posseesion  of  one  X,  unlaw- 
fully, violentlj,  forciblj,  in juriously  and  with  a  strong  hand  did  enter;  and 
[the  said  A.,  R  and  G,  together  with  the  said  other  evil-dispoeed  persons  to 
the  jurors  aforesaid  unknown,  as  aforesaid  ']  then  and  there  [with  foroe 
and  arms,  to  wit»  with  pistols,  swords,  sticks,  stayes  and  other  offensive 
weapons  '1  unlawfully,  violently,  forcibly,  injuriously  and  with  a  strong 
hand  the  said  X.  from  the  possession  of  the  said  bam  and  orchard  did 
expel,  amove  and  put  out  [thus  far,  a  forcible  entry  is  charged;  the  rest 
is  for  a  forcible  detainer  of  the  same  premises];  and  the  said  X,  so  as 
aforesaid  expelled,  amoved  and  put  out  from  the  possession  of  the  said 
bam  and  orchard,  then  and  there  [with  foroe  and  arms,  to  wit,  with  pistols, 
swords,  sticks,  staves  and  other  offensive  weapons  *]  unlawfully,  violently, 
forcibly,  injuriously  and  with  a  strong  hand  did  keep  out^  and  still  do  keep 
out  [and  other  wrongs  to  the  said  X  then  and  there  did;  to  the  great  dam- 
age of  the  said  X,  and*];  against  the  peace,  eta* 

§  445,  Dwelling-hoQse. —  It  is  conceded  that  less  is  required 
to  constitute  an  indictable  forcible  entry  into  an  inhabited 
dwelling-honse  than  into  open  lands.^  And,  with  ns,  probably 
not  contrary  to  the  English  doctrine,  it  is  adequate  in  allega- 
tion to  say, — 

That  A«,  eta  [adding^  if  the  facts  justify,  R,  eta,  and  C,  eta],  on«  eta,  at, 
eta,  did  unlawfully,  forcibly,  violently  and  with  a  strong  hand  enter  into 
the  dweUing-house  of  one  X.,  who  was  then  and  there,  with  his  family,  in 
the  actual,  exclusive  and  peaceable  occupancy  of  the  same,  and  did  then 
and  there  unlawfully,  violently,  forcibly  and  with  a  strong  hand  bore  into 
the  said  dwelling-house  with  an  auger,  and  cut  away  a  part  of  said  dwell- 
ing-house and  stave  in  the  doors  and  windows  thereof  with  an  axe,  the  wife 
and  children  of  the  said  X  being  therein,  and  thereby  put  in  fear;  against 
the  peace,  eta^ 

Or  the  allegations  may  be, — 

That  A.,  eta,  R,  eta,  and  C,  eta,  on,  eta,  at^  eta,  did  unlawfully,  vio- 
lently, forcibly  and  with  a  strong  hand  enter  into  a  certain  dwelling-house 

1  As  to  "there  situate,"  which  are  the  allegation,  and  it  is  better  omit* 

doubtless   unnecessary    words   and  ted. 

practically  objectionable,  see  ante,  *  Unnecessary,  as  see  abova 

§  179,  note,  253  and  nota  These  words  ^  Not  necessary,  as  see  above, 

were  not  in  the  indictment  in  Bex  n  *  Unnecessary.  Ante,  §§  48, 201  and 

Wilson,  8  T.  R  857,  or  Com.  v.  Shat-  nota 

tuck,  4  Gush.  141,  if  the  forms  are  •  Arohbt  Crim.  PL  &  Ev.  (lOth  ed.), 

fully  preserved  in  the  reports,  which  600,  (19th  ed.)  909;  Matthews,  CMm. 

is  not  absolutely  certain,  or  in  Hard-  Law,  475.    This  form,  more  or  less 

ing's  Case,  1  GreenL  22,  or,  it  is  be-  stripped  of  its  verbiage,  is  the  one 

lieved,  in  various  other  cases,  where  used  in  Com.  v.  Shattuck,  mipra,  and 

the  omission  passed  without  objeo  various  other  American  case& 

tion.  7  Crim.  Law,  II,  §§  499,  505. 

s  The   matter   in   these   brackets  ^  Harding's  Case,  1  GreenL  221 
seems  only  to  weaken  and  obscure 
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CH.  XXXV.]  FOBCIBLB   BNTBY   AND  DBTAINEB.         [§§  446-448. 

then  and  there  in  the  lawful,  peaceable  and  actual  possession  and  inhabit- 
ancy of  one  X.,  and  did  then  and  there  unlawfull j,  yiolently,  forcibly  and 
with  a  strong  hand  throw  certain  filth  and  dead  carcasses  into  the  said 
house,  she  the  said  X.  then  and  there  being  therein  and  thereby  put  in  fear» 
and  then  and  there  did  remain  cursing,  abusing  and  threatening  the  said 
X.  for  a  long  time,  to  wit,  for  one  half  hour;  against  the  peace,  etc.^ 

§  446.  Same  in  night. — This  offense  may  be  aggravated  by 
being  committed  in  the  night,  in  which  case  it  should  be  sa 
charged.  But  at  what  point  it  passes  the  division-line  between 
forcible  entry  and  something  else  it  would  be  difficult  to  say. 
Some  forms  for  what  might  perhaps  be  deemed  forcible  entry 
into  dwelling-houses  in  the  night  will  be  given  further  on  under 
the  title  "Peace,  Breach  of."« 

§  447.  On  statute. —  The  foregoing  forms  will  need  only  to 
be  modified  to  fit  the  statutory  terms,  to  be  available  for  in- 
dictments on  the  statutes.    And  — 

§  448.  In  conclusion^ — the  full  explanations  given  in  the^ 
chapter  in  "  Criminal  Procedure,"  with  partial  forms,  render 
unnecessary  any  further  elucidations  or  forms  in  the  present 
connection. 

1  a  V.  Tolever,  5  Ire.  452L  Wflson,  8  Ma  125;  a  «l  Batchelder^ 

'See,  for  example,  the  forms  in    5  N.  H.  549; i>ost»  §§806^  867. 
Ck>m.  tJi  Taylor,  5  Binn.  277;  a  tJi 
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CHAPTER  XXXVL 

FORCIBLE  TBESPASai 

§  449.  Connected  titles. —  This  title  is  in  sabject  closely 
connected  with  the  titles  "  Forcible  Entry  and  Detainer,*'  **  Ma- 
licious Mischief,"  "  Peace,  Breach  of,"  and  "  Trespass  to  Lands," 
which  it  would  be  well  to  consult  in  connection  with  it. 

§450.  Similar  to  forcible  entry. —  This  offense,  differing 
from  forcible  entry  chiefly  In  the  property  trespassed  on  being 
personal  instead  of  real,  and  requiring  the  owner  to  be  person- 
ally or  by  agent  present,'  may  be  charged  in  a  similar  way.* 
Thus,— 

§  451.  Form  for  Indictment. —  It  is  good  to  say, — 

That  on,  eta,  at,  eta,  one  X.,  being  lawfully  possessed  of  twenty  bushels 
of  com,  A.,  eta,  K,  eta,  and  C.,  eta,  did  then  and  there  unlawfully,  forci- 
bly, violently  and  with  a  strong  hand  seize  and  take  the  said  com  from 
and  out  of  the  actual  possession  and  against  the  will  of  the  said  X.,  who  was 
then  and  there,  by  Y.  his  agent»  present  forbidding  the  same;  against  the 
peace,  eta^ 

§  452.  Another. —  Or  the  allegations  may  be, — 

That  A.,  eta,  and  R,  eta,  on,  eta,  at»  eta,  unlawfully,  forcibly,  violently 
and  with  a  strong  hand  did  take  and  carry  away,  out  of  the  actual  posses- 
sion of  X,  a  certain  hog  [of  him  the  said  X^],  against  his  will,  he  being 
then  and  there  personally  present  and  forbidding  the  same;  against  the 
peace,  eta* 

I  See  Grim.  Law,  II,  §§  517--520a;  *  Not  in  the  form  before  me;  nor, 

CrioL  Pra,  U,  §§  38d-S95.  Collateral,  probably,  is  it  necessary.    Still,  as  to 

Orim.  Law,  I,  §,^  53&-589.  some  circumstances,  the  suggestion 

s  Crim.  Law,  II,  ^  517,  5201  may  be  worth  considering. 

•Grim.  Pra,  II,  §55  390,  891.  •&  ix  Barefoot,  89  N.  a  56&    For 

^S.  v.  Drake,  1  Winst  24t    The  other  forms,  see  &  v.  Mills,  2  Dev. 

form,  in  this  case,  goes  on  to  charge  430;  S.  n  Love,  2  Dev.  &  Bat.  267;  S. 

also  a  forcible  detainer.    But  a  foroi-  n  Bennett,  8  Dev.  &  Bat  48;  SL  «l 

ble  detainer  of  personal  property  is  Armfield,  6  Iia  207. 
not  indictabla    Grim.  Law,  II,  g  520. 

For  FOREIGN  ENLISTMENT  ACT,  see  Neutrality  Laws. 

FORESTALLING,  see  Grim.  Pra,  II,  §  890,  where  is  given  a  fonn. 
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CHAPTER  XXXVIL 

FORGERY  OF  WRITINGS  AND  ITS  KINDRED  OFFENSEai 

§  453.  Permissible  simplicity  and  common  precedents. — 

There  is  in  the  entire  catalogne  of  crimes  no  one  which  can  be 
more  readily  and  simply  charged,  after  the  common-law  rales, 
than  forgery.  Yet  from  early  times  the  f ramers  of  indictments 
have  been  in  the  habit  of  introducing  into  their  allegations  for 
this  offense  needless  matter,  often  in  snch  form  as  to  be  descrip- 
tive and  so  to  require  proof  of  what  otherwise  might  be  rejected 
as  surplusage, —  the  compilers  of  books  of  precedents  have 
brought  together  and  preserved  the  awkward  forms  as  though 
they  were  bars  of  gold, —  unskilled  pleaders  have  been  bewil- 
dered by  the  confused  and  incongruous  glitter;  and,  at  last, 
legislation  has  interfered,  in  England  and  in  some  of  our  states, 
to  remove  hardships  which  did  not  exist,  and  to  make  smooth 
what  required  no  smoothing. 

§  454.  Elsewhere — Here. — The  rules  for  the  indictment  are 
stated  with  sufficient  fullness  in  ^^  Criminal  Procedure.^  *  But 
many  things  are  permissible  which  are  not  expedient^  and  it  is 
proposed  here  to  point  out  to  the  pleader  the  simple  and  easy 
path. 

§  456.  Tenor. — Whatever  be  the  writing  forged,  and  whether 
the  indictment  is  for  the  forgery  proper,  for  the  uttering,  or  for 
any  other  like  offense,  the  common-law  rules  require  it  to  be 
set  out  by  its  tenor;  purport  and  effect  will  not  suffice.'  In 
England,  followed  by  some  of  our  states,  this  nicety  of  aver- 
ment has  been  declared  by  statutes  unnecessary.^     Still  the 

1  For  the  direct  elucidations  of  the  628,  558,  554,  588,  500, 1007»  1098, 1120, 

law  of  these  offenses,  with  the  plead-  1127;  II,  §  250;  Stat  Crimes,  ^  185, 

ing,  practice  and  evidence,  see  CrinL  205,  note,  206,  217,  228,  806,  807,  800, 

Law,  n,  8§  521-4(12;  Grim.  Pra,  II,  825-848.    And  compare  with  CouN- 

898-486^  Collateral,  Grim.  Law,  I,  terfeiixng,  etc. 

841,  470,  572,  584,  585;  650,  654,  676,  >  Crim.  Pra,  II,  §  808  6«  segL 

784, 748, 769, 815, 042, 074, 075 ;  IL  §  148,  <  Crim.  Pra,  I,  §§  550-568 ;  II,  g§  401, 

140, 157, 158,  168;  Crim.  Pra,  I,  §§  58,  408-406,  487,  445-447,  462. 

61,  485,  440.  486,  488(2,  488e,  400,  504,  ^Crim.  Pra,  II,  §  4ia 
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practice  of  it  involves  no  hardship,  it  only  requires  care,  and  it 
avoids  some  questions  which  might  otherwise  embarrass  the 
subsequent  proceedings  on  the  simpler  forms  of  the  allegations. 
Therefore  it  is  recommended  that  ordinarily,  where  this  pro- 
vision exists,  the  pleader  do  not  avail  himself  of  it  in  f  ulL  But 
instead  of  saying  simply  "  of  the  tenor  following,"  let  him  en- 
large the  expression  to  "of  the  tenor,  purport,  and  effect  fol- 
lowing; "  so  that,  if  a  variance  not  affecting  the  sense  should 
appear  at  the  trial,  the  statute  will  help  him  out.    Then  — 

§  456.  Purport  elause. —  The  troublesome  purport  clause 
will  pretty  certainly  cease  to  trouble, —  not  saying  how  it  would 
be  if  the  contents  of  the  writing  were  less  literally  averred.  It 
being  set  out  in  exact  terms,  the  court  would  certainly  know 
as  of  law  whether  it  was  a  check,  a  bill  of  exchange,  a  promis- 
sory note,  or  whatever  else  it  was,  and  beyond  cavil  there  need 
be  no  allegation  that  it  purported  to  be  such ;  and  thus  a  tangle, 
not  unfrequently  very  embarrassing,  would  be  avoided.*  Let 
us,  therefore,  drop  from  our  indictment  this  purport  clause. 
Again, — 

§  467.  Name  of  defrauded  person, —  The  common-law  rules 
require  the  name  of  the  person,  corporation,  state,  or  the  like, 
meant  to  be  defrauded,  to  be  averred  if  known  to  the  grand 
jury;  or,  if  not  known,  require  the  averment  that  it  is  not. 
Such  person  may  be  the  one  whose  name  is  forged,  or  one  to 
whom  the  forger  meant  to  pass  off  the  forgery.  So  it  was  com- 
mon for  the  pleader  to  select  one  of  these  and  aver  the  intent 
to  be  to  defraud  him.  But,  if  such  person  was  the  one  whose 
name  was  forged,  and  he  was  shown  on  the  trial  to  be  a  mere 
fictitious  person,  the  indictment  failed ;  or,  if  the  other  was 
selected,  there  might  be  an  unforeseen  failure.  To  remedy  this 
difficulty,  pleaders  adopted  the  practice  of  inserting  additional 
counts.  And,  finally,  in  England,  followed  by  some  of  our 
states,  it  was  declared  by  statute  sufficient  to  charge  an  intent 
to  defraud,  in  general  terms,  without  giving  names.  All  of 
which  was  needless.  The  indictment,  under  the  common-law 
rules,  might,  in  a  single  count,  lay  the  intent  to  be  to  defraud 
X.,  the  apparent  maker,  Y.,  the  person  to  whom  the  forgery 
was  or  was  meant  to  be  passed,  and  "  some  person  to  the  jurors 

1  Id.,  n,  §§  418-410,  439.    And  see  post,  §§  459  and  note,  468,  note. 
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nnknown; "  in  which  case,  if  the  intent  as  to  any  one  person 
was  proved,  the  allegation  would  be  sustained.^  Let  us  adopt 
this  simple  method  of  the  common  law,  but  not  to  the  extent 
of  charging  an  intent  to  defraud  an  unknown  person  against 
palpable  facts.     Once  more, — 

§  45S.  Altered  writing. —  "Where  the  forgery  consists  of 
fraudulently  altering  a  genuine  writing,  the  pleader  is  not,  by 
the  common-law  rules,  compelled  to  the  inconvenient  course  — 
not  only  inconvenient  in  the  allegations  but  doubly  so  in  the 
proofs  —  of  setting  out  the  genuine  instrument  and  then  the 
alteration;  but  he  is  permitted,  at  his  election,  to  charge  a 
forgery  of  the  instrument  as  it  stands  altered,  without  any 
reference  to  its  previous  stages,  precisely  the  same  as  though 
it  was  never  genuine.*  No  argument,  to  any  thinking  practi- 
tioner, is  necessary  to  convince  him  that,  in  nearly  all  circum- 
stances, this  is  the  better  practical  method.     Finally, — 

§  459.  Validity  of  writing^  etc.^  depending  on  special 
faets. —  In  those  rare,  exceptional  cases,  in  which  the  apparent 
legal  efficacy^  of  the  writing  depends  on  special  facts,  which, 
therefore,  must  be  averred,  or  wherein  for  any  other  reason 
special  facts  are  essential  to  a  prima  facie  case,*  it  will  ordi- 
narily be  the  more  convenient  method,  and  sufficient,  to  state 
them  by  way  of  introduction  to  the  main  charge;  as  — 

That  on.  eta,  at,  eta  [suoh  and  suoh  things  transpired,  or  such  and  such 
a  state  of  facts  existed,  an  aHegation  which  wiU  vary  with  the  particular 
oase,  and  for  which  no  general  form  is  possible];  whereupon  A.,  etc,  then 
and  there,  eta  [setting  out  the  forgery,  or  uttering,  etc.,  as  in  ordinary 
oases.  If  subsequent  explanations  are  required  to  prevent  an  obscurity, 
make  them  ^J. 

^Anie,  §§  19-21;   Grim.  Pro,   n,  matter.    True,  the  brief  note  of  the 

§g  420-4266.  judges*  opinion,  by  the  reporter,  is, 

'Grim.  Pra,  £[,§§419,428,442,446;  that  they  deemed  the  indictment 

[White  V.  Ter.,  1  Wash.  279.]  bad,  ''as  it  did  not  state  what  the 

>  Crim.  Law,  II,  §  52dL  instrument  was  in  respect  of  which 

4  Grim.  Pra,  II,  §§  402,  415,  418a,  the  forgery  was  alleged  to  have  been 

459.  committed,  nor  how  the  party  sign- 

ft  As  I  understand  the  oase  of  Rex  ing  it  had  authority  to  sign  it"  But, 

V.  Wiloox,  Rubs.  &  Ry.  50,  sometimes  looking  into  the  facts,  we  see  that 

mentioned  as  requiring  the  purport  the  indictment  did  not  point  out  the 

clause  {atite^  §456;    Grim.  Pra,  II,  legal  efficacy  of  what  had  no  efficacy 

§§  413,  414X  the  indictment  was  held  on  its  face.  So,  comparing  the  words 

m  because  it  did  not  contain  an  ade-  with  the  facts  spoken  to,  we  discover 

qnate  setting  out  of  this  extrinsic  that  this  is  what  the  words  mean, 
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§  460«  Formnla  tot  indictment. —  Carrying  in  onr  minds 
these  introductory  explanations,  and  proceeding  on  their  sug- 
gestions, we  have  the  following  general  formula  for  the  indict- 
ment, good  at  the  common  law  or  on  any  statute  the  terms 
whereof  it  duly  covers: — 

That  A.,  etc.  [arUe^  §^  74-77 J,  cm,  eta,  at,  etc.  [ante,  §  80],  did  [feloniously  ^ 
and]  falsely  >  forge  and  counterfeit*  [or,  if  the  offense  is  uttering,*  utter  ^ 
and  publish*  as  true  {probably  odd,  to  one  JJ);  or,  whether  the  indictment 
is  for  forgery  or  for  uttering,  if  it  is  on  a  statute  follow  the  statutory 
words]  a  certain  writing  on  paper*  [or  a  certain  writing  engrossed  on 
parchment,*  or  a  certain  false  writing  sealed,^*  or  a  certain  deed;  ^^  or,  if  the 
offense  is  uttering,  a  certain  forged  and  counterfeit  writing,  eta,  as  above, 
knowing  the  same  to  be  forged  and  counterfeit  ^^],  the  tenor,  [purport  and 
effect  ^*]  whereof  is  [or  are]  as  follows  [here  setting  out  the  writing  by  an 
exact  transcript,^*  and,  if  it  is  in  a  language  other  than  English,  add,  and 
which  being  translated  into  the  English  language  is  as  follows,  proceeding 
with  the  translation  ^^];  with  the  intent  to  defraud  [or,  eta,  employing  the 
statutory  term]  the  said  X,  the  said  Y.,  and  some  person  and  pei*8on8  to  the 
jurors  unknown;  i>  against  the  peace,  eta  [ante,  §g  66-09].^? 

even  assuming  them  to  haye  been  1*8  id.  106& 

correctly    transmitted    by   the   re-  ^^  Crim.  Pnx,  II,  §  418a. 

porter.  u  Grim.  Pra,  II,  §g  40U  425,447, 451« 

1  To  be  employed  only  where  the  i*  Unnecessary,  except  as  explained 

offense  is  felony.  Crim.  Pra,  I,  g§  583-  ante,  §  455. 

537.  1«  Crim.  Pra,  II,  §§  403-412L 

*  "  Falsely**  is  common,  but  not  i*Crim.  Pra,  I,  g  564;  Rex  «l  Nun- 
necessary  unless  in  the  statuta  Crim.  docomar,  20  Howell,  St  Tr.  023;  Bex 
Pra,  II,  §  426.  v.  Goldstein,  Russ.  &  Ry.  478, 8  Brod. 

*  Probably  both  "  forge**  and  "coun-  &  R  201 ;  Reg.  «l  Lee,  2  Moody  &  R 
terfeit  **  are  not  required  at  conunon  281 ;  Rex  «l  Ssndurskie,  1  Moody,  429. 
law.    Crim.  Pra,  ut  sup.,  nota    Yet  ^^Ante,  %  457. 

it  is  safer  to  employ  both.  i^  For  forms  see  8  Chit  Crim  Law, 

«Crim.  Law,  II,  §605.  1044-1080;  Arohb.  Crim.  PL  &  Er. 

*Stat  Crimes.  §  80&  (19th  ed)  609.  621,  624-627,  681,  638, 

•8  Chit  Crim.  Law,  104a  Probably  641,  648-646.  647-661;  4  Went  PL  22- 

either  "  utter*'  alone  or  "publish **  41;  6  id.  870,  871;  5  Cox,  a  a  Ap.  77; 

alone  will  suffice,  but  it  is  common,  7  id.  Ap^  51:  10  id.  Ap^  2-6;  Rex  v, 

and  believed  to  be  practically  better.  Butter,  18  Howell,  St  Tr.  1240;  Rex 

to  unite  the  two,  as  in  the  text  and  v.  Hales,  17  Howell,  St  Tr.  161;  Rex 

in  Archb.  Crim.  PL  &  Ev.  (19th  ed.)  v.  Murphy,  19  Howell  St  Tr.  608;  Rex 

650.  V.  Nundooomar,  20  Howell,  St  Tr.  928; 

7  It  is  not  certain  that  this  is  neces-  Rex  v.  Rutter,  Trem.  P.  C.  127;  Rex 

eary  where  the  name  of  the  person  vi  Champion,  Trem.  ¥.  G.  128;  Rex  v. 

to  be  defrauded  is  given.  Crim.  Pra,  Ferrers,  Trem.  P.  C  129;  Rex  v.  New- 

II,  ^  425^  447, 452;  8  Chit  Crim.  Law,  man,  Trem.  P.  Q  ISO;  Rex  v.  Wordell, 

1046.  Trem.  P.  a  132;  Rex  a  Ivy,  Trem.  P. 

*Crim.  Pra,  II,  g  401*  G  185;  Rex  v.  Ward,  2  Ld.  Raym. 

*  8  Chit  Crim.  Law,  1045.  1461;  Rex  v.  Gibbs,  1  East  173:  Res 
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§  461.  Statutory  forms. —  In  a  few  states  the  statutes  have 
provided  forms  which  they  declare  sufficient.     Some  of  them 

V.  EUiot,  1  Leach  (4th  ed.^  175,  176;  208, 1  Car.  &  K.  371;  Beg:  v,  Winter- 
Rex  V.  LoveU,  1  Leach  (4th  ecL),  ^8,  bottom,  1  Den.  a  Q  41,  2  Cat.  &  K. 
Rex  n.  Palmer,  1  Leach  (4th  ed.),  852;  87, 1  Ck>x,  a  C.  164;  Reg.  v.  West,  1 
Rex  V.  Clinch,  1  Leach  (4th  ed.),  540;  Den.  C.  C.  258. 2  Car.  &  K.  496, 2  Cox, 
Rex  V.  Dunnett,  2  Leach  (4th  ed.),  C  C.  487;  Reg.  v.  Toshack,  1  Den.  C. 
581;  Rex  u  Reading,  2  Leach  (4th  ed.),  Q  492,  494^  4  Cox,  C.  a  88;  Reg.  v, 
590;  Rex  u  Lyon,  2  Leach  (4th  ed.\  Williams,  2  Den.  C.  C.  61, 64;  Reg.  v. 
597;  Rex  v.  Hunter,  2  Leach  (4th  ed.)^  Rmaldi,  Leigh  &  C.  880,  9  Cox,  C.  C. 
624;  Rex  v.  Gilchrist,  2  Leach  (4th  891;  Burke's  Case,  1  Lewin,818;  Reg. 
ed.)^  657;  Rex  vi  Gade,  2  Leach  (4th  v.  Lee,  2  Moody  &  R  281;  Rex  v. 
ed.),782;  Rex  v.  Reeves,  2  Leach  (4th  Brewer,6Car.&  P.  868;  Rex  v.  Moses, 
ed.),  808;  Rex  v.  (>>lhns,  2  Leach  7  (}ar.  &  P.  428;  Rex  v.  Thomas,  7 
(4th ed.),  827;  Rex  «l  Thomas,  2  Leach  Car.  &  P.  851;  Reg.  v.  Sharpe,  8  Car. 
(4th  ed.),  877;  Rex  vi  Thompson,  2  &  P.  486;  Reg.  v.  Cooper,  2  Car.  & 
Leach  (4th  ed.),  910;  Rex  v.  Palmer,  K  586;  Reg.  v.  Boult,  2  Car.  &  E. 
2  Leach  (4th  ed.),  978,  Rus&  &  Ry.  72;  604;  Reg.  v.  Green,  8  Car.  &  K  209; 
Rex  V,  Crocker,  2  Leach  (4th  ed.),  987,  Reg.  v.  Mitchell  2  Fost  &  F.  44;  Reg. 
Ru8&  &  Ry.  97,  2  New  R  87;  Rex  o.  v.  Carter,  1  Cox,  C.  C.  170;  Reg.  v. 
Collioott,  2  Leach  (4th  ed.),  1048,  Russ.  Lonsdale,  2  Cox,  C.  C.  222;  Reg. 
&  Ry.  212;  Rex  vi  Morris,  2  Leach  n  Smith,  2  Ck)x,  a  Q  858;  Reg.  v, 
(4th  ed.),  1096,  Russ.  &  Ry.  270;  Rex  Dixon,  8  Cox,  C.  C.  289;  Reg.  v. 
V.  Wilcox,  Russ.  &  Ry.  50;  Rex  v.  Smythies,  4  0>x,  a  a  94;  Reg.  v. 
Marshall,  Rus&  &  Ry.  75;  Rex  v.  Faderman,  4  Cox,  C.  C.  359;  Reg. 
Bontien.Rus&&Ry.260;  Rex  v.  Post,  v.  Johnston,  5  Ck>x,  a  G  183;  Reg. 
Russ.  Sc  Ry.  101;  Rex  v.  Holden,  v.  Hartshorn,  6  Cox,  C.  Q  895;  Reg. 
Russ.  &  Ry.  154,  2  Taunt  884;  Rex  v.  Mahony,  6  Ckyx,  C,  C.  487,  489; 
V.  Rush  worth,  Russ.  &  Ry.  817;  Reg.  v.  Roberts,  7  Cox,  Q  a  422; 
Rex  n  Frond,  Russ.  &  Ry.  889,  1  Reg;  v.  Pown3r,  12  Ck>x,  C.  C  285; 
Brod.  &&800;  Rex  i;.  Pim,  Russ.  &  Reg.  v.  Green,  Jebb,  282;  Reg.  v, 
Ry.  425;  Rex  v.  Goldstein,  Riisa  &  Preston,  21  U.  Q  Q.  &  86;  Reg.  v. 
Ry.  478,  8  Brod.  &  K  201;  Rex  v.  Portis,  40  U.  a  Q.  R  214 
Fauntleroy,  1  Moody,  52;  Rex  vt.  AUibama. —  Bostick  v.  S.,  84  Ala. 
Chalmers,  1  Moody,  852;  Rex  v.  Har-  266;  Harrison  v.  &,  86  Ala.  248;  Mo- 
ris, 1  Moody,  893;  Rex  v.  Horwell,  1  Guure  v.  &,  87  Ala.  161;  Thompson  r. 
Moody,  405,  6  Car.  &  P.  148;  Rex  v.  a,  49  Ala.  16;  Jones  v.  S.,  50  Ala.  161; 
Bamfield,  1  Moody,  416;  Rex  v.  Szu-  Anderson  i%  S.,  65  Ala.  553, 
durskie,  1  Moody,  429;  Rex  v.  Don-  Arkansas.— Y&n  Home  v,  S.,  5 
nelly,  1  Moody,  488;  Rex  v.  War-  Pike»  849;  Gabe  i;l  a,  1  Eng.  519;  Mo- 
sbaner,  1  Moody,  466;  Rex  v.  Hart,  1  Clellan  v.  a,  82  Ark.  609;  [Donnell 
Moody,  486,  7  Car.  &  P.  652;  Reg;  v.  ix  a.  58  Ark.  242;  Bennett  v.  a,  62 
Cropper,  2  Moody,  18 ;  Reg.  v.  Hawkes,  Ark.  516.] 

2  Moody,  60;  Reg.  v.  Pike,  2  Moody,  Calif omia.—  P.  «.  Ah  Woo,  28  CaL 

70;  Reg.  u  Hannon,  2  Moody,  77,  9  205;  P.  v.  Frank,  28  CaL  507;  P.  v. 

Car.  &   P.    11;  Reg.    v,   Pringle»    2  Tomlinson,  85  CaL  503;  [P.  i%  Turner, 

Moody,  127,  9  Car.  &  P.  408;  Reg.  v.  113  CaL  278;  P.  v.  Arlington,  128  CaL 

Davis^  2  Moody,  177,  9  Car.  &  P.  427;  856;  P.  v,  Doel,  122  CaL  48&] 

Beg.  n  Robson,  2  Moody,  182,  9  Car.  [FUyrida,—  Smith  v,  a,  29  Fla.  40a] 

&  P.  428;  Reg.  u  McCk>nnell»  2  Moody,  Oeorgia,—  Wilcoxson  v.  a,  60  Ga. 
17                                             257 
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are  simpler — or,  at  least,  briefer — than  those  of  the  common 

184;  Berrisford   Ck    &,   66   Ga.    58;  Mas9aehu9eiU.'-CoxxL  n  Stow.  1 

[TraTis  v.  S.,  83  0«.  87a]  MassL  64;  Com.  v.  Boyntoiu  2  Mass. 

Idaho,— ^.  V.  Heed,  1  Idaho  Ter.  77;  Com.  u  Mycall,  2  Maaa  1?6;  Com. 

<N.  S.)  53t  V.  Morse,  8  Mass.  138;  Com.  v.  Ross, 

Illinois,—  Crofts  v.  P.,  2  Scam.  442;  2  Masa  873;  Brown  a  Com.,  8  Mass. 

Townsend  tx  P.,  8  Scam.  826;  Wal-  69;  Com.  ix  Houghton,  8  Masa  107; 

lace  V.  P.,  27  IlL  46;  Cross  v.  P.,  47  Com.  n  Hayward,  10  Mass.  84;  Com. 

HI.  153,  154;  Waterman  v.  P.,  67  IlL  c  Atwood,   11    Mass.    93;   Com.    v, 

^1;  Brown  v.  P.,  86  111  239;  Lang-  Carey,  2  Pick.  47;  Com.  v.  Bay,  8 

dale  V.  P.,  100  IlL  268, 266.  Gray,  441 ;  Com.  n  Castles,  9  Gray, 

Indiana.— a  v.  Moore,  6  Ind.  486;  128;  Com.  v.  Woods,  10  Gray,  447; 

Wilkinson  v.  a,  10  Ind.  872;  Stewart  Com.  t;;  Thomas,  10  Gray,  488;  Com. 

V.  a,  24  Ind.  142;  a  tx  Cook,  62  Ind.  vl  Baldwin,  11  Gray,  197;  Coul  u  Si- 

{S74;  Harding  v,  a,  64  Ind.  869;  Bit-  monds,  14  Gray.  59;  Cool  «.  Hall.  97 

tings  V.  a,  66  Ind.  101, 102;  Shinn  v,  Masa  670;  Com.  u  Butteriok,  100 

a,  67  Ind.  144;  Kahn  vl  a,  68  Ind.  Masa  12;  Com.  u  Hinds,  101  Masa 

168;  a  V.  Dufour,  63  Ind.  567,  570;  209;  Com.  u  Spilman,  124  Mass.  827; 

Yount  «L  a,  64  Ind.  443;  Booker  v.  Pettes  v.  Com.,  126  Mass.  243L 

a,  66  Ind.  86;  Hess  v,  a,  78  Ind.  537;  Michigan.— F.  tf,  Marion,  28  Mich, 

a  V.  Pease,  74  Ind.  263;  Mnnson  v.  266;  [P.  a  Van  Alstine*  57  Midi.  69; 

a,  79  Ind.  641;  Powers  v.  a,  87  Ind.  P.  v.  Parker,  114  Micb.  442.] 

97,  99;  [Garmiro  v.  a,  104  Ind.  444;  Jftnnesoeo.—  8,    n    Wheeler,    19 

BiUings  r.  a,  107  Ind.  64]  Minn.  98;  a  «l  Ribee,  27  Ifinn.  315, 

/otro.— Buckley  ix  a,  2   (Greene  816;  [a  vi  Goodrich,  69  Minn.  176;  a 

(Iowa),  162;  a  u  Newland,  7  Iowa,  v.  Wills,  70  Minn.  408w] 

242;  a  u  Barrott,  8  Iowa,  636;  a  n  itftsntsippi— Harrington  u  a,  54 

Thompson,  19  Iowa,  299;  a  v.  John-  Misa  49a 

son,  26  Iowa,  407;  a  tx  Nichols,  88  Mssouri.— Hobbs  v,  8.,  9  Ma  855; 

Iowa,  110;  a  V.  Baumon,  52  Iowa,  68;  a  v,  Fenly,  18  Ma  446,  448;  a  v. 

a  V,  Davis,  63  Iowa.  252;  a  u  Burg-  Elroeger,  47  Ma  652;  a  u  Maupin,  67 

son,  63  Iowa,  318;  [a  v.  Van  Auken,  Ma  205;  8.  u  Fisher,  68  Ma  256;  8, 

98  Iowa,  674;  a  v.  White,  98  Iowa*  «.  Watson,  65  Ma  116,  117;   a  u 

346;  a  V.  Burling,  102  Iowa,  68L]  Fisher,  66  Ma  487;  a  v.  Bibb.  68  Ma 

[Kansas.- 8,  u  Gavigan,  86  Kan.  286;  [a  v.  Jackson,  89  Ma  561;  a  u 

822.]  Hesseltine^  180  Ma  468;  a  o.  Mills* 

Kentuckif,—  Mount  u  Com.,  1  Duy.  146  Ma  196.] 

90;  Stowers  n.  Com.,  12  Bush,  842;  [JIfontana—  8,  n,  Paloh,  21  Mon. 

34a  684] 

LouisiancL-^8.  v.  Oarr,  26  La.  An.  JVebrocfco.— Haslip  u  a,  10  Neb. 

407,  409;  8.  v.  FUnt,  83  La.  An.  1289,  590;  [Boush  u  a,  34  NeK  325l] 

1290;  [a  fK  Ford,  88  Ia.  An.  797;  a  NevadcL—8,v.UoKieTD&Dt  17Nev. 

V,  Murphy,  36  La.  An.  415.]  224,  227. 

Jfaine.— auFlye,26Me.812,814;  New   Hampshire.'- 8,  u  Carr,   5 

a  V.  Bonney,  84  Me.  228;  a  v.  Sy-  N.  H.  867;  a  «.  Ward,  6  N.  H.  529; 

monds,  86  Me.  128;  [Bounds  n  a,  78  8.  v.  Hayden,  16  N.  H.  855;  8.  v.  Bry- 

Me.  42.]  ant,  17  N.  H.  828;  a  u  Young,  46 

Jfan^Zand— Hawthorn   u   Sw,   66  N.  H.  266;  [a  v,  Haran,  64  N.  H  54a] 

Md.  530i  Aim?  Jersey.— a  txGustin,  2  South- 
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law ;  bat  they  are  not  in  extensive  ose^  and  they  require  no 
explanations.^ 

ard,  744,  749;  a  v.  Jones,  4  Halst  857;  McClure  v.  Com.,  5  Norris  (Pa.),  858; 

West  n  a,  2  Zah.  213;  [Mead  v.  a,  58  Com.  a  Luberg,  18  Norm  (Pa.),  85w 

N.  J.  L.  601.]  Bhode  MaruL^  a  v.  Brown,  1  B.  L 

New  York.—  P,  v,  Kingsley,  2  Ck>w.  62a 
522;  P.  tt  Wright,  0  Wend-  198;  P.  t?.  South  Carolina.— S,  v,  Washing- 
Davis,  21  Wend.  809;  P.  v.  Peabody,  ton,  1  Bay,  120;  [McConnell  v.  Ken- 
25  Wend.  472;  P.  tx  Lewis,  1  Wheeler,  nedy,  29  a  C.  18a] 
Crim.  Caa  181;  Rosekrans  v.  P.,  5  T(mneMe&— Rice  ti  a,  1  Yerg.  482; 
Tbomp^  &  a  467,  46a  2  Hun,  287;  Matthews  o.  a,  2  Yerg.  288;  Walton 
Phelps  r.  P.,  6  Hun,  428  (aflarmed,  72  v,  a,  6  Yerg.  877;  Hooper  «.  a,  8 
N.  Y.  865);  Vincent  v.  P.,  15  Abb.  Pr.  Humph.  98;  a  v.  Martin,  9  Humph. 
234;  Dennis  u  P.,  1  Parker,  G.  (X  469;  55;  Williams  v.  a,  9  Humph.  80;  &, 
P.  V,  Thorns,  8  Parker,  C.  a  256,  257;  v.  (Jorley,  4  Baxter,  410;  a  v.  Ward, 
P.  V.  Van  Keuren,  5  Parker,  0.  C.  66;  7  Baxter,  7a 

Vincent  v.  P.,  5  Parker,  C  C  88;  Tearcw.— Shanks  u  a,  25  Tex.  Supp. 

Cantor  o.  P.,  5  Parker,  a  a  217;  P.  826;  Horton  v,  a,  82  Tex.  79;  Ham 

r.  Noakes,  5  Parker,  a  C.  291;  Tom-  u  a.  4  Tex.  Ap.  645,  647;  Labbaite  v. 

linson    v.  P.,  5    Parker,  a  Q  818;  a,  6  Tex.  Ap.  257;  Potter  u  a,  9 

Clements  v.  P.,  5  Parker.  C.  C.  887;  Tex.  Ap.  55;  Johnson  v.  a,  9  Tex. 

P.  VL  Graham,  1  But  151;  P.  v.  Will-  Ap^  249, 250;  Rogers  «.  a,  11  Tex.  Ap. 

iams,  1  But  56a                                   '  60a  6ia 

North  Carolina, — a  v,  Welsh,  8  F^rmont— a  uMoLeran,lAikens, 

Hawks,  404;  a  v.  Greenlee,  1  Dev.  311;  a  v.  Randall,  2  Aikens,  89;  a  v. 

538;  a  v.  Dourdon.  2  Dev.  448;  a  v.  Wilkins,  17  Vt.  151;  a  v.  Morton,  27 

Morgan,  2  Dev.  &  Bat  848;  a  vi  Mc-  Vt  810;  a  v.  Shelters,  51  Vt  lOa 

(Gardiner,  1  Ire.  27;  a  v.  Stanton,  1  Virginia, —  Com.  v.  Kearns,  1  Va. 

Ira  424;  S.  v.  Bateman,  8  Ire.  474;  a  Caa  109;  Com.  vi  (^nn,  2  Va.  C^as. 

V.  Harris,  5  Ire.  287;  a  v.  Thorn  burg,  89;  Murray  v.  Com.,  5  Leigh,  720; 

6  Ire.  79;  a  v.  Lamb,  65  N.  C.  419;  a  Buokland  v.  Com.,  8  Leigh,  782;  Jett 

V,  Davis,  69  N.  G  818;  a  v.  Lane,  80  u  Com.,  16  Giat  988;  Coleman  v. 

N.  a  407.  Com.,  28  Grat  865. 

Ohio.—  MoMiUen  u  SL,  5  Ohio,  268;  [TFoifttn^ton.— S.«l WrJght,9Waah. 

Anderson  «.  a,  7  Ohio  (2d  pt),  250;  9a] 

Steedmau  u  a,  11  Ohio*  82;  Beving-  [Wtat  TtrrKitttL—  a  f;.  Tingler,  82 

ton  Di  a,  B  Ohio  St  160;  Poage  i\  a,  W.Va.64a] 

%  Ohio  8t  289;  Chidester  v^  a,  25  Wi9C(mfdn.—  S.  n  Morton,  8  Wis. 

Ohio  St  488;  Henry  n  a,  86  Ohio  St  862. 

12&  United  States.^  U.  a  u  Brewster. 

[Oregofk^S.  v.  Childera,  82  Orag.  7  Pet  164;  U.  a  u  Wilcox,4  Blatoh. 

Ua]  885;  U.  a  «.  Fisler,  4  Bis.  59;  U.  a 

PennMylvania.-^  Respublioa  tn  u  Williams,.  4  Bi&  802;  U.  a  «.  Can- 

Sweers,  1  DalL  41,  42;  Pennsylvania  tril,  4  Cranoh,  167;  U.  a  o.  Hall,  4 

V.  Hufbnan,  Addison,  140;  White  u  Cranoh,  a  C  229;  U.  a  v.  Noble,  5 

Com.,  4  Binn.  418;  Beam  v.  Cooel,  8  Oranch,a  a  871;  [U.  a  u  Albert  46 

B.&B.  207;  Braddee vt.  Com.,  6  Watts,  Fed.  R.  552;  Staton  u  U.  a,  81  a  a 

680;   Drew  v.  Com.,  1  Wbart  279;  A  621.] 

Com.  VI.  Beamish,  81  Smith  (Pa.).  889;  i  Bostiok  vl  a,  84  Ala.  266;  MoGuin 
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§  463.  Joining  forgery  and  uttering. — It  is  common  to  join, 
to  the  charge  of  forgery,  that  for  uttering  the  forged  instru- 
ment. A  part  of  the  precedents  for  the  common-law  offense 
put  both  accusations  in  one  count,  and  a  part  have  a  count  for 
each.  Relying  on  the  former  class  of  precedents  as  evidence 
of  the  law,  we  have  the  result,  which  reason  confirms,  that  a 
count  charging  both  is  not  on  its  face  double ;  and  where  the 
facts  to  be  shown  in  evidence  may  properly  be  deemed  one 
transaction,  this  is  evidently  the  better  practical  method.^  The 
terms  of  most  of  our  statutes  are  "  forge  or  utter,"  etc. ;  and, 
on  such  a  statute  also,  in  a  case  of  one  transaction,  the  indict- 
ment may  be  either  way.'  But  under  the  common-law  rules, 
there  can  be  no  joinder,  even  by  separate  counts,  where  the 
one  is  a  felony  and  the  other  is  misdemeanor.'    Now, — 

§  463.  Ordinary  common-law  form  — (Writ). — The  old  com- 
mon-law precedents  for  this  offense  abound  in  redundancies 
which  modern  usage  has  discarded.  There  is  no  need  to  waken 
them  from  their  sleep  with  the  dead.  The  following  form  is 
from  the  English  books,  and  is  comparatively  modern:  — 

That  A.,  etc.,  on,  eta,  at,  eta  [unlawfuUy  and  wickedly  oontriTing  to 
injure,  cypress*  impoyerish  and  defraud  one  X.*]  tiien  and  there  ^  unlaw- 
fully, knowingly  and  falsely  did  forge  and  counterfeit  a  certain  writing 
[on  parchment*  purporting  to  be  a  writ  of  our  lady  the  queen  of  fieri 
facias,  and  to  have  issued  out  of  the  court  of  our  said  lady  the  queen  of 
the  bench  at  Westminster,  in  the  oounty  aforesaid  ?];  which  said  falsev 

1^  S.,  87  Ala.  161;  Thompson  v.  8.,  49       ^That  this  purport  clause  is  not 

Abk  16;  Van  Home  vl  S.,  5  Pike,  840.  necessary,  see  ante,  g  456i    Still,  in  a 

Compare  with  Stowers  «L  Com.,  12  case,  such  as  the  present,  free  from 

Bush,  842,  84a  the  danger  of  embarrassing  questions 

1  See  the  places  referred  to  ante,  of  variance  at  the  trial,  I  should  re- 

%  460,  and  compare  with  Crim.  Pra,  tain  enough  of  the  purport  clause  to 

II,  §§  436,  476-481.  indicate  in  a  general  way  the  nature 

s  Crim. Pra, I,  §§  486, 488;  n,  §  487.  of  the  instrument;  because  thereby 

•Id.,  I,  g§  445-447;  [BaU  vl  &,  48  the  whole  indictment  would  be  made 

Ark.  94]  more  perspicuoua    Thus,  in  this  in- 

4 The  allegation  of  the  intent  to  stance,  I  should  simply  say,  "pur- 
defraud  X  is  necessary;  but,  where  i>orting  to  be  a  writ  of  fieri  faeicu,** 
it  is  made  further  on,  it  need  not  be  But  the  copy  of  the  writ  would  show 
premised  here  alsa  all  the  rest  of  the  matter  alleged  in 

*This  "then  and  there**  is  pretty  this  purport  clause;  and  surely  there 

plainly  not  necessary.  is  no  need  of  putting  one  thing  twice 

*As  our  writs  are  not  on  parch-  into  an  indictment 
xnent,  these  words  "on  parchment** 
should  be  omitted  with  us. 
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forged  and  counterfeit  writing  is  as  follows;  that  is  to  say  [here  setting  it 
out  as  directed  ante,  §  460;  with  intent  the  said  X  to  injure,  oppress,  im- 
poverish and  defraud;  [the  charge  of  forgery  is  now  complete  and  the  in- 
dictment may  close  here  if  the  pleader  chooses;  or,  he  may  add  an  allega- 
tion of  uttering,  thus:]  and  the  said  A.  afterwards,  and  before  the  said 
pretended  writ  purported  to  be  returnable,  to  wit,  on  the  day  and  year 
aforesaid,  at,  eta,  aforesaid,  the  said  false,  forged  and  counterfeited  writing 
knowingly,  falsely  and  deceitfully,  as  a  true  writ  of  our  said  lady  the  queen 
ot  fieri  facuu,  did  cause  to  be  delivered  to  the  then  sheriff  of  Middlesex,  for 
execution  to  be  made  thereof;  and  afterwards,  and  before  the  said  pretended 
writ  purported  to  be  returnable,  to  wit^  on  the  day  and  year  aforesaid,  at 
eta,  aforesaid,  did  cause  to  be  seized  and  taken  diyers  goods  and  chattels  of 
the  said  X.  to  a  large  amount,  by  pretense  of  the  said  pretended  writ;  [to 
the  great  damage  of  the  said  X.,  to  the  evil  example  of  all  others  in  the  like 
case  offending,!  and]  against  the  peace,  eta^ 

§  464.  Promissory  note. —  The  allegations  for  forging  and 
uttering  a  promissory  note  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  falsely  [and  feloniously]  make,  forge 
and  counterfeit  [or,  eta,  following  the  statutory  expression]  a  writing  on 
paper  [purporting  to  be  a  promissory  note  *]  of  the  tenor  following  *  [here 
setting  it  out],  with  intent  to  defraud,  eta  [as  in  the  form  ante,  §  4^];  and 
did  afterward,  then  and  there,  with  the  intent  to  defraud  one  X.  [feloni- 
ously, eta,  and  follow  the  statutory  expression]  utter  and  publish  the  same 
to  the  said  X  as  true,  well  Imowing  the  same  to  be  false^  forged  and  coim- 
terfeit;  against  the  peaces  eta* 

§  465.  Bank-bill  —  (Forging), —  A  bank-bill  is  a  promissory 
note,  and  ordinarily  it  may  be  charged  as  such  in  the  forgery 

1  Not  necessary.    Ante,  §  48.  as  almost  of  coiurse  it  wiU  be,  foUow 

*  Archbi  CrioL  PL  &  Ev.  (10th  ed.)  its  terms,  which  may  require  expan- 
89L  For  nearly  the  same  form,  in  sions  beyond  the  words  in  the  text, 
terms  differently  varied,  see  8  Chit  And  see,  for  other  forms,  8  Chit 
Crim.  Law,  1044;  Rex  v,  Rutter,  CriuL  Law,  1074;  Rex  u  Crocker, 
Trem.  P.  Q  137;  Rex  tx  Champion,  Russ.  &  Ry.  97, 2  Leach  (4th  ed.),  087, 
Trem.  P.  C.  12a  For  altering  writ,  2  New  R  87;  Reg.  p.  Mahony,  6  Cox, 
8  Chit  Crim.  Law,  1047;  Cool  v.  C.  C.  487, 489;  Com.  v.  Castles,  9  Gray, 
Mycall,  2  Masa  186.  123;  Stowers  v.  Cool,  12  Bush,  342, 

*  As  the  purport  clause  is  not  nee-  343;  Poage  v.  S.,  3  Ohio  St  229;  S.  v. 
essary,  this  matter  in  brackets,  which  Bryant,  17  N.  H.  823;  S.  v,  Harris,  5 
18  a  part  of  such  clause,  is  not  Yet  Ire.  287;  Labbaite  v.  &,  6  Tex.  Ap^ 
the  pleader  may  choose  to  preserve  257;  Cohl  v,  Ross,  2  Mass.  873;  Yount 
so  much  of  it,  as  see  ante,  %  463,  note.  «l  &,  64  Ind.  448;  Kahn  r.  S.,  58  Ind. 

*  Or  the  case  may  be,—  168 ;  Stewart  v.  S.,  24  Lid.  142 ;  Burke's 
Did  forge,  eta  [as  In  the  text,  not    Case,  1  Lewin,  818;  Horton  v.  S..  32 

a  writing  on  paper,  eta,  butj  a  cer^    Tex.  79;  Sw  v.  Da  via  53  Iowa,  252; 

tain  promissory  note  of  the  tenor  fol-    Cool  v.  At  wood,  11  Mass.  93;  Haslip 

lowing.  v.  S.,  10  Neb.  690;  White  v.  Com.,  4 

^  If  the  indictment  is  on  a  statute,    Binn.  418;  S.  v,  Welsh,  8  Hawks,  404. 
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indictment.  Bat  we  have  some  statutes  against  forgery  so 
specially  worded  that  an  indictment  upon  them  will  be  ill  if  it 
designates  a  bank-bill  as  a  ''  promissory  note."  ^  For  the  forg- 
ing, the  allegations,  subject  to  be  varied  to  cover  particular 
statutory  words,'  may,  if  the  form  in  the  last  section  is  not 
followed,  be, — 

That  A.,  etOi,  on,  eta,  at,  etoi,  did  falsely  [and  f elonioafily]  make,  forge 
and  counterfeit  a  bank-note  [or  bank-biU,  or  writing  on  paper  purporting 
to  be  a  bank-note]  of  the  tenor  following  [here  setting  it  oat],  with  intent 
to  defraud  the  said  bank  *  and  some  persona  to  the  jurors  unknown;  * 
against  the  peaoe»  eta* 

§  466.  Uttering  bank-bill. — Under  the  qualifications  just 
expressed,  the  indictment  for  the  uttering  may  allege, — 

That  A.,  eta,  on,  eta,  at^  eta,  did  fraudulently  [and  feloniously]  utter 
and  publish  [oTj  eta,  using  the  statutory  words]  as  true^  to  one  X.,*  a  false, 
forged  and  oounterfeit  bank-biU  [here,  also^  follow  the  statutoiy  terms; 
OTf  ten,  eta^  of  the  tenor  [or  severally  and  respectively  of  the  tenor]  fol- 
lowing  [here  set  it  or  them  out  by  exact  copy],  he  the  said  A.  then  and 
there  well  knowing  the  same  to  be  false,  forged  and  oounterfeit,  with  intent 
to  injure  and  defraud  the  said  bank  [or  each  of  the  said  several  banlcs],  and 
the  said  X^  and  some  person  and  persons  to  the  jurors  unknown;  against 
the  peace,  eta^ 

1  Stot  Crimes,  §  82a  guage);  Bex  v.  Post,  Rusa  &  By.  101; 

s  The  importance  of  this  suggestion  Bex  a  Elliot*  1  Leach  (4th  ed.\  175^ 

is  very  great    No  pleader  should,  in  176;  Com.  «.  Hay  ward,  10  Masa  84 
prudence^  ever  draw  an  indictment       ^Ante,  §  460  and  nota 
for  an  offense  of  this  class,  except       ^  For  other  fcxms,  see  8  Chit  Crinu 

with  the  statute  before  him,  and  Law,  1048-1054;  Archb^  Criro.  PL  & 

after  he  has  learned  its  interpreta-  Ev.  (10th  ed.)  624;  Rex  u  Graham,  4 

tion.    Ante,  g§  81-8a    See,  for  an  Went  PL  25^  27;  U.  a  u  Brewster, 

illustration,    Com.    vi    Simonds,    11  7  Pet  164;  Rex  v.  Palmer,  2  Leach 

Gray,  306.  (4th  ed.),  978^  Busa  &  By.  72;  Wilk- 

'Let  us  bear  in   mind  that  the  inson  v,  &,  10  Ind.  872;  (Ik>m.a  Boyn- 

name  of  the  bank  will  appear  in  the  ton,  2  Mass.  77;  Com.  r.  Simonds,  14 

copy  of  thebank-bilL    And  that  this  Gray,  59;  Hobbs  ol  &,  9  Ma  855; 

is  a  sufficient  designation  and  de-  Buckland  v.Com.,8Leigh,782;  Com. 

8cription  of  it  see  Crim.  Pra,  n,  u  Thomas,  10  Gray,  488;  Com.  v, 

^^  454,  455.    There  are  statutes  the  Carey,  2  Pick.  47;  U.  &  u  Cantril  4 

special  terms  whereof  require  the  Cranch,  167;  U.  &  v.  Hall,  4  Cranch, 

corporate   existence  to  be  averred  C  C.  229;  Hooper  u  S.,  8  Humph, 

and  proved.    Id.,  §§  454r-457.  08;   Williams  u  a,  9  Humph.  80; 

^Ante,  §§  455-457.  a  v.  WUkins,  .17  Vt  151;  Murry  v. 

A  For  other  forms,  see  ArchK  OnnL  0>m.,  5  Leigh,  720;  Jett  ix  Com.,  18 

PL  &  Ev.  (10th  ed.)  869;  8  Chit  Crim.  Grat  933;   Bex  v.  Holden,  Bus&  & 

Law,  104a  1051;  Bex  v.  Goldstein,  By.  154,  2  Taunt  384;  Beg.  t?.  Green, 

Buss.  &  By.  478, 8  Bred.  &  a  201  (for-  8  Car.  &  K.   209;  Buckley  v.  a,  2 

eign  treasury  note  in  foreign  Ian-  Greene  (Iowa),  162;  S.  v.  Newlaud,  7 
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§  467*  Possessing  with  intent. —  The  charge  of  possessing 
counterfeit  bank-bills  with  intent  to  utter  them  is  sometimes 
made  a  part  of  the  same  count  with  that  for  the  uttering.  On 
the  other  hand  also,  it  often  constitutes  a  separate  count  or  in- 
dictment. In  either  case,  the  terms  of  it,  to  be  varied  with  the 
statute,  may  be, — 

That  A.,  eta,  on,  etc.,  at^  eta,  did  fraudulently  [and  feloniously]  ha^e  in 
his  possession  [or,  eta,  following  the  statutory  expression]  a  false,  forged 
and  counterfeit  bank-bill  [or  two,  etc.,  or  ten,  eta],  of  the  tenor  [or  severe 
ally  and  reepeotively  of  the  tenor]  following  [here  setting  it  or  them  out 
by  exact  copy]^  he  the  said  A.  then  and  there  weU  knowing  the  same  to 
be  false,  forged  and  counterfeit,  with  intent  to  utter  and  publish  the  same 
as  true  [to  sundry  persons  to  the  jurors  unknown,  and  to  such  other  per- 
sons as  he  might  defraud  thereby  ^],  and  to  defraud  the  said  bank  [or  said 
sereral  banks  respectively]  and  sundry  persons  to  the  jurors  unknown  [here 
add,  if  desirable,  an  actual  uttering];  against  the  peace,  eta* 

§468.  Bill  of  exchange  —  (Forging  and  uttering).— The 
foregoing  models  will  serve  for  a  bill  of  exchange.  Or  the 
form  may  be  varied,  as,  for  example,  on  a  statute  making  it 
felony  to  ^  forge  any  bill  of  exchange,  or  utter  as  true  an}'' 
forged  bill  of  exchange  knowing  it  to  be  forged,''  it  will  be 
good  to  say, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  feloniously  forge  a  bill  of  exchange  [or 
a  writing  on  paper,  or  a  writing  on  paper  purporting  to  be  a  bill  of  ex- 
change], and  did  then  and  there,  knowing  such  bill  of  exchange  [or  writ- 
ing] to  be  forged,  utter  the  same  as  true '  [to  one  X*],  of  the  tenor  following 

Iowa,  342;  a  v,  Barrett^  S  Iowa,  586;  Gabe  v.  &,,  1  Eng.  619;  a  v.  Morton, 

a  u  Hayden,  15  N.  H.  865;  Reg.  v.  8  Wi&  852;  IT.  a  v.  Noble,  5  Cranch, 

Lee,  2  Moody  &  R  281;  Mount  tx  C  C.  871;  a  t;.  Randall,  2  Aikens,  89; 

Com.,  1  DuY.  90;  a  tx  Ward,  6  N.  EL  McMillen  tx  a,  5  Ohio,  268;  Bevington 

599;  a  V.  Carr,  5  N.  H.  867;  P.  v.  u  a,  2  Ohio  St  160;  Tomlinson  v.  P., 

Lewis,  1  Wheeler,  CrinL  Gas.  181.  5  Parker,  C.  C.  818;  P.  v.  Van  Keuren, 

^Probably   not  necessary,  as  see  5  Parker,  C  CX  66;  Dennis  v.  P.,  1 

ante,  %  460  and  nota  Parker,  C.  Q  469;    P.  v.  Lewis,  1 

3  For  other  forms,  see  8  Chit  Grim.  Wheeler,  Grim.  Ca&  181;  P.  n  Davis, 

Law,  1060;  Townsend  u  P.,  8  Scam.  21  Wend.  809;  Com.  t7.  Hall,  97  Mass. 

826;  U.  a  V.  Williams,  4  Bis.  802;  P.  670;  Matthews  v.  S.,  2  Yerg.  288;  U.  a 

VI  Peabody,  26  Wend.  472;  Brown  v.  u  Fisler,  4  Bi&  69. 

Com.,  8  Masa  69;  Com.  v.  Atwood,  11  'These  words  ''as  true"  are  neces- 

Mass.  98;  P.  v.  Thomas,  8  Parker,  C.  G.  sary  even  under  some  statutes  which 

256^257;  a  tx  Dourdon,  2  Dev.  448;  donotcontain  them,  being  introduced 

Com.  vl,  Woods,  10  Oray,  477;  Com.  by  interpretation.    Grim.    Pro.,  II, 

V,  Houghton,  8  Mass.  107;  Com.  v,  §464. 

Morse,  2  Mass.  138;  a  v,  Symonds,  86  *  As  to  the  necessity  for  this,  see 

Me.  128;  a  v.  Bonney,  84  Ma  228;  ante,  g  460  and  nota 
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[here  setting  it  out  i],  with  the  intent  to  defraud  the  said  X.,  the  said  Y. 
[the  apparent  drawer  of  the  bill],  the  said  Z,  [the  drawee  or  acceptor],  and 
other  persons  whose  names  are  to  the  jurors  unknown; '  against  the  peace, 
etc.) 

§  469.  Bank-eheek. —  A  bank-check  is  so  far  in  the  nature 
of  a  bill  of  exchange  that  the  indictment  for  forging  or  utter- 
ing it  may  assume  the  same  form;  of  course,  designating  it, 
not  as  a  "  bill  of  exchange,"  but  as  a  "  bank-check."  No  sep- 
arate form,  therefore,  need  be  here  given.  The  pleader  should 
bear  in  mind  the  necessity  of  adhering  to  the  statutory  terms.* 

§  4i0.  Order^  warrant,  request^  drafts  etc.^ —  These  in- 
struments, authorizing  or  requiring  the  payment  of  money,  the 
delivery  of  goods,  or  the  like,  so  far  resemble  bills  of  exchange 
that  ordinarily,  as  in  the  case  of  bank-checks,  the  indictment 
for  the  forgery  or  the  uttering  is  in  substantially  the  same 
form.  But  there  is  sometimes  doubt  as  to  the  right  name  of 
an  instrument  of  this  class,  rendering  the  indictment  and  proofs 
specially  troublesome  by  reason  of  a  threatened  variance,  where 
the  purport  clause  is  employed ;  for  which  and  other  reasons 
the  pleader  is  recommended  commonly  to  omit  this  clause  en- 
tirely, not  even  designating  the  instrument  by  its  name.*  Still, 
though  the  name  is  omitted,  the  instrument  must  appear  on  its 

^  If  the  forgery  or  uttering  has  no  *'And  on  the  hack  [or  across  the 
relation  to  the  acceptanoe,  there  is  faoe]  of  said  forged  biU  of  exchange 
no  need  of  setting  out  the  latter;  as»  [or  forged  writing]  [or,  across  which 
see  the  forms  in  8  Chit.  Grim.  Law,  biU  of  exchange]  were  and  are  the 
1071 ;  Bex  n  Gilchrist,  2  Leach  (4th  words  'Accepted,  G^rge  Johnson.'  ** 
ed),  057;  Bex  t;.  Hart,  1  Moody,  48d»  ^Ante,  §  457. 
7  Car  &  P.  652;  and  in  perhaps  most  *  For  other  forms,  see  the  plaoes  re- 
of  the  precedents  it  is  not  set  out  f erred  to  in  the  note  before  the  last; 
Under  some  of  the  statutes,  and  gen-  Archb.  Grim.  PL  &  £v.  (10th  ed.)  372; 
erally,  it  is  no  part  of  the  biU.  Stat  878;  4  Went  PL  28-^1;  Bex  «.  Bead- 
Crimes,  ^  888  and  note;  Bex  vl  Hor-  ing,  2  Leach  (4th  ed.),  590;  Bex  v.. 
well,  1  Moody,  405,  6  Car.  &  P.  14a  Brewer,  6  Car.  &  P.  86a 
Tet  in  some  cases  the  pleader  will  *  For  forms,  see  8.  v.  Kroeger,  47 
choose  to  set  it  out  To  let  it  simply  Ma  552;  Cross  v.  P.,  47  DL  152;  Clem- 
follow  in  the  copy  the  bill,  as  though  ents  v.  P.,  5  Parker,  0.  C.  887;  £L  v. 
a  part  of  it,  would  seem  to  be  ordi-  Morton,  27  Vt  810;  Crofts  tx  P.,  2 
narily  adequate :  or,  if  it  is  across  the  Scam.  442. 

face  of  the  originaL  it  may  be  written  *Stat  Crimes,  §§825-686;    Crim. 

across  the  faoe  of  the  copy.  See  Bex  Law,  II,  g§  545-547,  660;  Crim.  PrOt 

v.  Horwell,  supra;  Bex  v.  Szudurskie,  II,  §§  840,  478,  474. 

1  Moody,  429.    Or,  after  the  copy  of  ^Ante,  §  45a 
the  bill  proper,  the  allegatiou  may 
proceed: — 
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face  as  set  out,  or  be  made  in  ayerment  to  appear,  to  the  judi- 
cial anderstanding,  to  be  within  the  statatory  terms  and  of 
prima  facie  validity.  "When  extrinsic  matter  is  for  this  reason 
required  to  be  alleged,  weave  it  into  the  other  averments  in  the 
manner  already  directed.^  When  not,  the  form  may  be,  for 
the  forgery,  if  so  the  terms  of  the  statute  are  covered, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  falsely  [and  feloniously]  make  and 
forge  [or,  eta,  employing  the  statutory  expression]  a  writing  on  paper  of 
the  tenor  following  [here  setting  it  out],  with  the  iut«nt  to  injure  and  de- 
fraud the  said  X.,  the  said  Y.,  and  some  person  to  the  jurors  unknown; 
against  the  peace,  eta 

If  the  pleader  chooses  to  charge  an  uttering  in  a  second 
count,'  which  is  the  method  in  the  greater  number  of  the 
precedents,  let  him  proceed, — 

And  the  jurors  aforesaid  on  their  oath  aforesaid  do  further  present,'  that 
the  said  A.  did  afterward,  on  the  day  and  year  aforesaid,  at,  eta,  aforesaid, 
fraudulently  [and  feloniously]  utter,  publish,  and  put  off  as  true  [or,  eto^ 
employing  (he  statutory  words],  [to  one  X.^],  a  certain  other  f^Ise,  forged 
and  counterfeit  [or,  eta*  following  the  language  of  the  statute]  writing  on 
paper,  of  the  tenor  foUowing  [here  setting  it  out],  he  the  said  A.  then  and 
there  well  knowing  the  same  to  be  false,  forged  and  counterfeit,  with  in- 
tent to  injure  and  defraud  the  said  X,  the  said  Y.,  the  said  Zb,  and  other 
persons  to  the  jurors  unknown;  against  the  peaoe,  eta* 

§  471.  Receipt^  acquittance^  etc. — For  forging  and  uttering 
receipts,  acquittances  and  other  like  writings,  the  indictment 
is  readily  drawn  on  such  of  the  foregoing  models  as  the  pleader 
may  select  Some  places  where  precedents  can  be  found  are 
referred  to  in  the  note.* 

Mn^  §45a  Pike,  8  Moody,  70;  Reg.  u  Robeon,  2 

*Ante,  g  4021  Moody,  183,  9  Oar.  &  P.  438;  Reg.  u 

Mn^e,  § 64  MoGonneU,  2  Moody,  208, 1  Car. &K 

«  As  to  which,  see  ante,  §  460  and  871;  Reg.  u  WilUams,  2  Den.  a  0. 61, 

note.  64;  Reg.  v.  Carter,  1  Cox,  Q  Q  170; 

*  For  other  forms,  for  the  forgery  R^g.  v,  Lonsdale,  2  Cos.  G  C  222; 

and  for  the  uttering,  see  Crim.  Pra,  Reg.  v.  Dixon,  8  Cox,  G.  C.  289;  Rex 

n,  §  478;   Archb.  Crim.  PL  &  Ey.  v.  Thomas,  7  Car.  &  P.  851 ;  Langdale 

(10th  ed.)  874;  8  Chit  Crim.  Law,  u  P.,  100  III  268,  266;  Com.  v.  Qnann, 

lOH  1074;  Rex  v.  Loyell,  1  Leaoh  9  Va.  Ca&  80;  &  u  Fiye,  26  Me.  812, 

(4th  ed.),  248;  Rex  v.  Clinoh,  1  Leaoh  814;  a  v.  Watson,  66  Ma  116, 117;  P. 

(4th   ed.),   540;   Rex   n  Thomas,  2  v.  Noakes,  5  Parker,  Q  Q  291;  &  v. 

Leach  (4th  ed.),  877;  Rex  v.  Rush-  Lamb,  65  N.  CL  419;  0>m.  v.  Keams, 

worth,  Rnsa  <fe  Ry.  817;  Rex  v.  Frond,  1  Va.  (Das.  109;  &  u  Baumon,  52 Iowa, 

Rnss.  &  Ry.  889, 1  Brod.  &  R  800;  6a 

Rex  «.  Bamtield,  1  Moody,  416;  Rex  « 8  Chit  Crim.  Law,'  1076^  1079; 

«L  Donnelly,  1  Moody,  488;  Reg.  v.  Archb.  OnoL  PL  &  Ev.  (19th  ed.) 
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§  472.  Indorsement — (Afceptane e — Other  indorsed  mat- 
ter).—  Where  the  offense  consists  of  forging  something  npon 
the  back  or  other  pari  at  a  gennine  instrament,  the  indictment 
first  recites  snch  instrument,  then  charges  the  forgery  of  the 

added  matter,  and  copies  it.    For  example, — 

That  A^  etc,  od»  eta,  at,  eta,  did,  npoa  the  buck  of  a  bfll  of  exehange  of 
the  tenor  following  [here  setting  it  out],  falsely  [and  feloniously}  make^ 
forge  and  counterfeit  [or,  eta,  employing  the  statutory  expression]  an  in- 
dorsement thereof  in  the  following  words^  **  Haiy  M.  MoCarthy  "  [the  name 
of  the  payee];  with  the  intent  to  injure  and  defraud  the  said,  eta  [as  at 
ante,  ^^  457,  470,  etc.];  against  the  peace,  eta 

Or,  for  uttering, — 

That  A.,  etc.,  ou.  eta,  at,  eta,  having  in  his  hands  and  poBsession  a  bill  of 
exchange  [or  writing  on  paper]  of  the  tenor  following  [here  setting  it  out], 
on  the  back  of  which  bill  of  exchange  [or  writing]  was  and  is  a  false, 
forged  and  counterfeit  acceptanoe  [or  indorsement]  m  the  following  words 
[setting  it  out],  did  then  and  there,  weU  knowing  the  said  aooeptance  for 
indorsement]  to  be  false^  forged  and  oounterfeit*  utter  and  publish  the 
same  [to  X.'],  as  true,  with  intent  to  injm^  and  defraud  the  said,  eta  [as  in 
the  last  form];  against  the  peaoe,  eta< 

§  473«  Erasing  or  detaching  indorsement. —  To  erase  or 
detach  an  indorsement  which  constitutes  no  part  of  the  orig- 
inal instrument  is  not  ordinarily  deemed  a  forgery  at  the  con^ 
mon  law,  though  it  is  an  indictable  misdemeanor.'    For  such 

638;  Rex  n  Ferrers,  Trem.  P.  (X  139;  in  explanation.  And  In  various  other 
Rex  V.  Lyon,  2  Leach  (4th  ed.),  597;  oases  explanatory  allegations  ar& 
Rex  u  Hunter,  2  Leach  (4th  ed.)  necessary,  in  order  to  show  prima 
634;  Rex  v.  Thompson,  2  Leach  (4th  f<icie  guilty  in  this  class  of  indict- 
ed.), 910;  Reg.  tx  Pringle,  2  Moody,  ments. 

127,  9  C^ar.  &  P.  408;  Reg.  u  West,  1       ^Ante,  g  460  and  note^  and  other 

Den.  a  a  258,  2  Car.  &  K  496, 2  Cox,  placea 

CL  Q  437;  Reg.  v.  Green,  Jebb,  282;  'For  other  forms,  for  the  forgery 
S.  V,  Thornburg,  6  Ira  79;  &.V,  Bibb»  and  for  the  uttering,  see  3  Chit  Crisu 
68  Ma  286;  Henry  v.  a,  85  Ohio  St  Law,  1046;  Rex  v.  Burton,  4  Went^ 
128;  Pennsylvania  v.  Huffman,  Addi-  PL  32;  Reg.  v.  Roberts,  7  Cox,  a  C 
son,  140;  Rice  v.  3,,  1  Yerg.  43a  In  422;  Reg.  v.  Hawkes,  2  Moody,  60; 
this  case  of  Rice  «L  S.,  it  was  held  Rex  t?.  Marshall,  Russ»  &  Ry.  75; 
tliat  the  indictment  for  forging  a  re-  Rex  v.  Chalmers,  1  Moody,  352:  Reg. 
oeipt  must  aver  an  indebtedness,  v,  Winterbottom,  1  Den.  Q  G  41,  S^ 
But  $uch,  it  is  believed,  is  not  the  C^r.  &  K  37, 1  Cox,  C  Q  164;  Rex 
general  doctrine,  either  on  principle  v.  Bontien«  Russ.  &  Ry.  260;  Reg.  «. 
or  on  authority,  in  the  absence  of  Cropper,  2  Moody,  18;  Cool  u  Gas- 
special  statutory  terms.  And  though  ties,  9  Gray,  123;  Poage  u  &,  8  Ohio 
there  are  precedents  with  this  aver-  St  229;  &  v,  Davis,  53  Iowa,  252;  Com. 
ment,  most  do  not  have  it  Still  the  v,  Spilman,  124  M&ss.  327;  &  v.  Mar- 
language  of  a  receipt  may  be  so  im-  tin,  9  Humph.  55. 
perfect  as  to  require  this  averment        •  Crim.  Law,  II,  g  57a 
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common-law  misdemeanor,  the  following  form,  here  some- 
what amended  in  immaterial  parts,  has  been  judicially  sus- 
tained :  — 

That  A.,  etc.,  on,  eta,  at,  etc,  haTing  in  his  possession  a  certain  promis* 
scry  note  of  the  tenor  following  [here  setting  it  out],  on  the  hack  whereof 
was  then  and  there  indorsed  the  receipt  of  twenty  dollars  in  part  payment 
thereof,  and  the  balance  of  said  note  and  no  more  being  then  and  there  due 
and  unpaid,  did  then  and  there  wittingly,  falsely  and  deceitfully  alter  the 
said  promissory  note,  by  then  and  there  wittingly  and  deceitfully  separat- 
ing said  indorsement  from  said  promissory  note,  with  intent  to  defraud  and 
deceive  the  said  X.  [the  maker  J;  against  the  peao^  eta^ 

§  474.  Altering* —  Though  commonly  it  is  practically  best 
to  charge  an  alteration  as  an  original  forgery,'  it  is  not  always 
so.  When,  therefore,  the  pleader  chooses,  he  first  sets  out  the 
original  writing,  then  states  the  alteration ; '  and  sometimes,  bat 
not  necessarily,  adds  a  recital  of  the  whole  in  its  altered  form. 
It  is  good  to  say, — 

That  A.,  eta,  on,  etc..  at,  eta,  having  in  possession  a  certain  writing  oi^ 
paper  [or  a  certain  writing  sealed,  or  a  certain  deed  *]  of  the  tenor  follow- 
ing [here  set  out  the  genuine  original],  did  then  and  there  fraudulentlv 
[and  feloniously]  alter  ^  the  same  by  removing  the  word  "  hundred  "  where 
it  stands  between  the  words  *'  one  "  and  *'  dollars,"  and  substituting  therefor 
the  word  **  thousand,"  and  by,  eta  [proceeding  to  state  all  the  other  altera- 
tions; and,  if  the  pleader  chooses,  or,  if  the  tenor  of  the  alteration  has  not 
been  thus  made  absolutely  certain,  a4d],  so  that  said  writing  thereby 
became  and  then  and  there  was  of  the  tenor  following  *  [here  setting  it  out 
in  its  altered  form],  with  the  intent  to  injure  and  defraud,  eta  [as  in  the 
foregoing  forms];  against  the  peace,  eta^ 

§  475.  Other  forgeries. —  The  foregoing  forms  do  not  in 
terms  cover  every  forgery  and  indictable  uttering  known  to 
the  law;  but  they  furnish  the  models  after  which  the  indict- 

1 Q,  fK  McLeran,  2  Aikens,  311.  And  and  feloniously  alter  and  change  the 

see  further  of  this  case,  Crim.  Law,  same  to  the  t'Cnor  following." 

I,  g  806k  ^  And  see  for  precedents  for  the 

2  Ante,  g  458L  forgery   by   altering,   and  for   the 

» Crim.  Pra,  II,  §§  419,  446l  uttering,   Crim.   Pra,   II,  §  44«;    3 

«^nfe,^460.  Chit  Crim.  Law,  1047,   1051,   1054, 

ACrim.  Pra,  II,g§  426  and  note,  44a  1079;   Rex  v.  Weldon,  4  Went  PL 

*Or,  omitting  all  specifications  of  23:  Rex  v,  Qraham,  4  Went  PL  25; 

the  alterations^  and  going  back  in  Rex  v.  Newman,  Trem.  P.  G.   130; 

the  form  to  the  end  of  the  setting  Rex  u  Post  Rusa  &  Ry.  101;  Com.  v, 

out  of  the  genuine  original,  it  is  un*  Mycall,  2  Mass.  186;   Com.  v.  Hay- 

doubtedly  good,  though  I  never  saw  ward,  10  liasa  84;  Eahn  v.  S.,  58  Ind. 

a  precedent  so,  simply  to  say, —  168;  S.  u  Dourdon,  2  Dev.  443 ;  Mount 

"Did  then  and  there  fraudulently  v.  Com.,  1  Dut.  90;  &  tx  Bryant  17 
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meats  for  the  rest  may  be  constracted,  and  it  would  be  of  bat 
slight  service  to  the  practitioner  to  extend  the  forms  over  the 
entire  ground.  The  reader  will  see,  in  the  note,  helpful  refer- 
ences to  places  where  other  forms  may  be  found.^ 

§  476.  Stamps  and  seals. —  Where  the  law  has  provided  for 
stamps  and  seals  to  be  used  on  particular  occasions,  the  court 
judicially  knows  what  are  their  devices,  words  and  appearance; 
and  any  setting  out  of  them  by  their  tenor,  were  it  possible, 
would  be  useless.  Hence  the  indictment  for  counterfeiting 
them,  or  for  uttering  the  counterfeits,  is  similar  to  that  for  the 
like  offenses  against  the  coin.'  It  need  only  allege  that  the 
defendant,  with  the  fraudulent  intent,  counterfeited,  or,  with 
knowledge,  uttered  the  counterfeited  stamp,  seal,  or  whatever 
else  the  thing  is,  in  resemblance  of  the  one  provided  by  law.' 
Or  even  less  will  suffice  where  the  statutory  limits  of  the  of- 

N.  H.  823;  S.  u  ICartm,  9  Humph.  55;  487.   Letter  or  warrant  of  attornej. 

a  V.  Davis,  58  Iowa,  352:  Ream  v.  8  Chit  Crim.  Law,  1065;  6  Went  PL 

Oom.,8&&R207;  Harrington  u  Sw,  870;  Rexo.  WordeU,  TreoL  P.  a  182L 

51  Mis&  490;   Com.  v.  Beamish,  81  Certifleate   of  charaeter,  ete^— 5 

Smith  (P&L),  889;  Coleman  v.  Com.,  Cox,  a  Q  A(k  77;  10  Cox,  Q  Q  Ap.  2; 

25  Grat  865;  Respablioa  v,  Sweera,  1  8  Chit  Crioo.  Law,  1056:  Reg.  v.  To- 

DaU.  41,  42.  shack,  1  Den.  Q  C.  492,  404^  4  Cox,  C 

^  For  forging  and  uttering  entries  C.  88;  Reg.  «  Mitohell^  2  Fost  &  F. 

in  books  of  accoant, —  Coleman  v,  44;  S.  «.  Carr,  25  La.  An.  407,409; 

Com.,  25  Grat  865;  Com.  v.  Beamish,  Com.  v.  Hinds,  101  Mass.  20a  Trans- 

81  Smith  (Pa.)^  889;  Phelps  v.  P.,  6  fer  of  8toek,— 3  Chit  CrioL  Law, 

Hun,  428-432,  72  N.  Y.  865.  7  Cox,  C.  1052;  Rex  vi  Gade,  2  Leach  (4th  ed.), 

C  Ap.  51.    Pablic  records,— Cole-  782.    Order  of  magistrate— to  dm- 

man  u  Com.,  supra;  Rex  v.  Newman,  oharge   prisoner.    Rex   v,  Harris,  1 

Trem.  P.  G  180;  Reg.  v,  Sharpe,  8  Moody,  89a    Next  friend,— consent 

Car.  &  P.  486;  Reg.  v,  Powner,  12  to  be,  of  infant,  Reg.  u  Smytibies,  4 

Cox,  a  a  285;  Ream  v.  Com.,  8  a  &  Cox,  a  a  94.    Forged  letter,—  pass- 

R.  207;  Harrington  v.  8.,  54  Miss.  490;  ing  as  true.  Waterman  v.  P.,  67  IlL 

Brown  u  P.,  86  IlL  239.     Wills,- 8  91.    Connty  warrant,— S.  v.  Fenly, 

Chit  Crim.  Law,  1067, 1069;  4  Went  18   Ma  445,  44a    Railway  pass,— 

PL  85-41 ;  Rex  v.  Murray,  19  Howell,  Reg.  v.  Boult,  2  Car.  &  K.  604   Prin- 

St  Tr.   694.     Instruments    under  ci  pal  and  accessory.— Against  wife 

seal, —  such  as  bonds,  conveyances  as  principal  and  husband  as  acces- 

of  lands,  and  the  like,  8  Chit  Grim,  sory  before  the  fact,  Rex  v,  Morris,  2 

Law,  1063, 10656, 1066;  Rex  tx  Nun-  Leach  (4th  ed.),  1096,  Rusa  &  Ry.  270. 

dooomar,  20  How.  St  Tr.  923;  Rex  u  As  second  offense, — Vincent  ix  P.,  5 

Dunnett  2  Leach  (4th  ed.),  581 ;  Rex  Parker,  a  Q  88, 15  Abb.  Pr.  234;  Can- 

tx  Fauntleroy,  1  Moody,  52;  Reg.  v.  tor  u  P.,  5  Pftrker,  C.  Gl  217. 

Davis,  2  Moody,  177,  9  Car.  &  P.  427;  *Ante,  §  332,  eta 

a  V.  McGardiner,  1  Ire.  27;  a  v.  Du-  >  Rex  v.  Collicott»  2  Leach  (4th  ed.), 

four,  63  Ind.  567;  a  v.  Fisher,  65  Mo.  1048,  Russ.  &  Ry.  2ia 
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fense  are  less  broad.  Thas,  nnder  the  English  statute  making 
one  a  felon  who  "shall  forge  or  counterfeit,  or  shall  utter, 
knowing  the  same  to  be  forged  or  counterfeited,  the  great  seal 
of  the  United  Kingdom,"*  the  two  counts'  given  in  the  Eng- 
lish books  for  the  forging  and  the  uttering  are  simply, — 

Forging.-— Th&t  A.,  eta,  on,  eta,  at,  eto,  the  great  seal  of  the  United 
Kingdom  falsely,  deceitfully  and  feloniously  did  forge  and  counterfeit; 
against  the  peace,  eta 

Uttering  (second  count).— And  the  jurors  aforesaid  upon  their  oath  afore- 
said do  further  present,  that  the  said  A.,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at,  eta,  aforesaid,  falsely,  deceitfully  and  feloniously  did 
utter  a  certain  other  false,  forged  and  counterfeited  great  seal  as  aforesaid, 
then  and  there  well  knowing  the  same  to  be  false,  forged  and  counter- 
feited; against  the  peace,  eta* 

§  477.  Lost^  etc. —  Where  the  forged  writing  is  lost,  de- 
stroyed, or  in  the  hands  of  the  defendant,  there  is  no  precise 
form  of  the  allegation  which  alone  will  suffice,  but  it  may  be, 
for  example, —  • 

A  certain  writing  on  paper  [or,  eta],  which  said  writing  is  in  the  posses- 
sion of  the  said  A«  [or  is  lost,  or  is  destroyed],  by  reason  whereof  the  jurors 
are  unable  to  set  it  out  by  its  tenor,  but  it  is  and  then  and  there  was  in 
substance  as  follows  [stating  its  contents  in  a  form  to  harmonize  with  the 
proofs  at  the  trial,  and  as  exactly  and  minutely  as  they  wiU  permit].^ 

§  478.  Implements  of  forgery. —  The  indictment  for  having 
in  possession  the  implements  of  forgery  follows  the  particular 
statute  on  which  it  is  constructed,  and  otherwise  conforms  to 
that  for  thus  having  the  tools  for  counterfeiting  the  coin.  The 
statutory  terms  are  so  varying  that  perhaps  no  separate  form 
here,  in  addition  to  the  one  already  given,*  would  be  specially 
helpful.*  Yet  one  for  taking  a  photographic  "  positive"  of  a 
foreign  note,  circulating  in  the  foreign  country  as  money,  will 
be  given.    The  English  statute  of  24  &  25  Yict,  o.  98,  §  19, 

124  &  25  Yict,  a  98,  §  t  ^Ante,  g  842. 

Mnf e,  g§  463,  470.  .*For  having  in  possession  plates 

*  Archb.  Crim.  PL  &  Et.  (19th  ed.)  for  forging  bank-bills,  eta,  see  Rex  v. 
621.  For  forms  for  forging,  and  utter-  Moses,  7  Car.  &  P.  428;  Bex  v.  War 
ing  forged  stamps,  see  8  Chit  Crim.  shaner,  1  Moody,  466;  Bex  v.  Han* 
Law,  1057-1062;  Rex  v.  Richardson,  4  non,  2  Moody,  77,  9  Car.  &  P.  It  For 
Went  PL  22;  Rex  v.  Palmer,  1  Leach  engraving  on  a  plate  parts  of  a  for- 
(4th  ed.),  853;  Bex  v,  Collicott,  supra,  eign  promissory  note  in  the  foreign 

*  Crim.  Pra,  II,  §  404  and  notes;  P.  language,  Reg.  v.  Faderman,  4  Cox, 
V,  Badgley,  16  Wend.  53;  Chidesterv.  G  d  859. 

&,  25  Ohio  St  4^;  Wallace  u  P.,  27 
IU.4& 
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made  it  felony  in  one  who  ihoald,  **  without  lawful  autLoritj 
or  ezcnse,  etc.,  engrave  or  in  any  wise  make  upon  any  plate 
whatsoever,  etc.,  any  bill  of  exchange,  promissory  note,  under- 
taking, or  order  for  payment  of  money,  etc.,  in  whatsoever 
language  the  same  may  be  exprt'ssod,  etc.,  purporting  to  be  the 
bill,  note,  undertaking,  etc.,  of  any  foreign  prince  or  state." 
And  the  following  is  one  of  the  counts  of  an  indictment  which 
was  sustained, —  containing,  no  doubt,  many  needless  words, 
but  its  abridgment  here  is  not  deemed  desirable:  — 

That  in  a  certain  foreign  state,  that  is  to  saj,  the  empire  of  Austria,  for 
a  long  time  previously  to  the  commission  of  the  felony  and  offense  herein- 
after charged,  and  at  the  time  when  the  said  felony  and  offense  was  com- 
mitted, and  since  hitherto  and  up  to  the  present  time,  divers  undertakings 
for  payment  of  money  of  the  said  foreign  state,  that  is  to  say,  the  said  em- 
pire of  Austria,  were  made,  issued,  negotiated  and  oirculat'Cd,  and  were 
lawfully  current  in  the  said  foreign  state,  and  that  the  said  undertakings 
for  payment  of  money  were,  and  each  of  them  respectively  was,  during  all 
the  time  aforesaid,  made,  issued,  negotiated  and  circulated,  and  were  cur- 
rent as  aforesaid,  for  payment  of  a  certain  amount  of  foreign  money,  that 
is  to  say,  for  payment  of  one  piece  of  coin  called  a  gulden  of  the  currency 
of  the  said  foreign  state,  to  wit,  the  empire  of  Austria,  the  said  piece  of 
coin  being  lawfully  current  in  the  said  foreign  state,  and  being  during  all 
the  time  aforesaid  of  great  value,  to  wit,  each  gulden  being  of  the  value  of 
two  shillings  in  English  money,  and  each  of  the  said  undertakings  for  the 
payment  of  money  being  for  the  payment  of  one  gulden.  Whereupon  A., 
etc.,  well  knowing  the  premises,  and  whilst  the  said  undertakings  were  so 
as  aforesaid  lawfully  current  in  the  said  foreign  state,  on,  etc.,  at,  etc  wil- 
fully and  feloniously,  and  without  the  authority  of  the  said  foreign  state, 
and  without  lawful  authority  and  without  lawful  excuse,  did  make  upon  a 
certain  plate,  to  wit,  a  plate  of  glass,  an  undertaking  for  payment  of  money, 
to  wit,  for  payment  of  one  gulden,  purporting  to  be  one  of  the  said  under- 
takings for  payment  of  money,  of  the  foreign  state  aforesaid,  to  wit,  the 
said  empire  of  Austria,  so  made,  issued,  negotiated  and  circulated,  and  law- 
fully current  in  the  said  foreign  state  as  aforesaid;  against  the  peace,  etc^ 

§479.  Attempts. —  Utterings  of  forgeries,' having  them  in 
possession  with  the  intent  to  utter  them,*  and  possessing  and 
making  the  implements  for  forgery,*  already  considered,  are  at- 
tempts and  acts  in  the  nature  of  attempt.  No  separate  forms 
are  here  required.* 

1  Beg.  fn  Binaldi,  Leigh  ft  a  &80,  ^AnU,i41S. 

9  Cox,  GL  C  89t    And  see  Beg.  v.  *See,  for  forma.  SL  it  Morton,  S 

Faderman,  supra.  Wis.  352;  &  it  Watson,  65  Ma  115, 

s^nte,  §§  460,  462,  466,  and  other  117;  &  v.  Welsh,  3  Hawks*  404;  Jett 

plaoe&  fx  Com.,  18  Grat  OSa, 

«  Ante,  §  467. 
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§  480.  Practical  suggestions. —  This  chapter  opened  with 
practical  suggestions  to  the  prosecuting  officer,  and  they  have 
been  continued  interspersed  through  the  subsequent  sections. 
Should  the  proposals  for  simplifying  the  indictment  be  adopted, 
possibly  a  few  courts  may  give  more  than  an  attentive  ear  to 
objections  interposed  on  behalf  of  defendants.  At  all  events, 
whatever  form  the  pleader  employs,  he  should  qualify  himself 
to  sustain  it  by  arguments  and  authorities  before  the  court. 
And  there  can  be  no  question  of  the  success,  on  the  whole,  of 
these  reformatory  efforts,  if  duly  seconded  by  prosecuting  offi- 
cers. It  is  the  assurance  of  this  which  has  induced  the  author 
not  to  incamber  his  pages  with  needlessly  complicated  and 
otherwise  undesirable  forms.  Those  who  have  occasion  for 
them  can  find  them  in  the  places  referred  to  in  the  notes. 

For  FORNICATION,  qee  ante,  §  147  et  aeq. 

FRAUDS,  see  CmcATS  at  Common  Law;  Faisk  Prstensbs;  Forgkrt; 

Fraudulent  Convetanoes,  eta 
FRAUDULENT  BANKRUPTCY,  see  Bajrkbuftct,  et(X 
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FRAUDULENT  OONVEYANCES,  SALES  AND  OONCEALMENTSLi 

§  481.  Under  13  Ellz.^  c.  6.—  This  English  statute,  famoos 
in  civil  jurispradence  and  generally  understood  to  be  common 
law  with  us,  after  defining  what  civil  effect  shall  be  given  to 
conveyances  made  to  hinder  or  defeat  creditors,  proceeds,  in 
section  3,  to  make  it,  among  other  things,  an  indictable  misde- 
meanor in  *^  all  and  every  the  parties  to  such  feigned,  etc.,  con- 
veyance, .  .  .  and  being  privy  and  knowing  of  the  same," 
to  ^^  wittingly  and  willingly  put  in  ure,  avow,  maintain,  and 
justify  or  defend  the  same "  as  being  true  ^^  and  upon  good 
consideration."  *  These  terms  seem  to  imply  that  the  party 
must  perform  some  distinct  act,  or,  at  least,  utter  some  words, 
subsequently  to  the  transaction  which  is  visited  by  the  civil 
consequeuces  defined  in  the  preceding  section,  in  order  to  incur 
the  criminal  liability.  Indeed,  they  appear  to  make  the  crime 
consist  in  such  act  or  words.  But  on  this  question,  and  on 
most  others  relating  to  the  criminal  part  of  this  statute,  we 
have  no  decisions.  There  is  in  Wentworth  a  form  for  the  in- 
dictment, in  substance, — 

That  A.,  eta,  B.,  etoi,  and  GL,  eta,  on,  eta,  at,  eta,  did  wittingly  and 
willingly  put  in  use,'  maintain,  and  justify  as  trae^  a  certain  covinous  and 
fraudulent  grant  and  conveyance  of  goods  and  chattels,  bearing  date^  the 
thirty-first  day  of  May,  in  the  year,  eta,  and  made  between  the  said  A«,  by 
the  name  and  description  of,  eta,*  of  the  one  part,  and  the  said  R,  by  the 
name  and  description  of,  eta,  of  the  other  part,  to  the  end,  purpose  and 

1  For  matter  relating  to  this  title^  *  This  is  an  objectionable  form  of 
see  Grim.  Law,  I,  ^  572a.  the  averment;  because,  under  it,  the 

2  Id.,  ut  sup.;  Cathcart  v.  Robinson,  alleged  time  and  the  time  in  the 
5  Pet  264,  280;  (Gardner  v.  Cole,  21  written  conveyance  must  exactly 
Iowa,  205;  Robinson  v,  Holt,S9  N.  H.  correspond  or  the  variance  will  be 
557.  t&taL    It  is  better  to   say  simply, 

*  **  Use  "  is  the  word  in  Wentworth,  made  on  such  a  day,  and  then  the 

perhaps  by  a  misprint.     But  it  is  time  laid  will  not  be  material.  Grim. 

**  ure  "  in  the  statute,  and  in  the  in-  Pra,  I,  §§  486. 488a.    This  form  might 

dictment  in  Reg.  v.  Smith,  infrcL    I  be  changed  to  read,  '*  entered  into  in 

should  employ  the  latter,  but  un-  writing  on,*'  eta 

doubtedly  either  is  good.  ^Ante,%9L 

272 


OH.  XXXVIII.]  FBAUDtJLKNT  OONVBYAIIOES,  BTO.        [§§  482,  483. 

intent  [to  all  of  wliich  the  said  A.,  R  and  GL  were  then  and  there  privy  and 
knowing  of  the  same  ^J  to  delay,  hinder  and  defraud  one  X.,  then  being  a 
oreditor  of  the  said  A.,  of  his  just  and  lawful  debt;  against  the  peace,  etc.' 

§  482.  Our  similar  statutes. —  Some  of  our  states  have  stat- 
utes similar  in  purpose;  namely,  making  it  punishable  for  a 
debtor  fraudulently  to  put  his  property  beyond  the  reach  of 
creditors,  or  for  another  person  to  help  him  therein.'  Their 
t'Crms  are  not  quite  uniform ;  but  the  gist  of  the  offense  is  some 
form  of  secreting,  so  that  it  is  held  not  to  be  within  the  New 
York  statute  for  one  to  carry  a  watch  in  his  pocket  and  refuse 
to  surrender  it  to  an  attaching  oflBcer.*  But  the  common 
method  of  secreting,  aimed  at  by  these  statutes,  is  the  convey- 
ing away  or  pledging  of  the  property  to  defraud  creditors. 
Now, — 

§  483.  Indictment. —  There  must  be  an  indebtedness,  and 
the  indictment  must  allege  it.  But  the  terms  of  the  allegation 
may  be  general,*  as  in  the  precedent  under  the  statute  of  Eliz- 
abetk*  Where  the  statutory  words  are  "  fraudulently  mort- 
gage, pledge,  sell,  alienate  or  convey  any  of  his  real  or  personal 
estate  amounting  in  value  to  the  sum  of  one  hundred  dollars, 
.  •  •  to  prevent  the  attachment  or  seizure  of  the  same  upon 
mesne  process  or  execution,"  ^  it  is  believed  to  be  good  in  aver- 
ment to  say, — 

1  This  matter  in  brackets  18  not  in  iZZtnois.— Stow   ix  P.,  25  HL  91; 

the  precedent  before  me^  but  with-  Mathes  v,  Dobschuetz^  73  lU.  488L 

out  it  one  of  the  clauses  of  the  stat-  Jkfatn&—  S.  v.  Chapman,  68  Me.  447. 

ute  would  seem   not  to  be  so  dis-  Maasachtiaetts, — Stockwell  o.  Sillo- 

tlnctly  covered  as  it  ought  way,  113  Mass.  884. 

3  6  Went  PL  885.    The  only  other  MichigarL--  P.   v.   Detroit   Police 

precedent  on  this  statute  known  to  Justice,  41  Mich.  334 

me  is  the  indictment  in  nine  counts  New  Hampshire. — S.  u,  Leslie,  16 

in  Beg.  v.  Smith,  6  Cox,  G.  Q  81.    It  N.  H.  08;  &  «.  Bobinson,  9   Fost 

was  held  good.    But  it  is  needlessly  (N.  H.)  374;  a  i;.  Marsh,  86  N.  H.  106; 

long.   It  differs  from  the  form  in  the  Si  v.  Hunkins,  48  N.  H.  557. 

text  chiefly  by  setting  out  the  par-  New    York,—  P.   v.    Morrison,    18 

tioulars  of  the  indebtedness  of  A«  to  Wend.    899;    P.   u  Underwood,  16 

X,  and  describing  more  minutely  Wend.  546;  Blason  v.  Bruno,  38  BarK 

the  couTeyance.   Perhaps  such  aver-  520;  Loomis  i;.  P.,  19  Hun,  601. 

ments  are  well  by  way  of  caution,  ^  P.  n  Morrison,  18  Wend.  899. 

but  I  doubt  their  necessity  in  strict  *  Loomis  v.  P.,  19  Hun,  601;  S.  ix 

law.  Bobinson,  9  Fost  (N.  H.)  374 

*  Concerning  these  statutes,  their  ^  Ante,  %  481. 

interpretation,  and   the   procedure  ^S.  v.  Leslie,  16  N.  H.  9a    For  the 

thereon,  see, —  similar  New  York  statute  see  P.  «i 

Underwood,  16  Wend.  546. 
18  378 
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That  A.,  etc.,  on,  etc,  at,  etc.»  beiiig  the  owner  of  certain  real  estate  there 
dtuate,  ooDflistmg  of  a  lot  of  land  with  a  dwelling^houfle  thereon,  of  the 
Talue  of  more  than  one  hundred  dollars,  to  witi  of  the  yalne  of  two  thou- 
sand dollars,  and  being  then  and  there  indebted  to  X  [in  the  sum  of  one 
thousand  dollars  i],  did  then  and  there  fraudulently  sell,  alienate  and  oonvcy 
the  said  real  estate  to  T.,  with  the  intent  thereby  to  prevent  the  attach- 
ment and  seizure  of  the  same  on  mesne  prooese  and  on  ezeoution,  for  en- 
forcing the  payment  of  said  indebtedness;  against  the  peace^  eta> 

§  484.  Sellin^^  etc.^  propertj  mortgiged,  etc* — Different 
in  purpose  are  statates,  prevailing  in  considerable  nninbers  of 
oar  states,  to  punish  the  selling,  remoying,  secreting,  or  the 
like,  of  real  and  personal  property  mortgaged  or  under  a  lien, 
or  selling  it  without  disclosing  the  facts.  The  terms  of  these 
provisions  differ;  they  safBoiently  appear,  with  various  con- 
structions, in  the  cases  cited  in  the  note.*  If,  by  the  terms  of 
the  statute,  the  offense  consists  in.  selling  the  mortgaged  prop- 
erty for  the  purpose  of  hindering,  delaying  or  defrauding  the 
mortgagee,  a  mortgagor  does  not  commit  it  who,  under  the 
fairly  induced  belief  that  he  has  the  consent  of  the  mortgagee, 
makes  the  sale  to  pay  the  mortgage  debt* 

§  485.  Indictment. —  The  indictment  must  cover  the  statu- 
tory language;  as,  for  example,  aver  the  mortgage  or  other 
lien  to  be  ^^  in  writing,"  if  so  is  the  statute.*  And  it  must  cover 
the  meaning  of  the  statute;  as,  by  alleging  that  the  mortgage 
or  other  lien  is  subsisting,  or  remains  unsatisfied.^    Under  a 

II  shoald  think  this   matter   in  JfcMMe^tMstta— Cbm. «.  Brown,  15 

brackets  might  be  deemed  necessary  Gray,  188;  Com.  n  Wallaee,  108  Masa 

in  a  state  whwe  a  leyy  oould  not  be  18;  Com.  v.  Williams,  127  Masa  285; 

made  on  real  property  unless  the  Com.  i;.  Harriman,  187  Masa  887. 

judgment  or  ezeoution  amounted  to  Minnesota, —  &  u  Rnhnke,  87  Minn, 

a  specified  sum.  But  in  other  oiroum-  808. 

stances  I  can  see  no  occasion  for  it  Misaouri^^B,  u  Joneq,  68  Ha  187. 

Compare  with  the  form  ante^  §  481.  North  CaroHntL —  8l  «.  Pickens,  78 

>For  other  forms»  see  &  «.  Leslie,  N.  a  058;  &  v.  Boms,  80  K.  Q  87a 

supra;  8.  u  Bobinson,  tupra;  S.  v,  2VaMML— S.  n  Small,  81  Tex.  184: 

Hunkins,  48  N.  H.  557 ;  Loomis  n  P.  &  «.  Deyereatiz,  41  Tex.  888;  Robber- 

suprcL  son  n  Sl,  8  Tex.  Ap^  50t;  Moye  n  S^ 

>ji2a&ama.— Nixon  «l  a,  55  ^>a.  9Tex.Ap^8a 

120;  Glenn  n  a,  60  Ala.  104;  AtweU  «  AtweU  n  a,  68  Ala.  61.    And  see 

V.  a,  68  Ala.  61.  Cool  v.  Harriman,  187  Masa  887. 

iifjbaiua&— Cooper  n  a,  87  Ark.  ^Mi^e  v,  a,  8  Tex.  Ap^  86. 

418;  Cooper  «.  a,  87  Ark.  421.  •Satchell  i7.  a,  1  Tex.  Ap.  438;  a  v. 

Joti^— a  V,  Julien,  48  Iowa,  445;  Bmrns,  80  N.  C  87a    See  8,  n  Gustaf- 

a  n  Gustafson,  50  Iowa,  IM;  a  v.  son,  50  Iowa»  19L 
Stevenson,  52  Iowa.  701. 
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provision  to  punish  one  who,  ^^  with  a  fraudulent  in  tent  to  place 
mortgaged  personal  property  beyond  the  control  of  the  mort- 
gagee, removes  or  conceals,  etc.,  the  same,"  ^  the  indictment 
may  charge, — 

That  A.,  eta,  on,  etcx,  at,  etc.,  <iid  mortgage  to  X.,  in  doe  form  of  law,  one 
hoKse,  eto.  [setting  out  the  mortgaged  property],  and  that  afterward,  <m, 
eta  [the  pleader  will  commonly  elect  to  make  this  date  subsequent  to  the 
other  if  the  fact  is  so,  though  doubtless  this  is  not  necessary],  at,  eta,  the 
said  mortgage  being  m  full  force  and  the  said  X  remaining  the  owner 
thereof,  he  the  said  A.  did,  to  cheat  and  injure  the  said  X,  fraudulently 
zemove  and  conceal  the  said  mortgaged  personal  property,  with  the  fraudu- 
lent intent  to  place  the  same  beyond  the  control  of  the  said  X.;  against  the 
peaces  eta* 

§  486.  Conveying  land  without  title. —  A  statute  subject- 
ing to  imprisonment  one  who  '^  knowingly  sells  or  conveys 
any  land^  or  any  interest  therein,  without  having  title  to  the 
same,  either  in  law  or  equity,  by  descent,  devise,  written  con- 
traet,  or  deed  of  conveyance,  with  intent  to  defraud,"  applies 
as  well  to  lands  lying  without  as  within  the  state.  The  indict- 
ment  may  aver, — 

That  A.,  etc.,  on,  eta,  at,  eta,  did,  with  intent  to  defraud  X,  knowingly 
sell  and  convey  to  him,  by  deed,  a  certain  tract  of  land,  eta  [describing 
it],  situate  at,  eta,  he  the  said  A.  not  then  and  there  having,  and  knowing 
himself  not  then  and  there  to  have,  title  to  the  same  in  law,  or  equity, 

iMass.  Gen.  Stats.,  ch.  161,  §  61.  ment,  to  wit,  a  mortgage;  against 

>  Partly    following  the  precedent  the  peace,  eta*' 

in  Com.  v.  Wallace,  108  Masa  12.  And  So  is  the  indictment  in  Glenn  v.  S., 

see  for  other  forms,  Satchell  v.  S.,  60  Ala.  104    And  for  other  forms 

supra;   Cooper  v.  a,  37  Ark.  412;  see  Nixon  v.  S.,  55  Ala.  120;  Atwell 

Cooper  V.  a,  37  Ark.  421 ;  a  v.  Ruhnke,  v.  a,  68  Ala.  61.    The  Iowa  .statute 

27  Minn.  809;   a  v,  Devereaux,  41  differs  from  the  others  considered 

Tex.  388;  a  v.  Pickens,  79  N.  C.  652.  in  this  connection.     It  is:  "If  any 

For  giving  a  deed  without  mention-  mortgagor    of    personal    property, 

ing   incumbrance.  Com.  v.  Brown,  while  his  mortgage  of  it  remains  un- 

15  Gray,  189;  Com.  v.  WlUiams,  127  satisfied,  wilfully  destroy,  conceal, 

Mass.  286;  a  v.  Jones,  68  Ma  197.    In  sell,  or  in  any  manner  dispose  of  the 

Alabama  it  satisfies  the  code  to  al-  property  covered  by  such  mortgage, 

lege, —  without  the   consent   of  the  then 

'*  That,  before  the  finding  of  this  holder  of  such  mortgage,  he  shall  be 

indictment,  A,  eta,  did  remove,  con-  deemed  guilty  of  larceny  and  pun- 

ceal,  or  sell  a  horse,  the  personal  ished  accordingly."  For  a  form  under 

property,  of,  eta,  for  the  purpose  of  it,  see  a  v.  Gustafson,  60  Iowa,  194 

hindering,  delaying   or  defrauding  And  see  S.  v,  Julien,  48  Iowa,  446. 

the  said,  eta,  who  had  a  olaim  to  And  consult  the  title  Embbzlement, 

said  horse,  under  a  written  instru-  ante,  g  401  ef  seg. 
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by  desoentt  devlM^  written  oontraot^  or  deed  of  oenTeyanoe;  against  the 
jjeaoe^  eta* 

§  487.  Twice  selling  land. — Under  a  statnte  to  punish  one 
who,  *'  after  once  selling,"  etc.,  any  land,  '^  shall  again  know- 
ingly and  fraudulently  sell,  etc.,  the  same  tract  or  tracts  of 
land,  etc.,  to  any  other  person  or  persons  for  a  yaluable  con- 
sideration," the  indictment  may  charge, — 

That  A.,  etc^  on,  etoL,  at,  eta,  did  bargain,  aeU  and  ofmrej  to  M.  three 
tracts  of  land,  eta  [describing  them];  whereupon  he  the  said  A.  did  after- 
ward, on,  eta,  at,  eta,  with  the  intent  to  cheat  and  defraud  X^  Imowingly 
and  fraudulent! J  bargain,  sell,  and  in  form  of  law  oonvej  to  the  said  Z., 
for  a  Taluable  oonsideration,  to  wit,  for  two  thousand  doUan^  paid  by  the 
said  Z.  to  the  said  A.,  the  same  tracts  of  land;  against  the  peace,  eta* 

iBLerr  tn  &,  80  Ohio  8t  614^  S81  junction  in  these  negative  aver- 
^Or,"  not  '^and,"  is  the  proper  con-    ment&    AnUe,  S  1S4  and  nota 

^People  a  Oamett,  85  CU.  47a 

For  FRAUDULENT  INSOLVENCY,  see  BAHKBunOT  ahd  iMBCOsYEKor. 
FUBI0U8  DRTVINQ^  see  HoBS»>RACDra^  eta 
G  AlC^  see  Fkh  ahd  Gam& 
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CHAPTER  XXXIX. 

OAMING.! 

§  488*  Elsewhere. —  la  this  volume,  and  in  the  other  vol- 
umes of  the  series,  the  nuisance  of  keeping  a  gaming-house  is 
treated  of  under  a  separate  title  from  Gaming.  Its  treatment 
constitutes,  in  the  present  volume,  a  sub-title  under  ^^  Nui- 
sance." 

§489.  Formula  for  indictment, — The  statutes  are  so  di- 
verse as  to  render  any  formula  for  the  indictment  on  them 
unavailing  to  the  practitioner  except  in  the  way  of  general 
s^gestion.  Therefore  only  an  incomplete  outline  will  be  at- 
tempted, so  that  the  pleader's  resort  will  be  chiefly  to  the  spe- 
cial forms  further  on.    The  allegations  may  be, — 

That  A.,  eto.  [an^g§  74-77],  on,  eta,  at,  etc.  [ante,  §  80],  did  unlawfuUy  * 
play  at  a  oertain  game  of  cards  *  [or,  eta,  following  the  statutory  terms]  for 
money,^  eta  [follow  here  also  the  statutory  words],  with  X*  [or,  did  win, 
eta,  or  fraudulently  win,  eta,  or  lose,  eta,  following  the  statute;  or,  did 
bet,  eta,  on  the  hands  and  games,  eta,  following  the  statute;  or,  having 
under  his  control  a  certain  building,  eta,  did  unlawfully  suffer  and  per- 
mit»  eta,  therein,  eta,  pursuing  the  statutory  terms;  or,  eta,  following  what- 
ever other  statutory  provision  is  being  proceeded  upon,  and  expanding  the 
allegation  beyond  the  words  when  the  rules  of  good  pleading  require*]; 
against  the  peace,  eta  [ante,  §§  6e-69].7 

^For  the  direct  expositions  of  this  *The  name  of  the  person  played 

offense,  with  the  pleading,  practice  with  not  universaUy  held  to  be  neo- 

and  evidence^  see  Stat  Crimes,  §g  844-  essary.    Stat  Crimes,  §  804 

98a    Incidental,  Crim.  Law.  I,  §  504;  «  Stat  Crimes,  g  909. 

Crim.Pra,I,g§241,874,476,639,  note,  ^For  forms,  see  Archb.  Crim.  PL 

641,  note;  Stat  Crimes,  ^  56,  135,  &  Ev.  (19th  ed.)  989;  5  Cox,  C.  Q  Ap. 

221,  294^  298,  299,  988.    And  see  the  47;  8  Chit  Crim.  Law,  677-681;  4 

title  GAMmo-HOUSE;  in  this  volume  Went  PL  855;  6  id.  888,  891,  482; 

it  is  a  sub-title  under  Nuisance.  Fowler  u  Alsop,  Trem.  P.  CL  268;  Rex 

*  Here  the  offense  is  assumed  to  be,  v.  Clarke,  Cowp,  85;  Rex  v,  Darley, 

what  it  generally  is,  a  misdemeanor.  4  East,  174;  Reg.  v,  Bailey,  4  Cox,  C 

Stat  Crimes,  g  880.    If  it  is  felony,  C  390;  Reg.  v.  Moss,  Deara  &  B.  104^ 

add  "and  feloniously."  7  Cox.  a  Q  200;  Morley  v,  Green- 

t  As  to  naming  the  game,  eta,  see  halgh,  8  R  &  S.  874;  [Fortenburg  u 

Stat  Crimes.  §  897.  &.,  47  Ark.  18a] 

« Stat  Crimes,  §90t  ^/abaTHo.— Covy   «,   &,    4    Port 
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§  490.  Playing  for  money. —  A  statute  having  made  pun- 
ishable one  who  ^^  shall  play  at  any  game  or  games  at  cards^ 
etc.,  for  money,"  and  another  statute  having  declared  it  to  be 
sufficient  for  the  indictment  to  charge  the  general  name  of  the 

186;  Coggins  n  &,  7  Port  268;  a  tx.  16:  Sumner  n,  a,  74  Ind.  63;  Hamil- 

Whitwortb,  8  Port  484;  a  n  Atkyni^  ton  u  a,  75  Ind.  58& 

1  AlcL  180;  Clark  i;.  a,  19  Ala.  553;  Iowol^S,  v.  Nichols,  6  Iowa,  418; 

Burdine  u  a,  35  Ala.  60;  Rodgers  tx  a  «.  Middleton,  11  lom,  346;  a  v. 

a,  36  Ala.  76;  Harris  v.  a,  31  Ala.  Book,  41  Iowa,  550;  &.  v,  Kaufman, 

863;  Eslava  «l  a,  44  Ala.  406,  408;  69  Iowa,  378. 

Schuster  «.  a,  48  Ala.  199;  Napier  a  fonMJi^Bioe  m  a,  8  Kan.  UU 

a,  50  Ala.  168;  Bay  ua,  60  Ala.  173;  166;  a  fx  StiUwell,  16  Kan.  34 

Mclnnifl  v,  a,  51  Ala.  38;  CampbeU  Kentucky. —  Men  tee  v.  Com.,  3  J.  J. 

u  a,  55  Ala.  89;  Jaoobeon  v.  a,  55  Mar.  183;   Com.  v,  Perrigo,  8  Met 

Ala.  151;  Mitchell  v.  a,  56  Ala.  160;  (Ky.)  5;  Com.  v.  Monarch,  6  Bush, 398. 

Heodenon  m  a,  59  Ala.  89,  90;  Sikes  MarylaruL—  Baker  v.  a,  3  Har.  dk 

«.  a,  67  Ala.  77.  J.  5;  a  tx.  Price,  13  GiU  &  J.  360; 

.^to?iMUL— Graham  n  a,  1  Pike,  Wheeler  v.  a,  43  Md.  668. 

171,  178;  Hany  «l  a,  4  Eng.  198;  MassachusetU^ Com.  v.  Bolkom, 

Drew  V,  a,  6  Eng.  83;  Brown  vl  a,  6  8  Pick.  381;  Com.  a  Arnold,  4  Pick. 

Eng.  607;  Moffatt  «i  a,  6  Eng.  169;  861;   Com.  «l  Goding,  8  Met  180; 

Warren  v.  a,  18  Ark.  195, 198;  Orr  v.  Com.  u  Tilton,  8  Met  333;  Com.  v, 

a,  18  Ark.  540;  a  v.  Holland,  33  Ark.  Stoweil  9  Met  573;  Com.  o.  Drew,  a 

343;    a  v.  Anderson,  80  Ark.  181;  Cush.  379:  Com.  «l  Pattee,  13  Cush. 

Cohen  u  a,  83  Ark.  336;  a  v.  Jef-  601;  Com.  v,  Colton,  8  Gray,  468; 

frey,  33  Ark.  186;  a  v,  Hunn,  84  Ark.  Com.  v.  Crawford,  9  Gray,  138;  Com. 

321,  823;  a  fH  Lindsay,  84  Ark.  873;  v,  Parker,  117  Mass.  118;  Com.  r. 

Euper  «.  a,  85  Ark.  639;  Brockway  Gaming  Implements,  119  Masa  883, 

«.  a,  86  Ark.  639.  886;  Fitzgerald  «.  Com.,  185  Man. 

Ca/i/omtd.— P.  tn  Sariers,  14  CaL  36a 

39.  jr{mMij>pi-- Johnston  tx.  a,  7  8m. 

Colorocia— Chase  ix  P.,  3  CoL  Ter.  ft  M.  68;  8trawh3m  «.  a,  87  Miss. 

509.  433. 436. 

Qeorgia.--  Brown  n  a,  40  Ga.  68a  Jfinouri— a  v,  Ames,  1  Ma  534; 

i//tnoia— Gibbons  «.  P.,  33  DL  443.  a  «.  Purdom,  8  Ma  114;  a  v.  Mitch- 

JndiaTux.^  Webster  v.  a,  8  Blaokf.  ell,  6  Ma  147;  a  «.  Kyle,  10  Ma  889: 

400;  Iseley  u.  a,  8  Black!  403;  Mount  a  «l  Ames,  10  Ma  748:  a  «  Kessler- 

tx  a,  7  Ind.  654;  a  tt  Hope,  15  Ind.  ing,  13  Ma  565;  a  tx.  Nelson,  19  Ma 

474;  Hamilton  ti  a,  35  Ind.  436;  a  v.  898;  a  v.  Fulton,  19  Ma  680;  a  u 

Thomae,  50  Ind.  393;  Donniger  t;.  a.  Flack,  24  Ma  878;  a  tx.  Scaggs,  83 

53  Ind.  836;  Hanrahan  t;.  a,  57  Ind.  Ma  93;  S.  r.  Stogsdale.  67  Ma  630. 

527;  a  t;.  Ward,  57  Ind.  537;  En-  New  Hampshire. — a  tx.  Leighton, 

wright  VL  a,  58  Ind.  567;  a  «l  New-  8  Fost  (N.  H.)  167;  a  tx.  Steams,  11 

ton,  59  Ind.  178;  Ready  r.  a.  63  Ind.  Fost  (N.  H.)  106;  a  n.  Presoott,  83 

1;  Powell  VL  a,  63  Ind.  531;  Howard  N.  H.  313. 

tx.  a,  64  Ind.  516;  Moore  tx.  a,  65  Ind.  New   Mexico,'^  T^st.  tx.  Copely,  1 

813;    Manheim   tx.    a,   66   Ind.   65;  N.  M.  571. 

P&dgett  tx.  a,  68  Ind.  46;  a  tx  Allen,  North  CarolincL^&.  v.  Hix,  8 Dst. 

69  IncL  134;  a  tx.  Pancake,  74  Ind.  116;  8.  tx.  Ritchie,  3  Dev.  &  Bat  39; 
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CH.  xxxiz.]  OAMnra  [{ 491. 

* 

game  without  saying  against  whom  the  defendant  played,  it 
was  adjudged  adequate  simply  to  aver, — 

That  A.y  eta,  on,  eta,  at,  eta,  did  play  at  a  game  at  cards  for  money;  ^ 
against  the  peaoe,  eta* 

§  491.  As  to  which — Another. — Withoat  the  aid  of  the  stat- 
ute simplifying  the  indictment,  it  is  believed  that  a  form  which 
thos  omits  to  state  the  natnre  of  the  game,  with  whom  played, 
or  in  wiy  other  way  to  identify  the  particular  instance,  would 
be  too  meager;  though  the  mere  omission  of  the  name  of  the 
person  played  with,  where  there  was  other  adequate  identify- 
ing matter,  would  not,  before  all  courts,  be  fataL*  Under  the 
statutory  words  ^'  play  at  any  game  whatsoever,  for  any  sum 
of  money,  or  other  property  of  any  value,'*  an  indictment 
omitting  the  name  of  the  person  played  with,  but  with  other 
particularization,  was  sustained.    Thus, — 

That  A^  eta,  on,  eta,  at»  etoi*  did  unlawf  uUy  play  ^  at  a  certain  game 

a  «.  Terry,  4  Dev.  &  Bat  185;  S.'ff.  &,  13  Tex.  Apu  109;  Wallace  u  a.  Id 

Langford,  8  Ire.  954.  Tex.  Ap^  479. 

Ohtd— Davis  v,  a,  7   Ohia  204;  Virginia,— Com.  v.  Offener.  2  Ya. 

Davis  u  a,  19  Ohio  St  270;  Carper  Ca&  17;  Roberts  v.  Com.,  10  Leigh, 

tL  a,  27  Ohk>  5t  572;  Davis  v.  a,  82  686;  Day  i;.  Com.,  28  Grat  915;  Leath 

Ohio  St  24;  Boberts  v,  a,82  Ohio  St  v.  Com.,  82  Orat  678;  NuokoUs  v. 

171.  Com.,  82  Grat  864 

Oregon.— a  v.  Carr,  6  Oreg.  188;  TTiscormn.— (Gallagher   n   a,  26 

a  V.  Gitt  Lee,  6  Oreg.  425.  Wis.  428. 

PenntykHinia.'-  Com.  v,  Caraoa,  6  Wpoming.'-Fields  u  Ter.,  1  Wyom. 

Pbila.  881.  Ter.  7a 

Rhode  Jstond— a  v.  Melville^  11  United  5fafe&— District  of  Colum- 

R.  L  417.  bia.    IL  a  fx  SimiBS,  1  Cranofa,  C  a 

TennesMft— Dean  it  a,  Haiti  4b  2621 

Yerg.  127;  Johnston  tt  a,  ICaft  A  ^Moaej.— At  to  alleging  the  thing 

7erg.  129;  Anthony  tn  a,  4  Hiimph.  played  for  to  be  "money,"  see  an^ 

88;  a  V.  McBride^  8  Humph.  e6;  John-  gg  248  and  note,  250,  notes,  895  and 

son  tL  a,  4  Sneed,  614  mote;  Stat  Crimes,  §§  874^  898^  899, 

TexoM,—  Bailey  t^  a,  2  Tex.  202;  a  901. 

V.  Ward,  0  Tex.  870;  Boyml  u  a,'9  'Johnston  v.  a,  7  Shl  ^  M.  tSS, 

Tex.  440;  Barker  t;.  a,  12  Tex.  278;  &  And  compare  with  form  in  Straw- 

V.  LopeE,  18  Tex.  88;  a  vl  Blaic,  41  hen  «.  a,  87  MisB.  «22,  426;  P.  v.  Sav- 

Tex.  80,  ^1;  a  u  Bullion,  42  Tex.  77;  iers,  14  Cai  29;  [a  17.  Taylor,  111  N.  C. 

Beed  u  a,  1  Tex.  Ap*  1;  Chiles  v.  a,  680.] 

1  Tex.  Ap.  27,  28;  Sheppard  r.  a,  1  *  Stat  Crimes,  gg  894r-897,  922,  028, 

Tex.  Ap.  804;  Ben  v.  a,  9  Tex.  Ap.  925. 

107, 108;  AnderBoo  v.  a,  0  Tex.  Ap.  *  In  the  absence  of  any  decision  in 

177;  Harris  vl  a,  9  Tex.  Ap,  908;  the  particular  state,  it  will  be  safer 

O'Brien  t\  a,  10  Tex.  Ap,  544;  Scrib-  to  insert  here  ''with  Z.'*  Stat  Crimes, 

ner  v,  a,  12  Tex.  Api  178;  Reeves  n  ^  894,  92a 
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§§  492-494]  sPBoiFio  offenses.  [book  hi. 

called  poker,  for  a  large  sum  of  monej,^  to  wit,  for  the  sum  of  two  dollars, 
by  means  of  a  certain  gaming  device,  to  wit,  a  pack  of  cards;  against  the 
peace,  eta' 

§492.  Playing  for  ^'Talaable  thing/'— Under  a  statute 
which  "  makes  it  a  penal  offense  for  any  person  to  play  for 
money  or  other  valaable  thing  at  any  game  with  cards,  dice, 
checks,  or  at  billiards,"  if  the  things  played  for  were  checks 
practically  but  not  legally  redeemabie,'the  allegations  may  be, — 

That  A.,  etc.,  on,  etc.,  at,  etc.,  did  unlawfully  play  at  a  game  of  billiards 
[with,  eta^]  for  certain  checks  and  promissory  notes,  payable  and  redeem- 
able, eta,  the  same  being  then  and  there  valuable  things,  of  the  value  of^ 
eta;  against  the  peaces  eta* 

§493,  In  particular  place— ^^  Public  place ''-^^  Store- 
house^'' etc.). —  How  the  place  should  be  described  we  saw 
elsewhere.*    The  form  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  did,  eta  [setting  out  the  offense  as  in  the 
last  three  forms],  in  a  certain  highway  there  [or,  in  a  certain  8torehou£« 
there;  or,  in  a  certain  outhouse  there;  or,  in  a  storehouse  there  wherein 
then  and  there  spirituous  liquors  were  sold;  or,  in  the  public  place  and 
room  in  the  city  hall  there  wherein  the  mayor  and  aldermen  habitually 
meet  for  the  transaction  of  public  business;  or,  eta,  varying  the  allegation 
with  the  statute  and  the  particular  facts];  against  the  peace^  eta^ 

§494.  Professional  gambler — (Habitual  gaming^  etc.). — 

The  statutes  creating  this  offense "  are  in  varying  terms.  Under 
the  provision  that  one  who  ^'  shall,  etc.,  or  shall  frequent  any 
place  where  gambling  is  permitted,  shall  be  deemed  a  profes- 
sional gambler,"  it  is  not  necessary  for  the  indictment  to  aver 

^  See  the  note  to  the  last  section.  bama,  the  code  permits  forms  which 

2  Roberts   v.  S.,  83  Ohio  St  171.  would  be  wholly  inadequate  under 

And  for  other  forms  on  similar  stat-  the  common-law  rules.    Thus,  in  this 

utes,  see  Bex  v.  Clarke,  Cowpi  85;  case  of  Burdine  v.  S.,  it  was  ad  judged 

Roberts  v.  Coul,  10  Leigh,  686;  Royal  good  to  say,— 

V.  a,  9  Tex.  449;  [8,  v.  Maupin,  71  *'That  A.,  eta,  and  R,  eta,  before 

Ma  Ap.  54;  Turbeville  u  SL,  87  Tex.  the  finding  of  this  indictment,  at, 

Crim.  R.  145.]  eta,  played  at  a  game  with  cards,  or 

*  Stat  Crimes,  g§  875,  900.  dice,  or  at  some  device  or  substitute 

*  See  note  to  the  last  form.  thereof,  at  a  tavern,  inn,  storehouse 

*  Gibbons  v.  P.,  88  IlL  442.  for  retailing  spirituous  liquors,  or 

*  Stat  Crimes,  §§  902-906.  house  or  place  where  spirituous  liq- 
7  For  forms,  see  S.  v.  Ward,  9  Tex.  uors  were,  at  the  time,  retailed  or 

870;  Sb  v.  Lopez,  18  Tex.  83;  Shep-    given  away,  or  at  a  public  house, 
pard  17.  S.,  1  Tex.  Ap^  304;  Scribner    highway,  or  at  some  other  public 
V.  S.,  12  Tex.  Ap.  173;  Coggins  v,  S.,    place,  or  at  an  outhouse  where  people 
7  Port.  263;  S.  v.  Atkyns,  1  Ala.  180;    resorted;  against  the  peace,  etc." 
Burdine  v,  a,  25  Ala.  60.    In  Alar       6  stat  Crimes,  g§  858,  854,  879. 
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-OH.  XXXIX.]  GAMING.  [§§  495,  496. 

the  conclusion  of  law  that  the  defendant  became  a  professional 
gambler.*    It  may  charge, — 

That  A.,  eta,  on,  eta  [as  at  ante,  %  80,  and,  if  the  pleader  chooses,  with 
the  eontinuando  as  at  ante,  §  88],  at,  eta,  did  [for  the  purpose  of  gaming 
with  cards']  unlawfully  frequent  a  certain  room  occupied  byX.,  in  a  build- 
ing called  the  M.  House,  in  which  room  gambling  was  there  [during  all 
the  time  aforesaid,  ante,  g  84J  permitted  and  carried  on;  against  the  peace^ 
eta* 

§495,  Another — (Common  gambler)* — Under  the  provision 
that  one  "  who  shall  be  gniity  of  dealing  faro,  or  banking  for 
others  to  deal  faro,  or  acting  as  lookout,  game-keeper,  or  assist- 
ant for  the  game  of  faro,  or  any  other  banking  game  where 
money  or  property  is  dependent  on  the  result,  shall  be  taken 
and  held  to  be  a  compion  gambler,"  it  is  good  to  allege, — 

That  A«,  eta,  on,  etc.,  at,  eta,  did  deal  faro,  a  certain  banking  game 
where  money  and  other  property  were  then  and  there  dependent  on  the 
cesult  [whereby,  and  by  force  of  the  statute  in  such  case  made  and  provided, 
the  said  A.  was  then  and  there  taken  and  held  to  be  a  common  gambler^]; 
against  the  peace^  eta* 

§  496.  Fraudulent  winning. — The  elements  of  the  indict- 
ment under  the  statute  of  Anne  are  stated  elsewhere/  There 
are  statutes  in  terms  somewhat  different ;  as,  for  example,  8  & 
9  Yict.,  c.  109,  §  17,  provides,  among  other  things,  that  one 
who  "  shall,  by  any  fraud  or  unlawful  device  or  ill  practice  in 
playing  at  or  with  cards,  dice,  tables,  or  other  game,  .  .  . 
win  from  any  other  person,  to  himself  or  to  any  other  or  oth- 
ers, any  sum  of  money  or  valuable  thing,  shall  be  deemed 
guilty  of  obtaining  such  money  or  valuable  thing  from  such 
other  person  by  a  false  pretense,  with  intent  to  cheat  or  de- 
fraud such  person  of  the  same ;  and,  being  convicted  thereof, 
shall  be  punished  accordingly."  There  are  precedents^  for 
weaving  into  the  indictment  this  false-pretense  clause  as  the 
larceny  clause  is  woven  into  the  indictment  for  embezzlement.* 

1  Grim.  Pra,  I,  %  616;  poat,  g  490.  form  before  me.    That  it  is  not  neces- 

*  These  words  are  in  the  form  be-  sary,  see  ante,  §  494  and  note, 

fore  me,  but  I  doubt  their  necessity.  ^  S.  v.  Melville,  11  R.  L  417. 

One  would  seem  to  be  within  the  stat-  *  Stat  Crimes,  §  886.    And  see  fur- 

ute  who  should  frequent  the  place  as  ther,  for  forms,  ante,  %  274;  6  Went 

a  mere  looker-on.  PL  891,  392;  3  Chit  Crim.  Law,  678- 

>  Howard  v,  8.,  64  Ind.  616;  3.  v.  681;  6  Cox,  C.  C.  Ap.  47. 

Thomas,  60  Ind.  292.  For  other  forms,  ^  Archb.  Crim.  PL  &  Ev.  (19th  ed.) 

see  Hamilton  v.  a,  26  Ind.  426;  a  v.  989;  Beg.  v.  Bailey,  4  Cox,  a  a  890. 

Allen,  69  Ind.  124  ^  Ante,  §§  401-40a 

^  This  matter  in  brackets  Is  in  the 
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497-499.  SPECIFIC  offenses.  [book  m. 

Bat  there  is  no  just  groand  for  requiring  this,  and  forms  with 
oat  it  have  been  sustained,*  and  beyond  reasonable  question 
they  are  in  principle  good.*    The  averments  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  dicU  by  f raad,  unlawful  device  and  ill  piao 
tice  in  playing  at  and  with  oarde,  unlawfully  win  from  one  X.,  to  a  certain 
pevKm  whoee  name  is  to  the  jurora  unknown,  a  certain  sum  of  moneiy  [of 
the  proper^  of  the  said  X'],  with  intent  to  cheat  him  the  said  X  of  the 
same  [to  the  great  damage  of  the  said  X,  to  the  eyil  example  of  all  others 
in  the  like  case  offending  ^;  against  the  peace,  eta* 

§  497.  Losing  or  winning. —  Some  of  the  statutes,  excluding 
the  element  of  fraud,  make  punishable,  for  example,  one  ^^  who 
shall,  by  playing  or  betting  at  or  upon  any  game  or  wager 
whatever,  either  lose  or  win  any  article  of  value."  And  it  is 
good  in  averment  to  say, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  unlawfully  win  [or  lose]  of  [or  to]  one 
X  a  certain  hat  of  the  value  of  thxoe  doUan,  by  then  and  there  unlawfully 
betting  aod  wagering  the  sameagaiast  another  hat  upon  a  game  of  tenpins 
then  and  there  had  and  played  between  the  said  A.  and  the  said  X. ;  sgaiast 
thepeao^eta* 

§  498.  Same  at  one  Bitting,  ete«—  saffioiently  explained  else- 
where.' 

§  499.  Eeeping  gaming  device. —  There  are  statutes,  in  yari- 
ons  terms,  to  punish  this  sort  of  offense.  The  indictment  need 
only  cover  the  words  and  meaning  of  the  particular  enactment ;  * 
as,  for  example,  under  the  phrase  "shall  be  the  Iceeper  of  any 
gaming  apparatus  for  the  purpose  of  winning  or  gaining  any 
article  of  value,"  the  allegations  may  be, — 

That  A.,  eta,  on,  etc.,  at,  eta,  did  unlawfully  {and  feloniously]  keep  a  oer- 
tain  gaming  apparatus,  commonly  called  a  wheel  of  fortuneb  then  and  there 
to  play  for,  win  and  gain  money  and  other  articles  of  Talue,  by  then  and 
there  playing  a  certain  game  oommonly  called  a  game  of  fortune;  against 
the  peace»  eta* 

1  Reg.  V.  Moss,  Deara  &  R  104^  7  other  forms,  see  the  places  already 

Cox,  O.  a  20a  referred  to  in  this  eeotioQ.   Maesa- 

^Ante,  §  494;  Crim.  Pra.  II,  g  818»  chusetts  statute  and  form.  Cool  ti. 

and  the  places  there  referred  to.  Parker,  117  Masa  113;  Fitaegeraid  a 

*  Some  may  deem  these  words  f  n  Com.,  1S5  Masa  SSS. 

brackets  to  be  necessary.   The  indict-  *  Mount  «i  S.,  7  Ind.  654;  Webster 

ment  in  Beg.  v.  Moss,  suprci,  was  ob*  ti  S.,  8  Black  f.  400. 

jected  to  after  verdict  for  not  con*  « Stat  Crimes,  §  887;  and,  for  other 

taining  them,  but  the  court  over-  forms  for  this»  see  4  Went  PL  855,  5 

ruled  the  objection.  id.  S8S,  8  Chit  Crim.  Law,  67S,  68a 

«  Not  necessary.    Ante,  %  4&  >  Stat  Crimes,  §  89a 

^Reg.    u    Moss,   supra.    And  for  *&  n  Thomas»  50  Ind.  292l    For 
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§  600.  Another. —  Or  the  allegation,  if  so  it  ooyers  the  stat- 
uiory  words,  may  be, — 

That,  eta  [as  abore],  unlawfully  did  permit  a  certain  gambling  device 
called  a  pack  of  cards,  being  a  gambling  device  adapted,  used  and  designed 
for  playing  games  of  chance  for  money  and  other  property,  etc.,  against  the 
I)eaoe,  etc.^ 

§  501 .  Another. —  Or,  under  the  statutory  expression  "  keep- 
ing any  E  O  table,  or  any  other  kind  of  gaming  table  (billiard 
tables  excepted)  at  which  the  game  of  faro,  equality,  or  any 
other  game  of  chance  shall  be  played  for  money,"  the  aver- 
ments, by  implication  negativing  the  exception  of  the  statute, 
will  suiBce, — 

That  A.,  eta  [as  above],  unlawfoUy  did  keep  a  certain  gaming  tafate 
called  a  fiaro  table,  at  which  gaming  table  so  unlawfully  kept  the  game  of 
fazo  was  then  and  there  unlawfully  played  for  money;  against  the  peaoe^ 
efca« 

§  502.  Another. — Or,  under  a  statute  differently  expressed, — 

That  A.,  eta  [as  above],  unlawfully  did  keep  and  exhibit  gaming  tablea 
called  A  B  C  or  E  O  tables,  faro  bank,  wheel  of  fortune^  keno  table»  and 
tables  of  the  like  kind  being  under  denominations  to  the  jurors  unknown, 
the  games  played  on  said  tables  being  then  and  there  played  with  cards; 
against  the  peace,  eta* 

§  503.  Permitting  gaming. —  This  form  of  the  offense  rests 
on  variously  worded  statutes;*  as,  for  example,  making  it  a 
misdemeanor  for  one  to  "permit  or  suffer  any  person,  in  any 
house,  shop,  or  other  place  under  his  control  or  care,  to  play  at 
cards,  faro,  roulette,  equality,  or  other  game,  for  money  or  other 

other  forms,  see  places  referred  to  J.  J.  Mar.  182;  S.  t\  Hope^  16  Ind.  474^ 

po^t,  8  002,  note;  [Kolshom  v.  a,  07  Q.  v.  Ames,  10  Ma  743;  a  «l  Kessler- 

Ga.  84a]  ing,  12  Ma  565;  a  v.  Nelson,  10  Mo. 

la  ft  ScaggSi  83  Ma  Oa  For  other  393;  a  v.  Fulton,  10  Ma  680;  Davis 

forms,  see  {daces  referred  to  post,  v.  a,  19  Ohio  St  270;  Harris  v,  a,  9 

g  602k  note.  Tex.  Ap.  808;  Davis  u  a,  82  Ohio  St 

>a  n  Price,  12  Oill  &  J.  26a    For  24;  Reeves  v.  a,  12  Tex.  A(k  199; 

other  forms,  see  places  referred  to  Qaliagher  v,  a,  26  Wi&  428;  a  v, 

pagt,  g  602^  nota  Whitworth.  8  Port  434;  Com.  v.  Til- 

>  Leath  v.  Com.,  82  Qrat  878L  And,  ton,  8  Met  282;  [Waddell  v.  Com,,  84 

for  other  forms  similar  to  these  four,  Ky.  276;  Bibb  u  a,  88  Ala.  84] 

see  Bakerv.a,2  Har.&  J.6;  Somner  «  Stat  Crimes,  gg  889-^92, 805;  [Klee- 

n  a,  74  Ind.  62;  a  vl  Stogsdale,  67  spim  v.  a,  106  Ind.  883;  Ward  v.  P., 

Ma  680;  Ter.  u  Copely,  1  N.  M.  671;  28  IlL  Api  570;  Foster  v.  a,  1  Wash, 

a  «.  Newton,  69  Ind.  178;  Fowler  i\  411;  P.  v,  Weitho£^  100  Mich.  398; 

Alsop,  Trem.  P.  a  268;  Com  v.  Mon-  Jones  tx  Ter.,  6  Okla.  68&] 
arch,  6  Bush,  208;  Montee  «.  Com.,  8 
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§§  504,  605.]  8PE0IFI0  OFFENSES.  [bOOK  III. 

thing."    Upon  these  statutory  terms  the  indictment  may  al- 
lege,— 

That  A.,  etc.,  on,  eta,  at»  eta,  did,  in  a  certain  house  [or  shop,  or  tent, 
eta],  there  and  then  under  his  control  and  care^  permit  and  suffer  X.,  Y., 
Zb,  eta  [or,  diyers  persons  to  the  jurors  unknown,  or^  X,  Y.,  and  divers  other 
persons  to  the  Jurors  unknown]  to  play  [proceeding  to  state  the  facts  of  the 
particular  case  in  the  statutory  language;  asj  at  oarda,  dice^  dominoes  and 
other  games  for  money,  cigars,  beer  and  other  things  ^  [or,  under  a  statute 
differently  worded,  X.  to  keep  and  exhibit  a  cert&in  gaming  bank,  com- 
monly called  a  chuck-Iuck  bank,  for  the  purpose  of  gaming  and  obtaining 
bets  thereon:  *  or,  a  certain  gambling  device,  commonly  called  pico,  adapted, 
devised  and  designed  for  playing  a  game  of  chance  at  which  money  and 
other  property  may  be  won  and  lost;*  or,  a  certain  gambling  device  com- 
monly called  cards,  adapted,  devised  and  designed  for  the  purpose  of  play- 
ing at  games  of  chance  for  money  and  other  property,  and  did  tlien  and 
there  knowingly,  wilfully  and  unlawfully  suffer  games  of  chance  to  be 
played  at  and  upon  said  gambling  device  for  money  and  other  property, 
upon  which  said  games  money  was  then  and  there  bet,  won  and  lost  *]; 
against  the  peace,  eta* 

§  6(Kl.  Minors  to  play. —  The  indictment  for  permitting 
minors  to  play  at  games  on  one's  premises  or  appliances  will 
follow  these  forms,  adding  the  averment  of  their  minority.* 

§  505.  Minors  to  congregate. —  Under  a  provision  to  punish 
'^  any  person,  owning  or  having  the  care,  management  or  con- 
trol of  any  billiard  table  or  tables,  bagatelle  table  or  pigeon- 
hole table  kept  in  any  saloon,  hotel  or  other  public  place,  who 

^a  u  Kaufman,  59  Iowa,  273.  And  55  Ala.  S9;  Covy  n  a,  4  Port  186. 

for  other  forms  see  a  vl  Book,  41  Massachusetts. — Under  some  Massa- 

Iowa,  550;  a  v.  Middleton,  11  Iowa,  chusetts  statutes,  differing  more  or 

24Si  less  from  those  on  which  the  fore- 

3  Reed  vl  a,  1  Tex.  Ap.  1;  a  n  Bui-  going  forms  are  constructed,  prece- 

lion,  42  Tex.  77;  O'Brien  vl  S.,  10  Tex.  dents  may  be  found  in  the  foUow- 

Ap.  544;  Wallace  u  a,  12  Tex.  Ap.  ing  cases:  Com.  v,  Bolkom,  8  Pick. 

47a  281 ;  Com.  v.  Arnold,  4  Pick.  251 ;  Com. 

s  Euper  v.  a,  85  Ark.  629;  Brockway  v.  Gkxiing,  8  Met  180;  Com.  v.  Stowell, 

V.  a,  36  Ark.  62a  9  Met  572;  Com.  u  Drew,  8  Cush.  279; 

«  a  V.  Mitchell,  6  Ma  147;  a  u  Ful-  Com.  u  Pattee,  12  Cush.  501;  Com.  v. 

ton,  19  Ma  68a  Colton,  8  Gray,  488;  Com.  u  Craw- 

A  For  other  forms,  see  Rice  v.  a,  8  ford,  9  Gray,  12a 
Kail  141,  156;  Brown  v.  a,  40  Ga.       ^And,  for  more  specilio  directions. 

689;  IT.  a  V.  Simms,  1  Cranch,  a  G  see  Stat  Crimes,  g  88a    For  forms, 

252;  Day  v.  Com.,  28  Grat  915;  Davis  see  Powell  v.  a,  62  Ind.  581 ;  Moore  o. 

V.  a,  7  Ohio,  204;  Com.  v.  Perrigo,  8  a,  65  Ind.  318;  Ready  vl  a,  62  Ind.  1; 

Met  (Ky.)  5;  Mclnnis  n  a,  51  Ala.  a  v.  Ward,  57  Ind.  587;  Hanrahan  a 

28;  a  V.  Pancake,  74  Ind.  15;  Hamil-  a«  57  Ind.  527;  Donniger  v,  a,  62  Ind. 

ton  V.  a,  75  Ind.  586;  Campbell  v.  a,  326;  Sikes  v.  a,  67  Ala.  77. 
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shall  suffer  or  permit  minors  to  congregate  at,  in  and  about 
such  place  where  such  billiard  table  or  tables,  bagatelle  table 
or  pigeon-hole  table  may  be  kept,"  the  allegations  may  be, — 

That  A.,  eta,  on,  eta  [adding  the  continuando  as  at  ante,  §  83,  or  not,  s& 
the  pleader  ohooees  i],  at,  eta,  having  the  care,  management  and  control  of 
certain  billiard  tables  then  and  there  kept  in  a  public  billiard  hall,  did  then 
and  there  unlawfully  suffer  and  permit  Z.,  Y.,  Z.,  etc.,  persons  who  then 
and  there  were  severally  minors  under  the  age  of  twenty-one  years,  to  then 
and  there  unlawfully  congregate  at,  in  and  about  said  public  billiard  hall, 
wherein  said  biUiard  tables  were  so  kept;  against  the  peace,  eta' 

§506.  Betting  on  games^  etc' — Under  a  statute  which, 
after  forbidding  people  to  "  set  up,  keep  or  exhibit  any  gaming- 
table or  gambling  device,  commonly  called  A  B  0,  E  O, 
roulette,  rouge  et  noir  or  any  faro-bank,"  etc.,  makes  it  a  mis- 
demeanor for  any  person  to  bet  ^^  on  any  of  the  games ''  thus 
prohibited,  the  allegations  may  be, — 

That  A^  eta,  on,  eta,  at,  eta,  did  unlawfully  bet  [with  Z.^]  one  dollar  in 
money,  and  other  things  then  and  there  treated  as  money  >  [or  ten  checks 
of  the  representative  value  of  five  dollars,  or  one  hat  of  the  value  *  of  five 
dollars],  upon  a  certain  gambling  device  then  and  there  exhibited,  com- 
monly caUad  a  faro-bank  [or,  under  a  statute  differently  worded,  upon  a 
certain  game  of  cards,  eta,7  then  and  there  being  played  between  M.  and 
N.*];  against  the  peace^  eta* 

^Ante,  §  8L  u  a,  8  Blaokf.  408;  a  n.  Nichols,  5 

sManheim  vi  a,  86  Ind.  65;  [Kiley  Iowa,  418;  a  u  Ames,  1  Ma  524;  8,  u 

V,  a,  120  Ind.  65.]  Kyle,  10  Ma  889;  Johnston  v.  a, 

*  And  compare  with  ante,  §g  895-  Mart  &  Yerg.  129;  Anthony  v.  a,  4 
898.  For  explanations,  see  Stat  Humph.  88;  a  v.  McBride,  8  Humph. 
Crimes,  §§  918-92&  66:  Johnson  v.  a,4Sneed,  614;  Bailey 

*  Required  in  only  a  part  of  the  v.  &,  2  Tex.  202;  Barker  v.  a,  12  Tex. 
states.    Stat  Crimes,  §  92a  278;  Chiles  v.  a,  1  Tex.  Ap.  27,  28; 

ftiinee,gg248andnote,895andnota  Ben  u  a,  9 Tex  Ap.  107, 108;  Ander- 
*A8  to  the  necessity  of  alleging  son  v.  a,  9  Tex.  Ap  177;  Com.  v, 
value,  see  ante,  %  895  and  nota  Offener,  2  Va.  Cas.  17.    Alabama.— 
7  Stat  Crimes,  §  926.  The  Alabama  statutes  permit  forms 
>Not   necessary   in    all    oircum-  which  do  not  satisfy  the  common- 
stances,  or  in  all  the  states,  to  name  law  rulea     They  may  be  seen  in 
the  players.    Stat  Crimes,  §  894   .  Rodgers  v,  a.  26  Ala.  76;  Eslava  v.  S., 

*  For  various  forms  under  the  dif-  44  Ala.  406,  408;  Schuster  u  a,  48 
fering  statutes,  see  Warren  vl  a,  18  Ala.  199;  Napier  vi  a,  50  Ala.  168; 
Ark.  195;  a  v.  Holland,  22  Ark.  242;  Ray  v.  a,  50  Ala.  172;  Jacobson  u  a. 
Drew  u  a,  5  Eng.  82;  Cohen  v,  &.,  82  55  Ala.  151;  Mitchell  v.  a,  55  Ala.  160; 
Ark.  226;  a  v.  Hunn.  84  Ark.  821, 822;  Ta:  bert  v.  a,  87  Ala.  27;  a  v.  Trot,  86 
Orr  V.  a,  18  Ark.  540;  Moffatt  u  a,  6  Ma  Api  29;  Com.  v.  Swain,  160  Masa 
Eng.  169;  Hany  n  a,  4  Eng.  198;  854;  Thompson  v.  S..  99  Ala.  178. 
Graham  u  a,  1  Pik^  171, 178;  Iseley 
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%  607.  Otker  forms  —  will  be  required  m  fNraokice,  but  none 
which  cannot  readily  be  constructed  from  the  foregoing  models.* 

1  Unlicensed.— For  keeping  a  bowt  R  &  S.  374    Assanlt — on  aooount 

ing  alley;  without  lioense,  oontmry  of  money  won  ad  gaming,  Bex  tk 

to  a  oity  ordinanoe^  S.  n  Steams,  11  Darley,  4  East,  174  Proceedings  for 

Fost  (N.  H.)  l(Mk  Dealing  the  game,  forfeltare  —  of  gaming  implements, 

P.  n  Sayiers,  14  OaL  29;  Brown  u  SL,  Com.  n  (Naming   Implements.  119 

40  Ga.  SSa   On  Sanday.— Under  the  Mass.  9S2.    For  being  present  where 

title  Lord's  Day.  Assisting  in  ceek-  gaming  instmments  were  found,  see 

lighting.— Morley  u  G^reenhalgh,  8  Cool  a  Smith,  1S6  Mass.  87a 

For  GAMINO-HOUSE,  see  NuiSAHoa 
OBAND  LARCENY,  see  Labcezts; 
GRAVEYARD,  see  Sbpultxtrb. 
HARBORING,  see  ante,  %§  114  116^  Itt 


CHAPTER  XL. 

HAWKERS  AND  PEDDLEBai 

§  508,  Diyersities  and  ^he  conseqaence. —  The  statutes  pro- 
hibiting nnlicensed  hawking  and  peddling,  and  the  proceedings 
upon  them,  are  in  our  various  states  so  diverse  as  to  render 
hopeless  any  attempt  to  aid  the  practitioner  by  general  forms. 
All  that  can  be  profitably  done  under  this  head  is  embodied  in 
the  explanations  in  '^  Statutory  Crimes." 

§  509.  Forms  —  may  be  found  at  the  places  referred  to  in 
the  note.' 

§  610.  Practical  method. —  One  having  occasion  to  proceed 
on  a  statute  of  this  sort  will  do  best  to  lay  it  before  him,  and 
with  it  any  forms  which  the  reports  of  his  own  state  contain, 
as  cited  in  the  note  to  the  last  section;  then  let  him  carefully 
read  the  chapter  entitled  ^'  Hawkers  and  Peddlers  "  in  ^'  Statu- 
tory Crimes."  If  thereupon  he  follows  the  direction^  given  in 
an  early  chapter  of  this  volume,'  he  will  encounter  no  difficul- 
ties. 

1  For  the  direct  expositioDs  of  the  Arkansas, — &  v.  McGinnis,  87  Ark. 

oflFense  of  unlawful   hawking  and  862L 

peddling,  with  the  pleading,  prao-  Indiana. — Alcott  v.  Sw,  8  Blackt  0. 

tioe  and  OTidenoe^  see  Stat  Crimes,  Iouku — 8t  v.  Doe,  60  Iowa,  54L 

8^  1071-106&    Incidental,  Id.,  §  Sia  Massachusetts,--  Goul  v.  Ober,  12 

'Bum,  Just,  Hawkers   and  Ped-  Cush.  498;  Com.  v.  Bruckheimer,  14 

dieis;  Rex  v.  Little»  1  Bur.  008;  Rex  Gray,  29. 

tt  Selway,  2  Chit  622:  [a  tx  Mont-  SotUh  Carolina,^  B,  u  Powell,  10 

gomerj,  92  lie.  488;  a  n  Bevins^  70  Rioh.  87a 

Vt  674;  U.  a  IX.  Cook,  17  WaU.  168;  TennesseA-^B.v.  Moore,  Meigs,  470; 

HaU  u  a,  89  WUl  687;  South  Bend  u  a  tt  Sprinkle^  7  Humph.  86. 

Martin,  142Ind.80;£m«rt«i  Missouri,  Wisconsin,'-  MorriU  t3i  a,  88  Wis. 

108  U.  a  296.1  ^^ 

.^Itobofiux.— Hirschfelder  tk  a,  18  <Anl«^  gg9-8& 
Ala.  119;  Sterne  n  a, 20  Ala.  48;Se7- 
mour  tk  a,  61  Ala.  62. 
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CHAPTER  XLL 

HEALTH  REGXTLATlONai 

§  511,  Elsewhere. — Most  of  what  might  properly  be  placed 
under  this  head  is  considered  under  other  titles;  as,  ^'Noxious 
and  Adulterated  Food,"  "  Nuisance,"  and  the  like. 

§  512.  Board  of  health  order. — We  have  the  form  of  an 
indictment  for  disobeying  the  order  of  a  board  of  health  to 
remove  a  nuisance  detrimental  to  the  public  health.  But  it 
need  not  be  transferred  to  these  pages;  for  it  will  seldom  be 
wanted,  and  it  can  be  readily  consulted  in  its  original  place.' 

§  613.  Breach  of  quarantine. — An  English  precedent,  which 
the  American  practitioner  can  readily  adapt  to  the  particular 
facts  and  law  of  his  case,  is, — 

That  on,  etc.,  an  order  was  made  by  the  king  in  oonnoii  whereby  it  was 
ordered  that,  if  any  pilot  or  other  person  should  go  on  board  of  any  ship  or 
vessel  obliged  to  perform  quarantine^  suoh  pilot  or  other  person  should  per 
form  quarantine  in  like  manner  as  any  person  coming  in  such  ship  or  Tessel 
should  be  obliged  to  perform  the  same:  that  the  said  order  was  published,, 
eta,  and  has  ever  since  been  in  force;  that,  after  suoh  making  and  publish- 
ing of  said  order,  A^  eta,  on,  eta,  at,  eta,  well  knowing  the  premises  [but 
having  no  regard  to  the  laws  and  statutes  of  this  realm*],  [with  force 
and  arms^]  went  on  board  a  certain  ship  called  the  Stephen,  which  was 
then  obliged  to  perform  quarantine,  in  order  to  conduct  the  same  into  the 
port  of  Bristol,  and  did  not  perform  quarantine  in  like  manner  as  any  per- 
son coming  in  the  said  ship  was  obliged  to  perform  the  sam^  but  did  [with 
force  and  arms],  on,  eta,  at,  etc.,  unlawfully  quit  the  said  ship  by  going  on 
board  a  certain  other  vessel,  in  a  certain  place  within  his  majesty's  domin- 
ions before  the  aforesaid  ship  Stephen  had  fully  performed  and  been  dis- 
charged from  such  quarantine;  he  the  said  A.  not  being  in  any  manner  or 
in  any  case,  or  by  any  license,  directed  or  permitted  by  any  order  made  by 
his  majesty  in  coimcil  so  to  do;  against  the  peace^  eta> 

§514.  Not  Taccinating. —  There  are  statutes  in  England, 
and  generally  in  our  states,  making  it  penal  for  parents  and 
others  having  the  care  of  children  to  neglect  or  refuse  to  have 
them  vaccinated.   We  appear  to  have  no  American  precedents 

1  CriuL  Law,  I,  §g  48$Mdi.  « Unnecessary.    Anie^  §  48. 

SReed  r.  P.,  1  Parker,  a  Q  481.  »2  Chit  Grim.  Law,    551;  Rex  ti 

*Not  necessary.    Ante,  %  4&  Harris,  4  T.  R.  202,  2  Leach  (4th  ed.), 

288 


OH.  xll]  health  ebgulations.  [§  514. 

for  the  indictment  or  complaint.  By  construction  of  the  Eng- 
lish enactments,  a  person  who  has  been  once  convicted  and  has 
paid  his  fine  is  not  liable  to  a  second  prosecution  in  respect  of 
the  same  child.  The  allegations,  under  complicated  provisions 
which  it  is  not  necessary  here  to  recite,  may  be, — 

That  A.,  etc.,  on,  eta,  at,  eta,  being  then  and  there  the  father  of  a  ohild 
called  X.,  bom  after,  eta,  to  wit,  on,  eta,  unlawfully  did  not,  within  three 
calendar  months  after  the  birth  of  the  said  ohild,  take  or^  cause  to  be 
taken  the  said  ohild,  the  same  not  having  been  previously  vaocinated  by 
some  duly  qualified  medical  practitioner,  to  one  of  the  medical  officers  duly 
appointed  in  that  behalf  in  M.  aforesaid,  for  the  purpose  of  being  vacci- 
nated, according  to  the  provisions  of  the  statute  in  such  case  made  and  or- 
dained, although  one  O.,  the  late  registrar  of  births  in  said  11,  did,  on  the 
registration  of  the  birth  of  the  said  child,  to  wit,  on,  eta,  give  due  notice 
in  writing  to  the  said  A.,  in  manner  and  form  directed  by  the  said  statute; 
against  the  peace,  eta' 

6491    As  to  the  Mississippi  statute,  tionisnegativa  Ante,  ^VJ,  note,  ^0 

■66  Bloom  9.  a,  67  Mis&  752.  and  nota 

i^Or"  is  the  proper  conjunction  'Pilcher  a  Stafford,  4  K  &  &  776u 
hen,  not  ^and,"  because  the  aUega- 

For  HIGH  TREASON,  see  Tbsaboii. 
mOHWA Y,  see  Wat. 
19  9S» 


OHAPTEB  XUL 

HOMICIDE,  THE  SUBSTANnVE  FELONY 

§  61fk  Introdaction. 
610~540l  Indiotment  under  oommon-law  mlefr 
641-54&  Same  as  modified  by  atatatea. 
647,64fiL  Ftaotioai  raggestioii& 

§  616.  How  ehapter  diTided, — We  shall  consider,  L  The 
indictment  nnder  the  common-law  rales,  both  for  the  oommon- 
law  and  for  the  statutory  offense;  II.  The  indictment  as  modi- 
fied by  statutes;  IIL  Practical  suggestions. 

L  Thb  Indiotment  undeb  the  Oommon-law  Bules. 

§  616.  Degrees. —  There  are,  at  the  common  law,  two  de- 
grees of  felonious  homicide ;  and,  under  statutes  prevailing  in 
considerable  numbers  of  our  states,  there  is  an  additional  de- 
gree, making  in  all  three  degrees.  Only  these  three  need  be 
mentioned  here,  though  in  two  or  three  exceptional  states 
there  are  still  other  degrees.  Speaking  in  general  terms  and 
without  referring  to  possible  statutory  exceptions,  these  three 
degrees  consist  of  what  in  olden  times  was  simply  felonious 
homicide,  or  manslaughter, — a  purely  common-law  offense.  A 
statute,  now  woven  into  the  common  law  and  become  parcel 
of  it,  elevated  to  "murder"  such  of  these  felonious  killings  as 
proceeded  from  "malice  aforethought; "  the  statutory  expres- 
sion being  "  wilful  murder  of  malice  prepensed." '    Thus  we 

1  For  the  direct  expositioiis  of  this  848-877, 888»  96^  988, 1004, 1005, 1053, 

offense,  with  the  pleading,  practice  1058, 1058,  1050,  1061;  n,  §g  58,  811; 

and  evidence,  see   Grim.  Law,  II,  Grim.  Pra,  I,  gg  50-58,  102»  104-108, 

§§  613-788;   Crim.  Pra,  II,  g§  405-  108, 150, 162, 874, 892, 470, 549. 548, 553. 

642;  Stat  Crimes,  §§  465^77.    Inci-  014,  950c2,  966e,  1006, 1007, 1010, 1056, 

dental.  Grim.  Law,  I,  §§  112-116, 131-  1086, 1098, 1124^  1207-1216;  II,  ^  302, 

134, 143, 217, 227, 259, 305, 314, 321, 328,  747;  Stat  Grimes,  §g  184,  note,  185, 

332,334846-349,358,861,364,871,401,  242,  260a,  742,  743,  747,  75a    Andsee 

409,410,414^415,429,510,547,557,558,  DuEUNO;    Neoubcis;    Self    Mub- 

562-564,  600,  615,  635,  637,  639,  640,  DEB. 

note,  652,  654,  666,  676,  678,  693,  698,        SGrim.  Law,  II,  8§  624-62& 
736,  780, 781, 788, 792, 795, 797, 808, 811, 
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have  the  two  common-law  degrees  of  manslanghter  and  mmrder. 
The  statutory  degree,  called  murder  in  the  first  degree,  was 
made  out  of  murder,  and  the  part  of  it  oftenest  brought  into 
notice  was  created  in  the  same  way  as  murder  had  been  pro- 
duced from  manslaughter.  It  consists  of  those  murders  wherein 
the  malice  aforethought  is  ^^deliberately  premeditated,"  or 
something  else  of  the  sort;  the  statutory  expression  in  this 
particular  differing  in  our  respective  states.^    Now, — 

§  617.  Indictment, —  The  reader  perceives  that  the  killing 
is  the  same  in  these  several  forms  of  felonious  homicide ;  the 
difference  consisting  in  the  different  states  of  mind,  or  intents, 
or  contemplated  objects,  which  impelled  the  slayer  to  do  what 
resulted  in  death.    Thus, — 

Manslaughter  —  is  simply  where  one  kills  another  ^^  feloni- 
ously." 

Murder — is  where  one  kills  another  ^^  feloniously  "  and  of 
^^  malice  aforetiumghtJ^ 

Murder  in  the  first  degree — is  where  one  kills  another  ^^felo- 
niously "  and  of  such  ^^  malice  aforethought "  as  is  ^^  delibbb- 
ATBLT  PBEMEDriATED,"  or  whatcvcr  else  the  statutory  expres- 
sion may  be.    So  that  — 

Dietineiion  in  indictment —  The  main  part  of  the  indictment 
for  all  three  forms  of  killing  is  the  same.  For  manslaughter, 
the  killing  must  be  alleged  to  have  been  done  **  feloniously." 
For  murder  (or  murder  in  the  second  degree),  it  must  be 
charged  to  have  been  done  ^^  feloniously  and  of  malice  afore- 
thought; "  and  the  word  ^^  mnirder  "  must  also  be  woven  in  some 
way  into  the  allegations,  so  as  fully  to  cover  the  phrase  in  the 
old  statute.  For  murder  in  the  first  degree  the  statutory  ex- 
pression ^^  DELiBEBATBLT  PBEMEDirATBD,"  or  whatevcr  clsc  it  is, 
must  be  added;  resulting,  for  example,  in  the  phrase,  ^^feloni- 
ously and  of  DBLiBBBATBLT  PBBMEDiTATED  molioe  oforethoughtJ^ 
Taking,  from  this  averment,  the  words  here  printed  in  small 
capitals,  what  remains  is  an  indictment  for  common-law  mur- 
der, or  the  statutory  murder  in  the  second  degree ;  taking  from 
it  also  the  words  here  printed  in  italics,  and  the  word  ^^  mt^- 
der^^  an  indictment  for  manslaughter  remains.'    Hence, — 

§  618*  How  in  this  chapter — (Degrees  distinguished). — 
We  shall  not,  in  this  chapter,  to  any  great  extent  have  separate 

iCrim.  Law,  II,  §§  72a-78a  sOrim.  Pia,II,  §§  64(M»0,  561-IMt 
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indictments  for  manslaughter,  for  murder,  and  for  murder  in 
the  first  degree.  But  those  special  allegations  which  are  essen- 
tial to  murder  in  the  first  degree  will  be  printed  in  small 
0APITAU9,  and  those  required  in  murder,  or  murder  in  the  sec- 
ond degree,  will  be  set  here  in  italics;  so  that,  when  the  words 
in  small  capitals  are  stricken  out,  what  remains  will  be  an  in- 
dictment for  common-law  murder,  or  murder  in  the  statutory 
second  degree,  and  when  both  the  small  capitals  and  the  italics 
are  struck  out  the  residue  will  be  an  indictment  for  man- 
slaughter. 

§519.  Elsewhere. —  There  are  in  ^Criminal  Procedure" 
some  forms  ^  which,  and  especially  the  explanations  attending 
which,  the  reader  will  do  well  to  consult  in  connection  with 
this  chapter.  Indeed,  all  the  elucidations  of  this  subject  in 
that  work  ought  to  be  carefully  studied  by  the  inexperienced 
pleader,  before  he  draws  an  indictment  for  any  sort  of  felonious 
homicide. 

§620.  Formula  —  (Forms). — In  consequence  of  the  exact 
instructions  which  the  nature  of  this  subject  rendered  possible 
in  ^^  Criminal  Procedure,"  and  in  consequence  of  the  uniform 
plan  on  which  under  the  common-law  rules  the  indictment  for 
felonious  homicide  has  always  been  drawn,the  formula  for  it,em- 
bracing  its  various  degrees,  may  be  more  minutely  constructed 
than  in  the  natures  of  the  several  other  subjects  could  be  the 
formulas  under  most  of  the  other  titles.  The  consequence  of 
which  is,  that  the  present  formula  will  serve  also  as  a  compact 
series  of  forms,  more  available  to  the  practitioner  than  would 
be  many  pages  of  the  ordinary  precedents.    Thus, — 

That  A.,  eta  [ante,  §§  74^77],  on,  eta,  at,  etc.  [ante,  %  80],  did  feloniously 
[wilfoUy'l  and  of  his  delibsratkly  pbsmeditatbd  [or,  eta,  as  to  the 
matter  in  these  smaU  capitals,  employing  the  words,  whatever  they  may  be^ 
of  the  statute  creating  murder  in  the  first  degree]  malice  aforethought,* 
make  an  assault^  on  one  X.  [ante,  §  79;  Crim.  Ffa,  II,  gg  SOS^ll], 
and  [proceeding  now  to  state  what  is  special  to  the  particular  case;  tie,  when 

1  CriuL  Pra,  II,  §§  602,  641,  664  small  OAPPTAlii  and  italics,  see  ante, 

'  It  is  common,  in  the  indictment  g§  517,  618L 
both  for  murder  and  for  manslaugh*       ^  Charging  assault.— Assault  is  an 

ter,  to  insert  here  the  word  "  wil-  element  in  most  felonious  homicides, 

fully.*'    But  it  is  not  necessary,  in  not  necessarily  in  all.    When  it  is 

either.  Crim.  Pro^  II,  §§  602, 543, 546;  such  element,  it  should  be  averred; 

jpo&tf  §  542,  note.  when  not,  it  need  not  be,  though  if 

*For    the    significance   of  these  the  useless  aUegation  is  inserted  it 
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it  is  with  flre-armsX — a  certain  gnn,  which  then  and  there  was  loaded 
with  gunpowder  and  one  leaden  bullet*^  and  by  him  the  said  A.  had  and 
held  in  both  his  hands,'  he  the  said  A.  did  then  and  there  felonionsly  and 
of  his  DEUBEBATELT  PREMEDITATED  [or,  eta,  as  above]  malice  afore- 
thougJU  >  shoot  off  and  discharge  at  and  upon  the  said  X,  thereby,  and  by 
thus  striking  the  said  X  with  the  said  leaden  bullet,  inflicting  on  and  in  the 
left  side  of  his  head  one  mortal  wound  ^  [oTj  by  stabbing,—  with  a  certain 

will  do  no  harm.    But  the  word  "  as-  192;  Dixon  v,  S.,  29  Ark.  165,  167; 

saulf  is  not  indispensable  in  the  Haney  v.  S.,  34  Ark.  268;  Studstill  r. 

allegation  of  it;  yet  it  is  common  in  &,  7  Gra.  2;  Reed  v.  S.,  8  Ind.  200; 

all  these  indictments,  whether  re-  Dukes  v.  S.,  11  Ind.  557;  Shepherd  v. 

quired  or  not    Grim.  Pra,  II,  §§  512,  a,  64  Ind.  48;  S.  u  Stanley,  83  Iowa, 

513,  537,  538,  553,  554;  ante,  §§  207-  526;  Com.  v.  Costley,  118  Mass.  1; 

209.  Pfomer  v.  P.,  4  Parker,  C.  C.  558; 

1  While  something  of  this  sort  of  Fitzgerald  v.  P.,  87  N.  Y.  418;  a  v. 

particularity  is  required  in  averment,  Dodson,  4  Oreg.  64;  Carter  u  a,  5 

the  proofs  need  not  be  exact  in  point  Tex.  Ap.  458;  U.  a  t\  Guiteau,  Ofli- 

of  form.    For  example,  the  allega-  oial  Record  of  the  Case,  1.    The  f ol- 

tion  in  the  text  would  doubtless  be  lowing,  from  8  Chit  Crim.  Law,  758, 

satisfied  by  showing  that  the  gun  shows,  more  nearly  than  the  text, 

was  charged  with  compressed  air  the  form   as   commonly  employed 

and  dynamita    Certainly  it  would  where  there  have  been  no  statutory 

be  no  fatal  variance  should  it  appear  modifications  of  the   common-law 

that  the  bullet  was  of  iron.    Crim.  rules.    It  is  objectionable  simply  be- 

Pra,  II,  §  514b  cause  of  its  needless  words:— 

s  Probably  this  averment  is  more       **  And  that  the  said  A.  a  certain 

minute  than  is  necessary,  but  it  may  pistol  of  the  value  of  two  shillings, 

be  safer  sa    Grim.  Pra,  n,  §  515.    In  then  and  there  being  charged  with 

Com.  «(.  Costley,  118  Mass.  1,  21,  it  gpmpowder    and   a  leaden   bullet, 

was  adjudged  permissible  to  omit  which  pistol  he  the  said  A.  in  his 

the  entire  allegation  that  the  weapon  right  hand  then  and  there  had  and 

was  held  by  the  defendant  held,  against,  at  and  upon  him  the 

'This  repetition  of  ''feloniously,"  saidX  then  and  there  feloniously, 

eta,  is  nearly  universal  in  the  prece-  wilfully  and  of  his   malice  afore- 

dents,  but  it  would  appear  to  be  un-  thought  did  discharge  and  shoot  off; 

necessary;  the  former  "  feloniously,"  and  that  the  said  A,  with  the  leaden 

eta,  extending  to  and   qualifying  bullet  aforesaid,  by  force  of  the  gun- 

this  clause  alsa    Still  I  should  pre-  powder  aforesaid,  out  of  the  said 

fer  to  continue  its  use.    Crim.  Pra,  pistol  by  him  the  said  A  so  as  afore- 

n,  §  547.  said  discharged  and  shot  off,  him  the 

<  I  have  endeavored  to  avoid  some  said  X  in  and  upon  the  left  side  of 

of  the  common  verbiage  of  this  alle-  the  said  Z.,  a  little  under  the  lowect 

gation,  yet  to  omit  nothing  which  rib  of  the  said  X.,  then  and  there 

any  pleader  would  deem  important  feloniously,  wilfully  and  of  his  mal- 

Consult,for  further  forms  forit  Crim,  ice    aforethought   did    strike    and 

Pra,  II,  §  664;  8  Chit  Crim.  Law,  wound,  giving  to  the  said  X  then 

752-756,  781;   Bex  v.  Morley,  Trem.  and  there  with  the  leaden  bullet 

P.  CL  280;  Bex  v.  Kinch,  28  How.  St  aforesaid,  out  of  the  said  pistol  so  as 

Tr.  619;  Beg.  u  Dowmng,  2  Car.  &  aforesaid  discharged  and  shot  off»  in 

K.  382;  Shropshire  u  a,  7  Eng.  190,  and  upon  the  said  left  side,  a  little 
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knife  {or  sword,  or  dagger,  or  sharp  instrament  to  tbe  jurors  nnlmownX 
which  he  the  said  A.  then  and  there  had  and  held  in  his  right  hand,  did 
then  and  there  feloniouslj  and  of  his  delibera^telt  pbemedttated  {or^ 
eta,  as  aboTe)  malice  aforethovght  strike*  stab^  throst,  and  cnt  at,  upon  and 
into  the  said  X..  inflicting  on  the  said  Z^  in  the  abdomen  of  the  said  X,  one 
mortal  wonnd;!  or  bj  catting  the  throat, — with  a  certain  knife  which 
he  the  said  A.  then  and  there  held  in  his  right  hand,  the  throat  of  the  said  Z. 
then  and  there  feloniously  and  of  his  dsubebately  premeditated  {or^  eta 
as  above)  malice  aforethought  did  strike  and  cnt»  giving  to  the  said  X  in 
his  tliroat  aforesaid  one  mortal  wound;  *  or,  hj  beating,—  with  a  certain 
iron  poker  {or  aze,  or  dangerous  weapon,  to  wit»  a  certain  wooden  dnb  of 
the  length  of  four  feet  and  thickness  of  two  inches,  or  spade)  which  he  the 
said  A.  then  and  there  had  and  held  in  his  right  hand  {or,  both  his  hands),  did 
then  and  there  feloniously  and  of  his  dei  jbeb ately  premeditated  (or,  eta, 
as  above)  malice  aforethought  strike  and  beat  the  said  X,  giving  to  him 
the  said  X,  in  and  upon  the  top  of  the  head  of  him  the  said  X,  one  mortal 
contusion,  bruise,  fracture  and  wound;  *  or,  by  ehoking  and  strangling,— 

under  the  lowest  rib  of  the  said  X,  &,  25  Ohio  St.  464.    The  forms  of  this 

one  mortal  wound  of  the  breadth  of  class  are  numerous  and  they  vary 

one  inch  and  depth  of  four  inchea"  with  the  facta    Ail   are  in  more 

1  It  is  common  to  put  this  averment  words  than  necessary.  A  suggestive 

also  into  a  greater  number  of  words:  one  of  Chitty'fl^  8  Cliit  Crim.  Law, 

for  which,  and  for  various  modificsr  761,  is^ — 

tions  of  the  expression,  see  Crim.  Pra,  "And  that  the  said  A.  then  and 

II,  §541;  8  Chit  Law,  756-758,783;  there    feloniously,  wUfully  and   of 

Rex  V.  Thurston,  Trem.  P.  GL  7;  Bex  his  malice  aforethought  did  strike, 

V.  Elnowles,  Trem.  P.  C  11;  Rex  n  beat  and  kick  the  said  X,with  his 

Doughty,  Trem.  P.  C  285;  Rex  v,  hands  and  feet,  in  and  upon  the  head, 

Chetwynd,  18  How.  St  Tr.  290;  &  u  breast*  back,  belly,  sides  and  other 

Moran,  7  Iowa,  236;  S.  v.  Bo  wen,  16  parts  of  the  body  of  him  the  said  X, 

Kan.  475,  476;  &  u  Wood,  53  N.  EL  and  did  then  and  there  feloniously, 

484;  P.  V.  Ruloff,  8  Parker,  a  a  401,  wilfully  and  of  his   malice   afore- 

408;  Shay  v.  P.,  4  Parker,  a  a  853;  thought  cast  and  throw  the  said  X 

Keefe  v.  P.,  40  N.  Y.  848.  down,  unto  and   upon  the  ground 

3  Parker's  Case,  2  Dy.  186a;  8  Chit  with  great  force  and  violence  there, 

CnuL  Law,  757.  giving  unto  the  said  X  then  and 

>  The  pleader  should  be  careful  not  there,  as  well  by  the  beating,  strik- 

to  employ  the  word  ''wound  **  alone  ing and  kicking  of  him  the  said  X, 

here,  unless  the  injury  was,  in  legal  in  manner  and  form  aforesaid,  as  by 

language,  a  **  wound; "  for  the  mean-  the  casting  and  throwing  of  him  the 

ing  of  which  word  see  Stat  Crimes,  said  X  down  as  aforesaid,  several 

§  314.    For  various  forms  of  this  al-  mortal  strokes,  wounds  and  bruises, 

legation,  see  3  Chit  Crim.  Law,  758-  in  and  upon  the  head,  breast,  back, 

765;  Rex  v.  Quirk,  4  Went  PL  46;  belly,  sides  and  other  parts  of  the 

Rex  V.  fiiggleston,  Trem.  P.  d  10;  body  of  him  the    said  X,  to  wit, 

firuner  v.  S.,  58  Ind.  159;  Sb  r.  Conley,  one  mortal  wound  on  the  left  side  of 

39  Me.  78;  Turns  v.  Conu,  6  Met  224;  the  belly  of  him  the  said  X,  of  the 

Com.  V.  McAfee,  108  Mass.  458;  P.  tk  length  of  five  inches  and  of  the  depth 

Johnson,  2  Wheeler,  Crim.  Ca&  861;  of  six  inches,  eta  [adding  the  rest]." 
Sanchez  v.  P.,  22  N.  Y.  147;  Rufer  v, 

294 


OH.  XUI.]  HOMICIDE  —  SUBSTANTIVB.  [§  520. 

with  a  oertain  rope  {or  cord,  or  handkerchief)  by  him  the  said  A.  then  and 
there  with  both  his  hands  placed  and  tightly  drawn  around  and  upon  the 
neck  of  the  said  X  (or,  with  both  the  hands  of  hini  the  said  A.  placed  and 
tightly  pressed  around  and  upon  the  neck  of  the  said  X),  he  the  said  A. 
did  then  and  there  feloniously  and  of  his  dslibebatsly  prbheditated  (or, 
eta,  as  above)  malice  dforethottgJit,  give  to  the  said  X,  upon  and  around  the 
neck  of  the  said  X,  a  mortal  ^  pressure^  ohoking  and  strangling  of  him 
the  said  X;>  or,  by  unknown  means,—  in  some  way  and  manner,  and  by 
some  means^  instruments  and  weapons  to  the  jurors  unknown,  he  the  said 

1  Mortal. — The  general  rule  is  dis-  of  which,  eta  [proceeding  to  allege 

tinot»  and  fully  established  by  au-  the  death]." 

thority,  that  the  wound  or  other  in-  'For  other  forms,  see  8  Chit  CrioL 
jury  must,  in  felonious  homicide.  Law,  766-768,  778;  Rex  v,  Taylor,  4 
be  alleged  to  have  been  ''mortal"  Went  45;  Rex  v.  Green,  Trem.  P.  C. 
Grim.  Pra,  II,  §§  521,  553;  a  n  Mor-  6;  Rex  v.  Atkms,  7  How.  St  Tr.  281; 
gan,  85  N.  C.  58t  And  so^  in  gen-  Rex  v,  Ck>wper,  18  How.  St  Tr.  1106; 
eral,  are  the  precedents.  But  in  these  Rex  v.  Goodere,  17  How.  St  Tr.  1008; 
for  ohoking  and  strangling,  and  in  Rex  v.  White,  17  How.  St  Tr.  1079; 
those  for  suffocation,  the  fact  is  other-  Rex  u  Huggins,  8  Gar.  &  P.  414;  Rex 
wisa  I  am  not  aware  that  the  ques-  v.  Culkin,  5  Car.  &  P.  121;  Rex  v. 
turn  of  the  necessity  of  this  averment,  Tye,  Russ.  &  Ry.  845 ;  S.  u  Jeffreys,  3 
in  this  particular  class  of  cases,  has  Murph.  480;  Moore  u  S.,  2  Ohio  St 
been  raised;  but  I  have  examined,  500;  Wallace  v,  S.,  10  Tex.  Ap.  255; 
with  reference  to  it  large  numbers  of  [Hicks  u  S.,  105  GkL  267.  J 
the  precedents  before  me,  and  I  have  Bastard  child  —  (Smothering).  ^ 
not  found  one  in  which  even  the  word  Most  of  the  above  forms  are  for  the 
'*  mortal "  is  used.  Still,  for  the  sake  murder  of  a  bastard  child  at  or  near 
of  caution,  I  have  so  shaped  the  form  the  time  of  its  birfch.  And  in  this 
in  the  text  as  to  obviate  the  objec-  class  of  cases  it  is  common,  but  not 
tion.  I  see  no  reason  in  principle  universal,  to  mtroduce  a  mass  of  sur- 
why  the  word  ''mortal"  is  not  as  plus  averments;  such  as  that  at  the 
essential  in  this  case  as  in  one  of  time  and  place  in  question,  the  de- 
throat-cutting.  Bufcthewhole  struct-  fendant  was  big  with  a  child  which 
ure  of  the  indictment  for  felonious  in  the  providence  of  God  was  bom 
homicideissoteohnicalthatitisnot  alive,  and  which  was  a  bastard 
safe  to  reason  much  about  it  from  Upon  this  child,  saying  nothing  of 
principla  The  following,  from  8  the  namoi  the  assault  is  then  al- 
Chit  Grim.  Law,  766,  may  be  deemed  leged  to  have  been  made,  and  then 
an  average  averment  for  choking:  —  the  killing.  In  one  of  Chitty*s  prece- 

"And  that  the  said  A  a  certain  dents,— 8   Chit    GrioL  Law,  767, — 

cord  of  the  value  of  sixpence,  about  there  is  an  averment  for  smothering 

the  neck  of  the  said  Z.  then  and  in  such  a  case,  as  follows:  — 

there  feloniously,  voluntarily  and  of  *'  And  the  said  A,  with  both  her 

his  malice  aforethought  did  put  and  hands,  the  said  female  bastard  child 

fasten,  and  that  the  said  A^  with  the  in  a  certain  linen  cloth  of  the  value 

oord  aforesaid  by  him  so  about  the  of  twopence,  feloniously,  wilfully  and 

neck  of  the  said  X  put  and  fastened,  of  her  malice  aforethought  did  put. 

then  and  there  him  the  said  X  feloni-  place,  fold  and  wrap  up,  by  means  of 

ously,  volimtarily  and  of  his  malice  which  said  putting,  placing,  folding 

aforethought  did  choke  and  strangle,  and  wrapping  up  of  the  said  female 
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A.  did  then  and  there  feloniously  and  of  his  dkleberately  premeditated 
(or,  eto.,  as  abore)  malice  aforetJumght  infliot  on  and  create  in  said  X  cer- 
tain mortal  injuries  and  a  mortal  sickness  a  further  description  whereof  is 
to  the  jurors  unknown  ^J;  of  which  said  mortal  wound  {or  mortal  contusion, 
bruise,  fracture  and  wound,  or  mortal  pressure^  choking:  and  strangling^ 
or  mortal  injuries  and  sickness  to  the  jurors  unknown]  the  said  X.  then  and 
there  [instantly  *]  died  [or  thence  continually  htnguished  until,  on,  eta,  he 
there  died  *].  And  so  the  said  A.  did,  in  manner  and  form  aforesaid,  feloni- 
ously and  of  his  drltberately  pbxmbditatbd  for,  eta,  as  above]  malice 
aforethought,  kill  and  murder  the  said  X;  against  the  peace^  eta  [ante, 
§§  66-69].< 

bastard  child,  in  the  said  linen  cloth.  Rex  n  Goodere,  17  How.  St  Tr.  1003 

by  her  the  said  A.  as  aforesaid,  the  Bex  v.  White,  17  How.  St  Tr.  1079 

said  female  bastard  child  was  then  Rex  v.  Annesley,  17  How.  St  Tr.  1004 

and  there   choked,  suffocated  and  Rex  v,  Chetwynd,  18  How.  St  Tr. 

smothered;  of  which,"  eta  290;  Rex  v.  Jackson,  18  How.  St  Tr, 

iCk>m.  n  Webster,  6  Gush.  295;  a  1070,  1074;  Rex  v.  Blandy,  18  How 

VL  Williams,     Jones  (N.  G.X  446;  Ed-  St  Tr.  1118;  Rex  v,  Jeffeiys,  18  How 

monds  u  &,84  Ark.  720.  St  Tr.  1198;  Hex  v.  Barbot,  18  How 

s  Common,  but  plainly  not  neces-  St  Tr.  1230;  Rex  v.  Stevenson,  19 

sary,  and  it  would  seem  to  be  better  How.  St  Tr.  846;  Rex  v.  Ferrers,  19 

omitted.    Grim.  Pro.,  II,  §  68a    It  is  How.  St  Tr.  886,  891;  Rex  v,  Byron, 

not  m  all  the  precedents;  for  exam-  19  How.  St  Tr.  1177,  1180;  Rex  v. 

pie,  not  in  Gom.  v,  Webster,  tupra,  Kinch,  28  How.  St  TV.  619;  Reg:  v, 

*0r,  what  is  more  common,  but  Saunders,  2  Plow.  478;  Barker's  Case^ 

less  neat  and  brief,  ''of  which  mor-  2  Dy.  186a;  Yong's  Case,  4  Ga  40a; 

tal  wound,  eta,  the  said  X,"  eta,  as  Rex  ci  Heydon,  4  Ga  41a;  Vaux*s 

in  the  form  in  Grim.  Pnx,  II,  §  582  Case,  4  Ga  44a;  Long's  Gase,  6  Ga 

or54L  120a;  Mackalley*s  Gase,  9  Ga  61&; 

^For  precedents  see  Grim.  Pro,  n.  Rex  tx.  Glark,  1  Brod.  &  B.  478;  Bag* 

§§  502,  541,  664;  8  Ghit  Grim.  Law,  ci  Ingham,  6  B  A  a  257;  Reg.  n 

750-784;  4  Went  PL  45-50;  2  Gox,  Richards,  2  Q.  B  D.  811, 18  Gox,  a  Q 

a  G.  Ap^  4;  8  id.  Ap.  57,  75;  Rex  tt  611;  Rex  n  Tkylor,  1  Leach  (4th  ed.). 

Green,  Trem.  P.  G.  6,  7  How.  St  Tr.  860;  Rex  v.  Goombes,  1  Leach  (4th 

159;  Rex  v.  Thurston,  Trem.  P.  a  7;  ed.),  888;  Rex  v.  Radboume,  1  Leach 

Rex  t^  Biggleston,  Trem.  P.  Q  10;  (4th  ed.X457;  Rexu  (Gordon,  1  Leach 

Rex  t^  Knowles,  Trem.  P.  O.  11;  Rex  (4th  ed.),  515;  Rex  u  Hindmarsh,  2 

V,  Morley,  Trem.  P.  0,  280;  Rex  «.  Leach  (4th  ed.).  569;  Rex  u  Depardo, 

Doughty,  Trem.  P.  a  285;  Rex  tt  Rusa  &  Ry.  134;  Rex  n  Dyson,  Rusa 

Sanquire,  2  How.  St  Tr.  748;  Rex  &  Ry.  528;  Rex  v.  Tye,  Rusa  &  Ry. 

V.  Weston,  2  How.  St  Tr.  911;  Rex  845;  Rex  n  Dale,  1  Moody,  5;  Rex  v. 

V.  Atkms,  7  How.  St  Tr.  231;  Rex  v.  Mosley,  1  Moody,  98,  1  Lewin,  189; 

Goningsmark,  9  How.  St  Tr.  1, 8;  Rex  Reg.  «.  Michael,  2  Moody,  120,  9  Car. 

u  Harrison,  12  How.  St  Tr.  834;  Rex  &  P.  856;  Reg.  ix  Sandys,  2  Moody, 

V.  Mohun,  12  How.  St  Tr.  950,  956;  227,  Gar.  &  M.  845;  Reg.  n  O'Brian,  1 

Rex  tk  Knowles,  12  How.  St  Tr.  1167;  Den.  a  Q  9,  2  Gar.  A  K.  116, 1  Gox, 

Rex  V.  Gowper,  18  How.  St  Tr.  1106;  Q  a  126;  Reg.  u  Warman,  1  Den. 

Rex  V.  Kidd,  14  How.  St  Tr.  128;  a  G  188,  2  Gac  A  K.  195;  Reg.  u 

180;  Rex  u  Reason,  16  How.  St  Tr;  Stokes,  1  Den.  a  Q  807, 2  Gar.  &  K. 

1;  Rex  u  Oneby,  17  How.  St  Tr.  80:  586»  2  Gox,a  a  ^»;  Reg.  f>.  Waters, 
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§  521.  other  lite  forms. —  Thisseriesof  forms  will  not  only 
satisfy  the  wants  of  the  pleader  in  the  great  majority  of  his 

1  Den.  a  C.  866,  2  Car.  &  K.  864^  8  82;  Noles  v.  a,  24  Ala.  672,   688; 

Cox,  a  a  800;  Reg.  V.  Manniug,  1  Heniy  vl  a,  88  Ala.  889;  Nelson  v. 

Den.  C.  C.  467,  480:  Reg.  u  Bird,  2  a,  89  Ala.  667;  Beasley  «.  a,  50  Ala. 

Den.  a  a  94^  224)  5  Cox,  a  a  1;  Rex  149;Ezell  v.a,54  Ala.  165, 166;  Young 

V.  Ridley,  2  Csmp,  650;  Rex  u  Webb^  n  a,  58  Ala.  879;  Green  v.  a,  66  Ala. 

1  Moody  &  R.  405;  Reg.  u  SpiUing,  40;  [NeweU  n  a,  115  Ala.  54.] 

2  Moody  &R  107;  Rex  v,  Huggins,  ^rA;aTi«a&~ShropsIiire  v.  a,  7  Eng. 
8  Gar.  &  P.  414;  Rex  v.  Long,  4  Car.  190, 192;  Thompson  u  a,  26  Ark.  328, 
A  P.  428;  Rex  v.  Culkin,  5  Car.  &  P.  825;  Dixon  u  a,  29  Ark.  165,  167; 
121;  Bex  u  Spiller,  6  Car.  A  P.  888;  Haney  v.  a,  84  Ark.  268;  Howard 
Rex  V.  Greenaore,  8  Car.  &  P.  85;  tx  a,  84  Ark.  488,  485;  Casey  v.  a,  87 
Reg.  V.  Marriott,  8  Oar.  &  P.  425;  Ark.  67,  68;  [Jones  v.  a,  58  Ark.  890; 
Rog:  ci  Edwards,  8  Car.  &  P.  611;  Turner  v.  a,  61  Ark.  859;  Hamilton 
Reg.  fk  Deyett»  8  Car.  &  P.  689;  u  a,  62  Ark.  648;  La  Rue  u  a,  64 
Reg;  V.  Taylor,  9  Car.  &  P.  672;  Reg.  Ark.  144] 

V.  Packard,  Car.  &  M.  286;  Reg.  «.  QdHfomicL—F.  n  Wallace,  9  Cal 
Crumpton,  Car.  &  M.  597;  Reg.  v,  80;  P.  u  Cox,  9  Cal  82;  P.  v.  Steven- 
Jones,  1  Car. &  K  248;  Reg.  v.  Plum-  ton,  9CaL278;  P.O.  Dolan,9CaL576; 
mer,  1  Car.  &  K  600;  Reg.  v.  Serra,  People  v.  Rodriguez,  10  CaL  50;  P.  vi. 
2  Car.  &  K.  58, 1  Cox,  a  C  292;  Re&  Judd,  10  CaL  818;  P.  n  Coleman,  10 
V.  Sawyer,  2  Car.  &  K.  101:  Reg;  v.  CaL  884;  P.  u  King,  25  CaL  507;  P.  v. 
Barrett,  2  Car.  &  K  848;  Reg.  v.  Cronin,  84  CaL  191;  P.  v.  Murphy,  89 
Haines,  2  Car.  &  K  868,  note;  Reg.  CaL  52;  P.  v.  Sandford,  48  CaL  29,  81; 
n  Downing,  2  Car.  &  K  883;  Reg.  v.  F.v.  Weaver,  47  CaL  106;  P.  v.  Gran- 
Ellis,  2  Car.  &  K  470;  Reg.  n  West,  ice,  50  CaL  447;  P.  u  Alviso,  56  CaL 
2  Car.  &  K  784,  2  Cox,  a  Q  600;  280;  [P.  v.  Davis,  78  CaL  865;  P.  v, 
Reg.  V.  Bernard,  1  Fost  &  F.  240, 248;  Hindman,  99  CaL  t] 
Turner's  Case,  1  Lewin,  177;  Fergu*  [Colorado.— Jordon  v.  P.,  19  Cola 
son's  Case,  1  Lewin,  181;  Webb's  417;  Noble  v.  P.,  28  Cola  a] 
Case^  2  Lewin,  196;  Errington's  Case^  Floridcu-^  Burroughs  v.  a,  17  Sla. 
8  Lewin,  217;  Stockdale's  Case,  2  648;  [Walker  u  a,  84  Fla.  107.] 
Lewin,  220;  Reg.  v.  Pinhom,  1  Cox,  Geof^^io.— Studstiil  v,  a,  7  Ga.  2; 
C.  C.  70;  Reg.  v.  Williamson,  1  Cox,  Camp  «.  a,  25  Ga.  689;  Bostock  ti.  a, 
C  a  97;  Reg.  n  Pym,  1  Cox,  a  a  61  Ga.  685;  Coxwell  vi.  a,  66  Ga.  809; 


889;  Reg.  V.  Spenoe,  1  Cox,a  C.  852 
O'Brien  v.  Reg.,  2  Cox,  C.  a  122 
Beg.  V.  Pargeter,  8  Cox,  C.  a  191 
Reg;  tf.  Dowling,  8  Cox,  C  a  509 
Reg.  «L  Bubb,  4  Cox,  a  a  455;  Reg 
«L  Whitehouse,  5  Cox,  Q  C.  144 
O'NeUl  V.  Reg.,  6  Cox,  a  Q  495,  496 
Reg.  «(.  Keyn,  18  Cox,  a  a  408,  404 


[Gates  t3k  a,  95  Ga.  840.] 

Idaho.—  P.  V.  Walters,  1  Idaho  Ter. 
(N.  a)  271,  278;  P. «.  Walter,  1  Idaho 
Ter.  (N.  a)  886w 

IZZinoia— Fairlee  v.  P.,  11  IlL  1; 
Beasley  v.  P.,  89  BL  571,  578;  [Mo- 
Donnall  v.  P.,  168  HL  98;  Palmer  v, 
P.,  188  BL  856;  Kirkham  v.  P.,  170 


Rex  V.  Foy,  Vem.  &  a  540;  Reg.  v.  BL  9.] 

Kelly,  Jebb,  299;  Reg.  v,  Breden,  16       Indtana— Reed  v.  a,  8  Ind.  200; 

n.  a  Q.  B.  487;  Reg.  tf.  Greenwood,  Dillon  v.  S.,  9  Ind.  408;  Dukes  v.  a, 

28  U.  a  Q.  a  255;  Whelan  u  Reg.,  11  Ind.  557;  CordeU  «i.  a,  22  Ind.  1; 

28  n.  C.  Q.  a  2,  7.  Flinn  v.  a,  24  Ind.  286;  Jones  v.  a, 

AlabamcuS.  v.  Coleman,  5  Port  35  Ind.  122;  WiUey  v.  a,  46  Ind.  863; 
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cases,  but  served  as  models  after  which  to  constract  others. 

Stilly  for  his  convenience,  the  part  charging  the  particular 

Manly  v.  B,,  52  Ind.  215;  Laydon  v.  Cush.  186;  Cotn.  v,  Stafford,  12  Cush. 

&.,  52  Ind.  459;  Beohtelheimer  u  &,  619;  Com.  tx,  Desmarteau,  16  Gray,  1; 

54  Ind.  128;  Meiers  a  a,  56  Ind.  836,  Com.  v.  Hersey,  2  Allen,  178;  Green 

839;  Veatoh  vl  a,  56  Ind.  584;  Bm-  v.  Com.,  12  Allen,  155;  Com.  v.  Mac- 

ner  VL  a,  58  Ind.  159;  Snyder  v,  a,  loon,  101  Mass.  1;  Com.  v.  Roberts, 

59Ind.l05;Greenleyvi.a,60Ind.l41;  108  Mass.  296;  Coul  n  McAfee,  106 

Kennedy  tx.  a,  62  Ind.  186;  Shepherd  Mass.  458;  Com.  «  Costley,  llSMassL 

V.  a,  64  Ind.  43;  Adams  u  a.  65  Ind.  1;  Com.  v,  FitohburgR  Ca,  120 Mass. 

565;  Powers  v.  a,  80  Ind.  77;  [Siberry  872;  Com.  v.  Hartwell,  128  Mass.  415; 

V.  a,  149  Ind.  684;  Liane  n  a,  151  Com.  v.  Chiovaro,    125   Mas&    458; 

Ind.  51t]  Com.  v.  Cobum,  132  Mass.  555;  [Com. 

louxL-^B,  V,  Moraa,  7  I6wa»  286;  v.  Robertson,  162  Masa  9a] 

a  V.  Shelledy,  8  Iowa»  477;  a  taiNee-  jlfic^tgan.— Washburn   a   P.,   10 

ley,  20  Iowa,  108;  a  n  O^Niel,  28  Mioh.  872;  Evans  v.  P.,  12  Mich.  27; 

Iowa,  272;  a  v.  McCormiok,  27  Iowa,  Sneed  v.  P.,  38  Mich.  248;  Cargen  v, 

402;  a  V.  Watkins,  27  Iowa*  415;  S,v.  P.,  89  Mich.  549;  Chapman  v.  P.,  8^ 

Knonse,  29  Iowa,  118;  a  v.  Stanley,  Mich.  857;  In  re  P.,  47  Mich.  626, 63a 

88  Iowa,  526;  a  a  Zeibart.  40  Iowa,  Mvnnesotcu^B.  v,  Ryan,  13  Minn. 

169,  170;  a  V.  Davis,  41  Iowa.  811;  870;  a  v.  Molntyre,  19  Minn.  9a 

[a  a  Keasling,  74  Iowa,  528;  a  v.  ifusiMtppi.-- Newcomb  v.  SL,  87 

Dooley,  89  Iowa,  584]  Misa  888;  Nichols  v.  a,  46  Misa  284, 

Zafuoa— Home  a  a,  1  Kan.  42;  28a 

Smith  VI.  a,  1  Kan.  865;  a  v.  Bowen,  JftMOuri— Rice  u  a,  8  Ma  561: 

16Kan.  475. 476;  a  u  Winner,  17  Kan.  Josephine  a  a,  39  Ma  613;   a  t; 

29a    [By  drowning.— a  a  Radford,  Beakey,  62  Ma  40, 1  Ma  Ap.  8;  a  a 

56  Kan.  591.]  Sides,  64  Ma  883»  385;  a  a  Edmnnd- 

Keniucky,^jAne  a  Com.,  8  Met  son,  64  Ma  898;  a  a  Steeley,  65  Mo 
(Ky.)  18;  White  v.  Com.,  9  Bush,  178;  218;  a  a  Blan,  69  Ma  817;  a  a  Ed- 
Conner  a  Com.,  13  Bush,  Hi,  716;  wards,  70  Ma  480;  8,  a  Hopper,  71 
[Alfred  a  Com.,  84  Ky.  22a]  Ma  425^  427;  [a  a  Sundheimer,  93 

[ilottmana.— aaRobertson,50LA.  Ma  811;  a  a  Thomaa,  09  Ma  235; 

Ana  455.]  a  a  Green,  111  Ma  585;  8,  a  Inks. 

Mainc-^S.  a  Conley,  39  Ma  78;  185  Ma  678;  a  a  Silk,  145  Ma  24a] 

a  a  Knight,  43  Ma  11;  a  a  Verrill,  MontancL—Ter.  a  Stears,  2  Mon. 

54  Ma  408;  a  a  Cleveland,  58  Ma  Ter.  824;  [Ter.  a  Manton,7  Mon.  162; 

564;  a  a  Grand  Trunk  R  Ca,  60  Ma  a  a  Metcalf,  17  Mon.  417.] 

145;  a  a  Maine  Central  R  Ca,  60  NevadcL—8,  a  Millain,  3  Nev.  409, 

Ma  490:  a  a  Smith,  65  Ma  257;  a  a  435,  487;  a  a  Chamberlain,  6  Nev. 

Smith,  67  Ma  828;    a  a  Morrissey,  257;  a  a  Harkin,  7  Nev.  377;  a  a 

70  Ma  401;  a  a  Littlefield,  70  Ma  Pierce,  8  Nev.  291;  a  a  Huff,  11  Nev. 

452.  17, 19;  a  a  Raymond*  11  Nev.  98, 100; 

j|far2(7and.— Davl8aa,89Md.855.  S.  a  Larkin,  11  Nev.  3H  316;  8,  v. 

Ma88achu8ett8,— Turns  a  Com.,  6  Huff,  12  Nev.  140, 143;  a  a  Crozier^ 

Met  224;  Com.  a  Webster,  5  Cush.  12  Nev.  300;  a  a  Harris,  12  Nev.  414, 

295;  Com.  a  Chapman,  11  Cush.  422;  417;  a  a  McLane,  15  Nev.  846,  353; 

Com.  a  Boston  &  Worcester  R  Ca,  a  a  Hing,  16  Nev.  307. 

11  Cush.  512;    Coul  a  Barker,  12  New  Hampshire.^  &,  a   Pike»  49 
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manner  of  inflicting  the  mortal  injury  in  some  other  classes  of 
cases  will  be  added.  And  the  general  allegations  of  the  last 
section  will  supply  the  rest.    Thus, — 

§522.  Biding  orer  one  with  a  horse.— "And  that,**  to  copyChitty'a 
exact  wordfl^  "  the  said  A.,  then  and  there  riding  upon  a  certain  horse  [of 

N.  H.  899;  a  v.  Manchester,  eta  R.  146;  Warden  vi  a,  S4  Ohio  St  148; 

Ga,  52  N.  H.  528;  a  v.  Wood,  58  N.  H.  Rufer  r.  a,  25  Ohio  St  464;  Williams 

484.  17.  a,  85  Ohio  St  175;  Price  v.  S.,  85 

New  Mexico, — Tenorio  v,  Ter.,  1  OhioSt60L 

N.  M.  279;  [Ter.  v.  Vialpando,  8  N.  M.  [OA^^o^omo.— HoltuTer.,40kL76; 

211 ;  Borrego  v,  Ter.,  8  N.  M.  446.]  Wright  v.  Ter.,  5  OkL  7a] 

New    York,  —  P.    v,    Johnson,    2  Oregon, —  a  v,  Dodson,  4  Oreg.  64; 

Wheeler,  Grim.  Ca&  861 ;  LAke  v.  P.,  a  v.  Brown,  7  Oreg.  186,  196. 

1  F&rker,  G.  C  496,  497;  P.  v,  Thurs-  Pennsylvanicu—RQspuhlic&v.  Hon- 

ton,  2  Parker,  G.  G.  49,  52;  P.  n  Rob-  eyman,  2  DalL  228;  White  v.  Gom.,  6 

inson,  2  Ptoker,  a  G.  235;  P.  v.  But-  Binn.  179;  Gora.  v.  Earle,  1  Whart 

ler,  8  Parker,  G.  G  877;  P.  v.  Rulloff,  525;  Johnson  v.  Gom.,  12  Harris  (Pft.), 

8  Parker,  G  G.  401:   Hunt  t;.  P.,  8  886;  Lutzn  Gom.,  5Ga8ey  (Pa.),  441; 

Pftrker,  CL  G.  569;  P.  u  Hartung,  4  Gampbell  v.  Gom.,  8  Norris  (Pa.),  187; 

Pftrker,  CL  G  266;  Shay  v.  P.,  4  Par-  Turner  v.  Gom.,  5  Norris  (Pa.),  54; 

ker,  a  CL  858;  Stephens  n  P.,  4  Par-  Brandt  v.  Ck>m.,  18  Norris  (Pa.),  290. 

ker,  CI  CL  896,  899;  Pfomer  v.  P.,  4  South  Carolina.— 8.  v,  Raines,  8 

Parker,  d  G.  558;  Gobel  v.  P.,  5  Par-  McGord,  588;  a  v,  Rabon,4  Rich.  260; 

ker,  G  a  848;   Lowenberg  v.  P.,  5  a  v.  Huggins,  12  Rich.  402. 

Parker,  G  G  414,  417;  P.  v.  Holmes,  TenneMee.— Mitchell  v,  S.,  8  Yerg. 

6  Parker,  G  G  25;  Fitzgerald  v.  P.,  514;  Womack  ix  a,  7  Goldw.  508; 

49  BarK  122,  4  AbU  Pr.  (N.  a)  68,  87  WiUiams  v.  a,  8  Heisk.  87;  Anderson 

N.  T.  418;  Reynolds  v.  P.,  17  Abb.  Pr.  ix  a,  8  Heisk.  86,  94;  a  v.  Ayers,  8 

418;  P.  V.  Enoch,  18  Wend.  159;  P.  v.  Baxter,  96;  Foeter  t;.  a,  6  Lea,  213; 

White,  22  Wend.  167,  24  Wend.  520;  Kannon  v,  a,  10  Lea,  886. 

P.  V.  Jackson,  8  Hill  (N.  Y,\  92;  San-  Tea;a&— Wilson  v.  a,  29. Tex.  240; 

chez  01  P.,  22  N.  Y.  147;  Kennedy  u  Thompson  «l  a,  86  Tex.  826;  8.  v. 

P.,  89  N.  Y.  245;  Keefe  v.  P.,  40  N.  Y.  Rupe,  41  Tex.  88;  Edmondson  v.  a,  41 

348;  [P.  V.  Greenall,  115  N.  Y.  520.]  Tex.  496;  Williams  vl  a,  42  Tex.  802; 

North   Carolina, —  a    t;.    Adams,  a  v,  Edmondson,  48  Tex.  162;  Nelson 

Mart  (N.  G)  80;  B,v,  Garter,  Ck)nfer-  u  a,  1  Tex.  Ap.  41;  Marshall  v.  S.,  5 

enoe,  210;  a  v.  Gherry,  8  Murph.  7;  Tex.  Ap.  278,  274:  Garter  t;.  a,  5  Tex. 

a  V.  Jeffreys,  3  Murph.  480;  a  v.  Or-  A  p.  458;  Jennings  u  a,  7  Tex.  Ap.  850; 

rell,  1  Dev.  189;  a  v.  Kimbrough,  2  Wallace  v.  a,  10  Tex.  Apu  255;  Dwyer 

Dev.  431;  a  v.  Moses,  2  Dev.  452;  &.  v.  a,  12  Tex.  Ap.  585, 589;  [Bankn  a, 

V.  Csesar.  9  Ira  891;  a  v.  Tilghman,  24  Tex.  Ap.  559;  Galdweli  n  a,  28 

11  Ire.  513;  a  v.  Williams,  7  Jones  Tex.  Api  566.] 

(N.  G),  446;  a  i\  Morgan,85N.  G  581;  \Verm(mt,—  &.  v.  Noakes,  70  Vt 

a  V.  Davis,  87  N.  G  514;  [S.  v,  Pattee,  247.] 

121  N.  G  659.]  Virginia,—  Maile  u  Gom.,  9  Leigh, 

O^ioi— SutcUffeu  a,  180hio^469;  661;  Hawley  v.  Gom.,  75  Va.  847; 

Moore  tx.  a,  2  Ohio  St  500;  Robbhis  [Kilber  v.  Gom.,  94  Va.  804] 

v.  a,  8  Ohio  St  181;  Kain  v.  a,  8  [Washington.— B.    v.    Reagan,   8 

Ohio  St  806;  Loeffner  v,  S,,  10  Ohio  Wash.  50a] 

St  598;  Blackburn  v,  a,  23  Ohio  St  West  Virginia.— S.  v.  Abbott»  8 
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the  price  of  twenty  pounds  i],  the  said  hone  in  and  upon  the  said  X  then 
and  there  feloniously,  wilfully  and  of  his  [deliberately  pbeheditated<] 
malice  aforethought  did  ride  and  foroe,  and  him  the  said  X.,  with  the  horse 
aforesaid,  then  and  there  by  such  riding  and  forcing  did  throw  to  the 
ground;  by  means  whereof  the  said  horse  with  his  hinder  feet  him  the 
said  X.  so  thrown  to  and  upon  the  ground  as  aforesaid,  in  and  upon  the 
hinder  part  of  the  head  of  him  the  said  X,  did  then  and  there  strike  and 
kiok,  thereby  then  and  there  giving  to  him  the  said  X,  in  and  upon  the 
said  hinder  part  of  the  head  of  him  the  said  X.,  one  mortal  fracture  and 
contusion."* 

§  523.  By  drown  ing. — **  And  that  the  said  A.,"  to  oopy  again  from  Chitty, 
''then  and  there  feloniously,  wilfully  and  of  her  [deliberately  premedi- 
tated] mcUioe  aforethought  did  take  the  said  X  into  both  the  hands  of 
her  the  said  A.,  and  did  then  and  there  feloniously,  wilfully  and  of  her 
[deliberately  premeditated]  malice  aforethought  oast,  throw  and  push 
the  said  X  into  a  certain  pond  there  [situate  *],  wherein  there  then  was  a 
great  quantity  of  water,  by  means  of  which  casting,  throwing  and  push- 
ing of  the  said  X  into  the  pond  aforesaid  by  the  said  A.  in  form  aforesaid, 
she  the  said  X  in  the  pond  aforesaid,  with  the  water  aforesaid,  was  then 
and  there  [mortally*]  choked,  suffooated  and  drowned."* 

§  524.  By  burning. —  And  divers  large  quantities  of  straw,  which  he  the 
said  A.  in  both  his  hands  then  and  there  had  and  held,  did,  upon  the  breast 
and  belly,  and  near  to  and  about  the  head  and  neck,  of  the  said  X  then 
and  there  feloniously  and  of  his  deliberately  premeditated  [or,  eta, 
as  the  statutory  words  may  be]  malice  aforethought  put  and  lay,  and  the 
same  did  then  and  there  [feloniously  and  of  his  deliberately  premedi- 
tated {or,  etc.,  as  above)  malice  aforethoughf'},  set  fire  to  and  cause  to  be 
burnt  and  consumed,  inflicting  thereby,  and  by  means  of  the  flames  thereof, 
upon  the  said  X,  <hi  his  breast,  belly,  arms,  legs,  head,  neck  and  other  parts 
of  his  body,  divers  mortal  bums,  sores  and  wounda* 

W.  Va.  741,  744;  [S.  v,  Douglas,  41  charge  to  murder  in  the  first  degree, 

W.  Va.  537.]  as  see  ante,  §§  5ie-52a 

Wisconsin, —  Man-zau-mau-ne-kah  >8  Chit  Crim.  Law,  765.    With  a 

tx  XL  Sw,  1  Pin.  124;  S.  v,  McBride,  26  earl—  For  a  form  for  manslaughter 

Wi&  409;  Rowan  u  &,  80  Wia  129;  by  riding  over  one  with  a  oart,  see 

Chase  v.  a,  50  Wis.  6ia  518;  [Flinn  Crim.  Pra,  II,  §  502. 

ti.  a,  97  Wi&  44]  « I  should  omit  this  word  **  situate  " 

United  StateA-^JJ.  8,  v.  Travers,  2  for  reasons  appearing  ante,  §§  179, 

Wheeler,  Crim.  Cas.  490;  U.  S.  v.  258, 444^  and  places  there  referred  ta 

Holmes,  5  Wheat  412;  U.  &  tx  Daw-  ^This  word  "mortally"  is  not  in 

son,  Hemp.  648;  U.  a  i;l  Plumer,  8  Chitty.  I  should  insert  it  for  reasons 

cut  28,  29;  U.S.  v.  Ouiteau,  Official  explained  arUe,  §  520,  note. 

Record  of  the  case,  1 ;  [U.  a  «l  Holtz-  *  8  Chit  Crim.  Law,  770;  Johnson  n, 

hauer,  40  Fed.  R.  76;  Davis  v.  Utah,  Coul,  12  Harris  (Pa.),  886l 

151  U.  a  262;  Ball  tx.  XL  a,  168  XJ.  a  ^This  repetition   is  probably  not 

662.]  necessary,  while  yet  most  pleaders 

1  Unnecessary.  Crim.  Pra,  H,  §  505.  would  choose  to  insert  it  as  see  ante, 

'Introduced  by  me  to  elevate  the  §  520,  nota 

8  Errington's  Case^  2  Lewin,  217. 
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§526.  Bj  dnress  and  starring.— And  that  the  said  A.,  on,  eta,  and 
thence  oontinnally  until,  eta  [ante,  %  88],  at^  eta,  did  feloniously  and  of  his 
PSUBBBATKLY  PREMEDITATED  [or,  eta,  as  the  Statutory  expression  may  be] 
nuUiee  aforethought,  oonfine  and  imprison  the  said  X  in  a  certain  room  in 
the  dwelling-house  of  him  the  said  A.  there,  and  during  all  which  time  did 
there  feloniously  and  of  his  deliberately  premeditated  [or,  eta,  as  above] 
maliee  aforethought  neglect,  omit  and  refuse  to  give  and  administer,  and 
to  permit  and  suffer  to  be  given  and  administered,  to  the  said  X  sufficient 
rneat^  drink  and  food  necessary  for  the  sustenance,  support  and  mainte- 
nance of  the  body  of  him  the  said  X,  by  means  whereof  the  said  X  on  the 
day  first  above  mentioned,  became,  and  thence  continually  until  the  day 
last  mentioned  remained  and  was,  mortally  sick,  feeble  of  body,  emaciated 
and  starved;  of  which  [to  carry  the  form  a  little  further  than  in  the  above 
sections]  mortal  sickness,  feebleness  of  body,  emaciation  and  starvation  the 
said  X  did  there,  on  the  said  last-mentioned  day,  die.    And  so,  eta^ 

§  526.  Murder  of  new-born  child  by  abandonment. —  The 

indictment  may  be  modeled  after  the  last  form  Or,  follow- 
ing in  the  main  a  precedent  adjudged  good,  yet  omitting  ob- 
vioos  surplusage,  it  may  allege,-^ 

That  A.,  eta,  on,  eta,  at^  eta,  was  delivered  of  a  certain  male  child, 
whereof  she  then  and  there  had  the  care  and  custody  [and  for  whom  it  was 
then  and  there  her  duty  to  provide^;  and  afterward,  then  and  there,  the 
said  male  child  being,  by  reason  of  his  tender  age,  utterly  incapable  of  mak- 

^  The  above  are  believed  to  be  aU  its  wants,  for  refusing  needful  food, 
the  allegations  necessary.  But  the  Reg.  v.  Bubb^  4  Cox,  GL  GL  455.  For 
victim  is  generally  a  child,  appren-  hiding  and  starving  an  infant,  Rex 
tice,  or  old  and  feeble  person,  or  one  v.  Taylor,  4  Went  PL  45.  For  con- 
otherwise  dependent;  and  it  is  com-  fining  prisoner  in  an  unwholesome 
men,  and  perhaps  practically  judi-  room,  and  otherwise  occasioning  his 
ciou8»  to  recite  the  special  facts  of  death  by  dnress  of  imprisonment,  8 
this  sort  The  pleader  wiU  need  no  Chit  Crim.  Law,  771.  For  confining 
instructions  for  doing  this  when  he  an  aged  and  infirm  woman,  and  fur- 
deems  it  desirable.  And  see  ante,  nishing  her  insufficient  food  and 
§  450;  post,  g  52S.  For  other  analo-  clothing,  Reg.  v.  Marriott  B  Car.  & 
goos  forms,  see  the  following:  For  P.  425.  Other  forms. —  For  murder 
confining  and  starving  an  apprentice,  by  forcing  a  sick  person  into  the 
3  Chit  Grim.  Law,  777;  Matthews,  street  8  Chit  Crim.  Law,  771.  For 
CrinL  Law,  499;  ArchK  Crim.  PL  &  murder  by  forcing  one  to  drink 
Ev.  (10th  ed.)  481.  Archbold,  refer-  spirits  to  excess,  8  Chit  Crim.  Law, 
ring  to  Reg.  v.  Edwards,  8  Car.  &  P.  77a 

611,  observes,  ''Where  the  indictment  *  This  matter  in  brackets  is  not  in 

charges  an  imprisoning,  that  suffi-  the  form  before  me,  nor  do  I  deem  it 

oiently  shows  the   duty  to  supply  necessary  under  the  other  f^ts  al- 

food;  but  i^  it  do  not  then  it  must  leged.    Yet  in  various  similar  cases 

allege  a  duty  in  the  defendant  to  it  is  important  nor  would  its  inser- 

supply   the    deceased   vrith   food."  tion  be  ever  harmfuL    Regpi  u  Pin- 

Against  one  having  the  care  of  an  horn,  1  Cox,  C  CL  7(L 
infant  and  under  obligation  to  supply 
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ing  known  his  natural  wants,  and  incapable  of  making  any  provision  for 
supplying  them,  the  said  A.,  well  knowing  the  same,  did,  upon  said  male 
child,  feloniously  and  of  her  deubbbatsly  pbembditated  [or^  eta,  follow- 
ing the  terms  of  the  statute  creating  murder  in  the  first  degree]  malice 
aforethought  make  an  assault*  and  did  then  and  there  feloniously  and  of 
her  DELIBEBATELY  PBEicEDiTATED  [oT,  etc.,  as  abovej  malice  aforetliought 
secretly  places  put»  leave,  desert  and  abandon  the  said  male  child  in  a  cer- 
tain stone  wall,  alone  and  apart  from  human  habitation,  at,  eta,  aforesaid, 
in  a  condition  wholly  destitute  and  unprotected;  the  said  male  child  then 
and  there  remaining  and  being,  because  of  his  tender  age,  utterly  incapable 
of  making  known  his  natural  wants,  and  incapable  of  providing  and  pro 
curing  for  himself  necessary  attention,  support  and  maintenance;  in  con- 
sequence whereof,  and  by  reason  of  the  aforesaid  abandonment^  and  of  the 
other  premises  aforesaid,  he,  the  said  male  child,  for  want  of  needful  food 
and  sustenance,  and  of  due  and  proper  care  and  attention,  and  by  and 
through  the  inclemency  of  the  weather,  there  and  then  languished  in  mor- 
tal weakness,  helplessness,  destitution  and  want  for  the  space  of  half  an 
hour,  and  then  and  there,  in  the  manner  and  by  the  means  and  causes  afore- 
said, died.    And  so,  eta  [as  at  ante,  %  620y 

§  627.  Murder  of  child  throngb  abortion. —  For  procaringy 
by  abortion,  a  child  to  be  so  prematurely  born  that  it  dies  from 
exposure  to  the  external  world,*  the  allegations  may  be, — 

That  on,  eta,  at,  eta,  one  X.  was  quick  with  a  certain  male  child,  where- 
upon A.,  eta,  did  then  and  there,  well  knowing  the  premises,  feloniously 
and  of  his  malice  aforethought  *  make  an  assault  on  said  male  child  so  as 
yet  unborn,  and  did  then  and  there,  holding  in  his  right  hand  a  certain  pin 
[or,  a  certain  sharp  and  pointed  instrument  to  the  jurors  unknown,  or,  eta, 
as  in  ante,  %  142],  feloniously  and  of  his  malice  aforethought  force  and  thrust 
his  said  right  hand  and  the  said  pin  [or,  eta],  up  and  into  the  body  and 
womb  of  the  said  X,  thereby  causing  her  the  said  X.  then  and  there  prema- 
turely to  bring  forth  from  her  womb  into  the  external  world,  and  prema- 
turely to  separate  from  connection  with  her,  the  said  male  child  while  yet 
alive  but  unable  to  bear  such  premature  birth  and  separation;  by  means 
whereof  the  said  male  child  then  and  there  became  and  was  mortally  weak- 
ened, debilitated  and  emaciated  in  his  body;  of  which  said  mortal  weak- 
ness, debility  and  emaciation  of  the  body  the  said  male  child  then  and 
there  for  the  space  of  five  hours  did  languish,  and  languishing  did  live,  and 
at  the  end  of  said  five  hours  did  then  and  there  di&  And  so,  eta  [as  at 
ante,  §  520j.« 

iReg  «.  Kelly,  Jebb,  290.  For  sim-  >I  omit  the  words  for  charging 

ilar  precedents,  see  Stockdale*s  Case,  murder  in  the  first  degree;  because, 

2  Lewin,  220;  Bex  «i  Edwards,  8  Gar.  although  it  is  doubtless  legally  pos- 

&  P.  611;  Reg.  v.  Waters,  1  Den.  C  C.  sible  for  one  to  commit  this  degree 

856,  2  Car.  ft  K.  864  8  Cox,  C.  GL  800;  of  murder  so,  we  can  scarcely  im- 

Reg.  t;.  Pinhom,  mipra;  [S.  v,  Behm,  agine  such  a  case  to  exist  in  actual 

72  Iowa,  58a]  fact. 

sCrim.  Law,  I, §  828;  II,  §  68a  «Reg.  v.  West,  2  Car.  ft  K  784,  2 
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§  528.  Murder  of  mother  throagh  abortion.—  A  form  under 
a  statute  making  this  an  aggravated  abortion  has  already  been 
given.^  In  states  where  there  is  no  sach  statute,  the  killing  in 
this  way  will  be  either  common-law  murder  ^  or  statutory  mur- 
der in  the  seoond  degree,  or  manslaughter,  according  as  the 
laws  of  the  particular  state  may  be.  It  is  believed  to  be  no- 
where murder  in  the  first  degree.'  The  allegations,  to  be  more 
or  less  varied  with  the  difiFering  terms  of  statutes,  may  be, — 

That  A.,  eto^  on,  etc.,  at.  eta,  in  and  upon  one  X,  feloniously  and  of  his 
maUee  aforethought  [did  make  an  assault^],  and  did  then  and  there  feloni- 
ously and  of  his  malioe  aforethought,  foroe,  thrust  and  strike  a  certain  in- 
strument»  to  the  jurors  unknown,  which  he  the  said  A.  then  and  there  had 
and  held  in  his  right  hand,  up  and  into  the  womb  and  body  of  the  said  X 
{or,  eta,  setting  out  such  other  method  of  abortion  as  the  proofs  wiU  dis- 
close*], who  was  then  and  there  pregnant  with  ohUd,  with  the  criminal 
intent  thereby  to  cause  and  procure,  without  legal  justification  [or^  eta,  va- 
rying the  expression  with  the  statutes  against  abortion],  the  said  X.  to  mi^ 
carry,  thereby  then  and  there  inflicting  on  the  said  X,  in  and  about  her 
womb  and  other  internal  parts,  certain  mortal  bruises,  wounds  and  lacera-  J 

tions,  and  creating  in  the  said  X.  a  mortal  sickness  and  feebleness  of  body, 
of  which  mortal  bruises,  wounds,  lacerations,  sickness  and  feebleness  of  i 

body  she,  the  said  X  did  then  and  there  languish,  eta  [foUowing  the  form 
ante,  %  520,  onward  to  its  dose].* 

§  529.  Medical  malpractice,  etc. — The  grade  of  homicide 
by  medical  or  surgical  malpractice  will  seldom  be  higher  than 
manslaughter.^  The  indictment  should  set  out  the  special  facts, 
which  will  vary  with  the  cases ;  and  the  better  and  safer  way 

Cox,  G  GL  600.    I  have  omitted  some  *  There  is  no  reason  to  suppose  this 

clearly  unnecessary  allegations,  and  charge  of  assault  necessary,  while 

sUghtly  varied,  in  terms  some  of  the  yet  to  make  it  accords  with  common 

others.    And,  though  the  facts  in  this  forma    Ante,  ^§  189,  520,  note, 

particular  case  occurred  on  different  *  See,  for  various  forms  of  this  aUe- 

days,  I  have  charged  aU  as  on  one  gation,  ante,  title   Abortion.    But 

day,  deeming  such  to  be  ordinanly  the  pleader  should  weave  into  it  the 

the  better  method.    Grim.  Pra,  I,  expressions  peculiar  to  murder. 

§  897.    But  the  pleader  can  easily  *  I  have  in  some  measure  followed 

vary  the  form,  should  he  wish,  so  as  herein  the  precedent  in  &  t;.  Wood, 

to  aver  the  several  facts  as  of  the  58  N.  H.  484.    And  for  other  forms 

dates  when  they  respectively  trans-  see  P.  tx.  Jackson,  8  Hill  (N.  Y.),  92; 

pired.  Hunt  v.  P.,  8  Parker,  Q  a  569;  Cobel 

1  Ante,  §  14a  dl  P.,  5  Pftrker,  Q  C.  848;  Beasley  v. 

3 Grim.  Law,  II,  §  891;  ante,  %  14a  P.,  89  UL  571,  578;  Bechtelheimer  v. 

s  Grim.  Law,  U,  gg  728-780.  Tet  a,  54  Ind.  12& 

query  under  such  a  statute  as  that  of  ^  CriuL  Law,  I,  gg  217,  814,  558;  II, 

Alabama.    Id.,  §  72a    And  see  the  gg  Mi,  685,  69a 
caseS'Oited  at  the  end  of  the  form. 
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is  to  weave  them  into  one  of  the  foregoing  models,  omitting 
the  words  there  printed  in  small  capitals  and  italics.  Still  the 
pleader  may  like  to  have  before  him  the  following  form,  some- 
what departing  from  the  common  approved  forms,  whereon,  in 
a  case  of  neglect,  a  defendant  who  was  a  surgeon  and  man- 
midwife  was  convicted  and  sentenced:  — 

That  on,  eta,  at,  etc.,  X.  the  wife  of  Y.  was  pregnant  and  laboring  with 
child,  and  that  A.,  etc,  then  and  there  took  the  care  and  charge  of  the  said 
X,  as  a  man  midwife,  and  to  assist  and  attend  upon  and  to  take  care  of  her 
the  said  X.,  and  to  do  everything  needful  and  proper  to  and  for  her  during 
and  after  the  time  of  her  labor  and  delivery  of  the  said  child  wherewith 
the  said  X.  was  then  pregnant;  and  that  the  said  A.  afterwards,  and  whilst 
he  had  such  care  of  the  said  X.  as  aforesaid,  and  immediately  after  the  said 
X  was  delivered  of  the  said  child  wherewith  she  had  then  lately  before 
been  pregnant,  to  wit.  on,  etc.,  at,  etc,  in  and  upon  the  said  X  feloniously 
did  make  an  assault,^  and  her  the  said  X,  lying  on  a  bed  in  great  illness, 
pain  and  weakness,  did  on  said  last-mentioned  day  there  feloniously  n^leot 
and  refuse  to  attend  upon,  and  to  take  proper,  sufficient  and  necessary  care 
of,  and  to  render  her  proper  and  necessary  assistance,  and  did  then  on  said 
last-mentioned  day  there  feloniously  neglect  and  refuse  to  do  to  and  for 
her,  being  in  such  state,  and  did  then  on  said  lastmentioned  day  there 
leave  and  desert  the  said  X  in  such  state  as  aforesaid  without  a  proper  and 
sufficient  person  to  take  care  of  her,  and  to  do  for  her  what  was  needful  for 
her,  being  in  such  state,  and  unable  to  take  care  of  and  to  do  what  was 
needful  and  necessary  for  herself;  and  that  by  reason  and  means  of  the  said 
A.  there  on  said  last-mentioned  day  so  neglecting  and  refusing  as  aforesaid 
to  do  to  and  for  her  the  said  X  what  was  needful  and  proper  for  her,  and 
by  the  said  A.  so  leaving  and  deserting  the  said  X  as  aforesaid,  the  said  X 
[became  mortally  sick,  emaciated  and  enfeebled  in  body,  and  of  said  mortal 
sickness,  emaciation  and  feebleness  of  body*]  there,  on*  eta,  died.  And  so 
the  jurors  do  say,  that  the  said  A.,  her  the  said  X.,  in  manner  and  by  the 
means  aforesaid,  feloniously  did  kiU  and  slay;  against  the  peace^  etc.* 

§  530.  Manslaughter  by  neglect  of  duty. —  The  form  in  the 

last  section  is  of  this  sort    For  a  husband's  neglect  of  his  wife, 

by  reason  whereof  she  dies,  the  allegations  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  being  the  husband  of  one  X  his  wife,  under 
the  legal  duty  to  provide  for  her  necessary  dothing,  shelter  and  protection 

iThis  allegation  of  assault  in  such  For  other  forms,  see  Beg.  «.  Ellis,  3 

a  case   is   plainly   needless.    Ante,  Gar.  &  K  470;  Bex  tx.  Spiller,  6  Car. 

§  520,  note.  &  P.  838;  Rex  v.  Long,  4  Car.  &  P. 

3  Not  in  the  form  which  I  am  in  428;  Reg.  v.  Spilling,  2  Moody  &  R. 

the  main  copying.    But,  in  states  107;  Webb's    Case,  2   Lewin,    190. 

where  the  strict  common-law  rules  Against  a  person  ignorantly  acting 

prevail,  I  should,  at  least  as  a  matter  as  a  physician  and  causing  death, 

of  prudence,  insert  iL  Rice  u  &,  8  Ma  561.    Against  one 

'  Ferguson's  Case,  1   Lewin,  181.  taisely  pretending  to  be  a  physician, 
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from  the  frost>  cold  and  inolemency  of  the  weather,  and  then  and  there 
having  the  means  to  provide  the  same,  and  she  the  said  X.  being  then  and 
there  weak,  feeble,-  destitute  and  infirm,  and  unable  to  go  abroad,  did  then 
and  there  feloniously  and  wilfully  neglect  and  refuse  to  provide  necessary 
clothing,  shelter  and  protection  from  the  frost,  cold  and  inclemency  of  the 
weather  for  his  said  wife,  whereby  her  health  was  greatly  injured;  and  he, 
the  said  A.,  afterward,  to  wit,  on  the  next  succeeding  day  and  on  every 
day  between  the  said  day  first  named  and  the  day  of  her  death  hereinafter 
to  be  mentioned,  did  there  feloniously  and  wilfully  continue  to  neglect  and 
refuse  to  provide  her  the  said  X  with  necessary  clothing,  shelter  and  pro-* 
tection  from  the  frost,  cold  and  inolemency  of  the  weather,  the  said  A. 
being  there  on  all  said  days  and  times  her  husband  as  aforesaid,  and  hav- 
ing the  means  to  provide  the  same  as  aforesaid,  and  under  the  legal  duty 
to  provide  the  same  as  aforesaid,  and  she  the  said  X  having  no  means  to 
provide  the  same  as  aforesaid,  and  being  weak,  feeble,  destitute,  infirm  and 
unable  to  go  abroad  as  aforesaid.  By  reason  whereof  the  said  X.  there  on 
all  the  days  and  times  before  mentioned,  until,  etc.,  sickened  and  lan- 
guished with  a  mortal  sickness  and  feebleness  of  body  so  as  aforesaid  cre- 
ated and  produced  by  the  said  A.,  until,  on  the  said  last-mentioned  day,  at 
said,  eta,  she,  the  said  X,  there  of  said  mortal  sickness  and  feebleness  of 
body  died.  And  so  the  said  A.  her  the  said  X,  in  manner  and  by  the  means 
aforesaid,  feloniously  did  kill  and  slay;  against  the  peace,  eta^ 

§  631.  Indictable  ciyil  injary  of  causing  death. —  Under 
the  statutes  on  this  subject,^  the  homicide,  for  which  an  indict- 
ment is  provided  as  a  civil  remedy,  is  not  felonious.  It  is  nei- 
ther murder  nor  manslaughter.  Therefore  strictly  we  should 
give  this  topic  a  separate  chapter,  yet  practically  it  is  well 
enough  here.    The  statutes  are  numerous  and  diverse,  and 

a  «.  MoBride,  26  Wia  40ft  Causing  v.  Spence,  1  Cox,  a  Q  85a  Careless 
death  by  administering  noxious  and  navigation,  running  down  a  boat  and 
improper  medicine,  Rex  v,  Webb^  1  drowning  a  man,  Reg.  u  Taylor,  9 
Moody  &  R  405i  Car.  &  P.  67a  Against  a  raibroad 
1  In  8.  t;.  Smith,  65  Ma  257,  this  conductor  for  causing  death  by  run- 
form  was  adjudged  good.  It  was  ning  his  train  in  disobedience  of 
first  published  in  "Criminal  Proced-  rules,  Com.  v,  Hartwell,  128  Mass. 
ure'*  (Crim.  Pra  (2d  ed.),  II,  588),  416.  Same  for  negligently  driving 
where  it  was  a  sort  of  compilation  his  engine  against  another  engine, 
from  the  forms  in  Rex  v,  Ridley,  2  causing  death,  8  Cox,  C  CL  Ap,  57. 
Campi  650;  Reg.  v,  Crumpton,  Car.  Neglect  to  give  the  proper  signal, 
&  M.  597;  and  Reg.  v,  Plummer,  1  Reg.  v,  Pargeter,  8  Cox,  CL  C  191. 
Car.  &  K.  600.  And  see  8  Cox,  C  Various  neglects  at  coal  mines,  Reg. 
C.  Ap.  76.  Other  neglects.—  See,  t;.  Whitehouse,  6  Cox,  CL  CL  144;  Reg. 
for  forms, —  Against  the  owner  of  v.  Barrett,  2  Car.  &  K.  848;  Reg.  v. 
an  unlicensed  passenger  boat,  cans-  Haines,  2  Car.  &  K.  868;  [S.  u  Lowe, 
ing  death  by  overloading  it,  Reg.  66  Minn.  286.  Killing  child,  by  beat- 
V.  Williamson,  1  Cox,  C.  C.  97.  ing  mother  while  it  was  in  womb^ 
Against  a  pilot,  causing  death  by  Clark  v,  S.,  117  Ala.  L] 
bad  management  of  the  vessel,  Reg.  ^  Stat  Crimes,  §§  467-470. 
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the  indictment  mast  cover  the  particular  one  on  which  it  is 
drawn.  On  the  words,  ^^  If  the  life  of  any  person,  being  a  pas- 
senger, shall  be  lost  by  reason  of  the  negligence  or  carelessness 
of  the  proprietor  or  proprietors  of  any  railroad,  steamboat, 
stage  coach,  or  of  common  carriers  of  passengers,  or  by  the  un- 
fitness or  gross  negligence  or  carelessness  of  their  servants  or 
agents,  in  this  commonwealth,  such  proprietor  or  proprietors 
and  common  carriers  shall  be  liable  to  a  fine  not  exceeding  five 
thousand  dollars  nor  less  than  five  hundred  dollars,  to  be  re- 
covered by  indictment  to  the  use  of  the  executor  or  adminis- 
trator of  the  deceased  person,  for  the  benefit  of  his  widow  and 
heirs ;  one  moiety  thereof  to  go  to  the  widow,  and  the  other  to 
the  children  of  the  deceased ;  but  if  there  shall  be  no  children, 
the  whole  to  the  widow,  and  if  no  widow,  to  heirs  according 
to  the  law  regulating  the  distribution  of  intestate  personal  es- 
tate among  heirs,"  ^  we  have  a  form  which  was  adjudged  good. 
It  is, —  not  inquiring  whether  it  might  not  be  shorter, — 

That  the  A.  railroad  oorporation,  a  body  politic  and  corporate  duly  and 
legally  estahUshed  in  this  common  wealth,  were,  on,  eto^  the  proprietors  of 
a  certain  railroad  leading  and  extending  from  M.  to  N.,  through  the  town 
of  O.,  in  the  county  of  [the  indictment],  caUed  and  known  by  the  name  of  the 
Q.  Railroad,  and  were  common  carriers  of  passengers  oyer,  upon  and  along 
said  railroad,  and  being  such  proprietors  and  common  carriers  of  passengers 
did,  by  their  agents  and  serranta^  on  the  said,  eta,  at  the  said,  eta,  run, 
conduct  and  drive  a  certain  engine  and  train  of  cars,  in  one  of  which  said 
cars  X.  was  then  and  there  a  passenger,  over,  upon  and  along  said  railroad, 
and  by  their  agents  and  senrants  then  and  there  had  the  custody,  care  and 
management  of  said  railroad,  engine  and  cars,  and  by  the  gross  negligence 
and  carelessness  of  their  said  agents  and  servants  said  railroad  was  suffered 
to  be  and  was  then  and  there  out  of  repair  and  defective,  and  the  rails  thereof 
uneven  and  in  a  condition  unsuitable  and  dangerous  for  the  passage  of  en- 
gines and  cars  upon,  over  and  along  the  same,  and  the  aforesaid  eng^e  and 
train  of  cars  run,  conducted  and  driven  as  aforesaid  were  then  and  there, 
by  the  gross  negligence  and  carelessness  of  the  said  agents  and  servants,  run, 
conducted  and  driven  with  great  unreasonable  and  improper  speed,  and  in 
an  unsafe  and  unskilful  manner,  by  means  of  all  which  the  aforesaid  car 
wherein  the  said  X  was  then  and  there  a  passenger,  as  aforesaid,  was  then 
and  there  thrown  with  gpreat  violence  from  the  track  of  said  railroad  and 
broken  in  pieces,  whereby  divers  injuries,  bruises  and  wounds  were  then 
and  there  inflicted  on  the  head,  body  and  limbs  of  said  X,  of  which  said 
injuries,  bruises  and  wounds  he  the  said  X  then  and  there  instantly  died. 
And  so  the  jurors  aforesaid  on  their  oath  aforesaid  do  say,  that  the  life  of 
said  Xmt  being  a  passenger  as  aforesaid,  was  then  and  there  lost  by  reason 

1  Masa  Stat  1840,  ch.  Sa 
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of  the  gro68  negligence  and  carelessness  of  the  aforesaid  agents  and  servants 
of  said  A.  corporation,  in  manner  and  form  aforesaid;  the  names  of  which 
said  agents  and  servants  are  to  the  jurors  aforesaid  unknown;  whereby 
said  A.  corporation  have  become  liable  to  a  fine  not  exceeding  five  thousand 
dollars  nor  less  than  five  hundred  dollars,  to  be  recovered  by  indictment  to 
the  use  of  the  executor  or  administrator  of  said  deceased  person,  for  the 
benefit  of  his  widow  and  heirs;  and  that  Y.  has  been  duly  appointed  and 
now  is  administrator  of  said  Z.,  deceased,  and  of  his  goods  and  estate,  and 
that  there  is  no  widow  nor  are  there  children  of  said  X ;  and  that  there 
are  heirs  of  the  said  X,  according  to  the  law  regulating  the  distribution  of 
intestate  personal  estate  among  heirs  now  living,  whose  names  are  to  the 
jurors  unknown;  against  the  peace,  eta^ 

§  632.  First  degree  murder  of  another  sort. — Not  all  iniir- 
ders  of  the  first  degree  depend,  like  those  for  charging  which 
the  forms  have  already  been  given,  on  an  aggravated  malice 
aforethought  in  the  mind  of  the  murderer.  Most  of  the  stat- 
utes provide  that,  in  addition  to  such  distinction,  all  murders 
by  poison,  and  by  perpetrating  or  attempting  to  perpetrate 
arson,  rape,  robbery  or  burglary,  shall  be  in  this  higher  degree. 
The  special  condition  of  the  offender's  mind,  in  other  words 
the  sort  of  malice  aforethought,  has  nothing  to  do  with  these 
murders;  they  are  in  the  first,  and  there  is  no  second  degree 
of  them.*  K  the  indictment  avers  simply  the  malice  afore- 
thought, not  introducing  the  words  '^deliberately  premeditated" 
or  any  other  similar  ones,  and  then  sets  out  the  killing  as  hav- 
ing been  effected  by  poison,  or  by  an  actual  or  attempted 
ABsoK,  BAFB,  BOBBBBY^  Or  BUBGLABY,  it  duly  allcgcs  a  murdcr 
in  the  first  degree.  But  the  words  here  printed  in  small  capi* 
tals  cannot,  as  in  the  other  sort  of  murder  in  the  first  degree, 
be  stricken  out  and  leave  an  accusation  of  murder  in  the 
second  degree ;  because,  among  other  reasons,  there  is,  as  just 
4ndd,  no  murder  in  the  second  degree  where  the  life  is  taken  by 
any  of  the  means  here  specified.'    Hence,  in  the  forms  to  fol- 

1  Com.  Di  Boston  &  Worcester  R  see  &  «l  Manchester,  etc.  R.  Ca,  53 

Ga,  11  Cush.  612.   Mere  verhal  abridg-  N.  H.  528,  680;  Com.  v.  Cobum,  182 

ments  of  this  form  are  readily  mada  Mas&  665;  Com.  v.  Fitchburg  R  Gar 

In  the  present  condition  of  the  an-  120  Mass.  872;  6.  v.  Maine  Central  R 

thorities  I  could  not  serve  the  pleader  Ca,  00  Me.  490;  &  v.  Grand  Trunk 

much  by  i)ointingout  others,  without  Ry.  Co.,  60  Me.  146. 

entering  into  discussions  with  which  '  Crim.  Law,  II,  §§  728-726,  727. 

I  do  not  deem  it  advisable  to  incum>  *AndseeCrinLPnx»II,gg688^681l 
ber  this  yolum&    For  other  f orm8» 
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low,  the  words  indicatiDg  the  degree  will  not,  as  in  the  fore- 
going, be  pat  in  small  capitals. 

§  533.  B7  poison. —  Ordinarily,  at  common  law,  a  felonious 
killing  by  poison  is  murder;  but  it  may  be,  and  it  sometimes  is, 
manslaughter.  And,  as  just  seen,  generally  in  the  states  wherein 
murder  is  of  two  degrees,  it  is  of  the  first  degree,  and  it  has  no 
second.  Therefore,  under  the  statutes  creating  degrees,  the 
indictment  is  in  the  same  form  as  at  the  common  law.  There 
is  a  precedent  for  it  in  "  Criminal  Procedure; "  ^  and  it  is  there, 
in  connection  with  the  precedent,  pretty  fully  explained.  But 
the  following,  into  which  are  introduced  some  diversities  in 
the  allegations,  will  be  found  convenient:  — 

That  A.,  eta,  on,  eta,  at^  eta,  did  feloniouslj  and  of  his  malice  afore" 
thougM  [devising  and  intending  eta,'  make  an  assault,  etal  administer  to 
and  cause  to  be  taken  by  one  X.  into  his  stomach  a  deadly  quantity  of  a 
certain  deadly  poison  called  strychnine,^  he  the  said  A.  then  and  there  well 
knowing  the  same  to  be,  in  quantity  and  kind  as  so  administered  and  taken, 
a  deadly  poison  *  [or,  in  substance  copying  allegations  found  in  the  books, 
feloniously,  eta,  did  put,  infuse^  mix  and  mingle  in  and  together  with 

1  CrinL  Pra,  II,  §  553.  by  him  for  the  murdered  person  to  find 

*  It  is  common  to  allege  here  that  and  taka  Of  course,  as  every  court 
the  defendant  meant  to  kill  the  de-  rules  the  law  according  to  its  own 
ceased.  But  this  is  unnecessary,  and  views,  it  is  impossible  for  me  to  say 
it  is  better  omitted.  Grim.  Pra,  IT,  that  a  particular  tribunal  will  accept 
§  554;  [Epps  t;.  S.,  102  Ind.  539;  West-  as  correct  what  is  here  set  down, 
moreland  «.  U.  S.,  155  U.  &  545;  &  iv  Were  I  in  practice  before  some  judges^ 
Van  Tassel,  103  Iowa,  6.]  I  should  certainly  add  a  count  more 

*  Biany  of  the  precedents  aver  an  nearly  after  the  common  precedents; 
assault  here,  as  at  ante,  §  520.  Others  before  other  judges,  I  should  not  In 
do  not;  and  unquestionably  this  aver-  Com.  v.  Hersey,  2  Allen,  178,  allega- 
ment  is  needlesa    CriuL  Pra,  suprcu  tions  which  appear  to  have  been  re- 

^  I  should  st-ate  the  name  of  the  garded  by  the  tribunal  as  sufficient 

poison,  and  should  deem  its  omission  were, — 

In  most  of  our  states  unsafe.    Grim.  ''Did  feloniously,  etc,  give  and  ad- 

Pra,  II,  §  655;  ante,  §  139,  note.  minister  a  certain  large  quantity, 

*  I  put  the  averment  thus  because  to  wit,  ten  grains  in  weighty  of  a  cer 
I  believe  it  to  be  the  proper  form  in  tain  deadly  poison  called  strychnineb 
just  legal  doctrine  and  practical  con-  he  the  said  A.  then  and  there  well 
venience,  though  I  have  not  seen  it  knowing  the  same  to  be  a  deadly 
precisely  so  in  any  precedent  Under  poison,  with  the  intent  that  the  said 
this  averment,  according  to  my  un-  X  should  then  and  there  take  and 
derstanding,  the  proof  may  be  that  swallow  down  the  same  into  hei 
the  poison  was  given  either  pure  or  body,  and  the  said  X.  the  said  strych- 
mixed  with  other  ingredients,  by  the  nine,  so  given  and  administered  as 
defendant  with  his  own  hands,  or  aforesaid,  did  then  and  there  take 
throughan  innocent  agent,or  through  and  swallow  into  her  body,  and  by 
aguiltyagent  in  his  presence,  or  left  reason  thereof   became   then   and 
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water  a  certain  quantity  of  arsenic,  to  wit,  two  drachms  of  arsenic,  being 
a  deadly  poison,  then  and  there  well  knowing  the  said  arsenic  to  be  a  deadly 
poison,  and  the  said  arsenic,  so  put,  infused  in,  and  mixed  and  mingled  in 
and  together  with  water,  into  a  certain  glass  vial  bottle  did  put  and  pour, 
and  the  said  glass  vial  bottle  with  the  said  arsenic  put,  infused  in,  and 
mixed  and  mingled  in  and  together  with  water  as  aforesaid  contained 
therein,  then  and  there  feloniously  and  of  his  malice  aforethought  in  the 
lodging-room  of  the  said  X  did  put  and  place,  in  the  place  and  stead  of  a 
certain  medicine  then  lately  before  prescribed  and  made  up  for  the  said  X. 
and  to  be  taken  by  the  said  X,  he  the  said  A.  then  and  there  feloniously 
and  of  his  malice  aforethought  intending  that  the  said  X.  should  drink  and 
swallow  down  into  his  body  the  said  arsenic  put,  infused,  mixed  and  min- 
gled in  and  together  with  water  as  aforesaid,  contained  in  the  said  glass 
▼ial  bottle,  by  mistaking  the  same  as  and  for  the  said  medicine  so  prescribed 
and  made  up  for  the  said  X,  and  to  be  by  him  taken  as  aforesaid;  and  the 
said  X,  not  knowing  the  said  arsenic  put,  infused  in  and  mixed  together 
with  water  as  aforesaid,  contained  in  the  said  glass  vial  bottle  so  put  and 
placed  by  the  said  A.  in  the  lodging-room  of  the  said  X  in  the  place  and 
stead  of  the  said  medicine  then  lately  before  prescribed  and  made  up  for 
the  said  X  and  to  be  taken  by  him  the  said  X  in  manner  aforesaid,  to  be  a 
deadly  poison,  but  believing  the  same  to  be  the  true  and  real  medicine  then 
lately  before  prescribed  and  made  up  for  and  to  be  taken  by  him  the  said 
X,  afterward,  on,  eta,  at,  eta,  aforesaid,  the  said  arsenic  so  as  aforesaid 
put,  infused  in,  and  mixed  together  with  water  by  the  said  A.  as  aforesaid 
contained  in  the  said  glass  vial  bottle  so  put  up  and  placed  by  the  said  A. 
in  the  lodging-room  of  him  the  said  X  in  the  place  and  stead  of  the  said 
medicine  then  lately  before  prescribed  and  made  up  for  the  said  X,  he  the 
said  X  did  take^  drink  and  swallow  down  into  his  body  i];  by  means  of  the 
taking  of  which  deadly  poison  into  the  stomach  and  body  of  the  said  X,  he 
the  said  X  became  then  and  there  mortally  sick  and  distempered  in  his 
body,  of  which  said  mortal  sickness  and  distemper  of  body,  eta  [as  at  ante, 
§620].> 

there  mortally  sick  and  distempered  856  (giving  laudanum  through  inno- 

in  her  body,  and  of  said  mortal  sick-  cent  agent);  Beg.  p-  Sandys,  2  Moody, 

ness  and  distemper  did,  eta"  227,  Car.  &  M.  846;  Beg;  v.  Webb,  1 

18  Chit  Crim.  Law,  716.    No  won-  Moody  &  R  405;  Beg;  v.  Packard, 

der  those  who  really  suppose  that  the  Car.  and  M.  238  (getting  a  man  to' 

common  law  requires  such  ridicu-  drink  excessive  quantities  of  intoxi- 

lously  verbose  forms  as  this,  hold  it  eating  liquor,  eta);  Snyder  v,  S.,  59 

in  contempt  and  desire  to  have  it  Ind.  105  (murder  of  first  degree  under 

codified  and  amended.  statute) ;  Com.  v,  Hersey,  2  Allen,  178; 

>  And  see,  for  forms,  Crim.  Pra,  II,  Josephine  v.  S.,  39  Moc  013;  P.  u 

§  558;  3  Chit  Crim.  Law,  772-778;  2  Robinson,  2  Parker,  a  Q  235;  P.  u 

Cox,  a  G  Ap.  4;  Bex  v.  Weston,  2  Hartung,  4  Parker,  Q  a  256;  Steph- 

How.  St  Tr.  911;  Bex  v.  Blandy,  18  ens  v.  P.,  4  Parker,  G  G  896,  899; 

How.  St  Tr.  1118;  Beg.  u  Saunders,  Bobbins  v.  S^  8  Ohio  St  181;  Black- 

2  Plow.  478;  Vaux's  Case,  4  Ca  44a,  bum  v.  a,  28  Ohio  St  146;  Com.  u 

Bex  V.  Clark,  1  Brod.  &  B.  478;  Beg.  Earle,  1  Whart  525;  Marshall  u  a,  5 

V.  Michael,  2  Moody,  120,  9  Car.  &  P.  Tex.  Ap.  273,  274. 
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§  634.  B7  rape. —  A  rape,  actual  or  attempted,  resulting  in 
the  victim's  death,  is  murder  at  the  common  law.^  And  we 
have  seen  that,  under  the  statutes  of  some  of  our  states,  it  is, 
like  the  poisoning  set  out  in  the  last  form,  murder  in  the  first 
degree,  having  no  second  degree.*  Precedents  for  the  indict- 
ment do  not  abound  in  the  books,  but  it  may  charge, — 

That  A.,  etc.,  on,  etc.,  at,  eta,  in  and  upon  one  XJ  did  feloniously  and  of 
his  malice  aforethought  make  an  assault,^  intending  and  attempting  then 
and  there  and  thereby  feloniously  to  ravish  and  carnally  know  the  said  Z. 
violently  and  against  her  wiU;  *  and  did  then  and  there,  while  so  intending 
and  attempting,  and  in  execution  of  such  intent  and  attempt,  feloniously 
and  of  his  malice  aforethought,  with  his  private  member  and  by  other 
means  to  the  jurors  unknown,  penetrate  the  body  of  the  said  X,  and  wound, 
lacerate  and  iUtreat  her  in  her  private  parts,  womb  and  other  internal  por- 
tions of  her  body,  inflicting  thereby,  in  and  upon  her  the  said  X,  in  her 
said  private  parts,  womb  and  internal  body,  certain  mortal  bruises,  wounds, 
contusions,  lacerations  and  injuries^  with  which  she  then  and  there  and 
thence  continually  until,  eta,  languished,  and  on  said  last-mentioned  day 
did  thereof  there  di&    And  so,  eta  [as  in  ante,  %  520].* 

§  535.  By  combined  causes. —  The  foregoing  forms  have,  for 
perspicuity,  been  constructed  on  the  plan  of  alleging  for  the 
death  only  a  single  cause.  But  often  the  causes  are  in  fact 
numerous,  all  operating  together.  And  we  have  seen  that,  in 
general,  the  true — at  least,  the  better  —  way  is  to  charge  in 
one  count  all  the  not-inconsistent  causes  which  will  appear 
in  the  proofs  at  the  trial,  and  it  will  be  sustained  by  satisfying 
the  jury  of  any  of  thenu^    The  pleader  will  require  no  help  in 

1  Crim.  Law,  U,  §  694  men  in  rape,  but  is  not  legally  indis- 

*Ante,%b'62.  pensabla   Crim.  Pra,  II,  §  956.  And 

>  It  is  believed  that,  within  our  stat*  plainly,  while  in  the  indictment  for 

utes  creating  murder  in  the  first  d^  murder  it  is  proper,   its  omission 

gree,  the  carnal  knowledge  of  a  girl  would  not  render  the  indictment  bad. 

whom  the  law  deems  too  young  to  Ante,  §  520,  nota 

consent  —  that  is,  in  most  of  our  *0r,  if  the  girl  was  under  ten  years 

states,  under  ten   years  —  is  rape,  and  she  consented,  say  here  "felo- 

though  in  fact  she  consenta    Stat  niously  and  unlawfully  to  camaUy 

Crimes,  §§  480,  482,  484  483.    StiU  I  know  and  abuse  the  said  X" 

am  not  aware  that  this  question  has  *  Of  course,  the  pleader  wiU  more 

been  judicially  passed  upon.  Assum-  or  less  modify  these  allegations  to 

ing  the  affirmative,  if*the  g^rl  was  cover  the  actual  facts  as  they  wiU 

below  ten  and  consented,  there  should  appear  at  the  triaL    For  a  partial 

be  an  allegation  here  that  she  was  and  imperfect  form,  see  Rex  v.  Lad, 

under  ten.    Bex  n  Lad,  1  Leach  (4th  supra. 

ed.),  96;  Stat  Crime j,  §  480.  ^  For  illustrative  forms  see  &  u 

^  The  averment  of  an  assault  is  com-  McDonald,  67  Ma  18;  Com.  v.  Mao- 
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constructing  his  allegations  according  to  this  suggestion. 
Where  one  sort  of  killing  —  as,  for  example,  such  as  is  set  oat 
in  either  of  the  last  two  sections  —  is  mnrder  of  the  first  degree 
when  committed  simply  of  malice  aforethought  and  it  has  no 
second  degree,  and  another  sort  of  killing  is  murder  in  the  first 
or  second  degree  according  as  the  malice  aforethought  is  dblib- 
E&ATELT  PBEMEDiTATED  or  Hot,  there  are  practical  objections  to 
weaving  the  two  into  one  count,  which  should  lead  the  pleader 
to  avoid  it,  whatever  may  be  his  opinion  as  to  what  would  be 
the  judgment  of  the  court  thereon. 

§  636.  Death  out  of  jurisdiction. —  There  is,  in  the  criminal 
law,  no  jurisdiction  by  fiction.  So  that,  when  the  blow  was 
given  in  the  county  of  the  indictment  and  the  death  occurred 
elsewhere,  the  proper  way  is  to  allege  each  according  to  the 
real  fact  If  the  proofs  do  not  disclose  a  jurisdiction,  the  de- 
fect cannot  be  supplied  by  false  averment.^ 

§  687.  IVonnd  out  of  jnrisdietion. —  If  the  court  has  au- 
thority to  take  cognizance  of  a  case  by  reason  of  the  death 
having  been  within  its  jurisdiction  while  the  mortal  wound 

loon,  101  Hacai  1;  Howard  ix  &,  84  was    a    special    averment,   which. 

Ark.  488,  48Ck  though  legaUy  unimportant  on  a 

iCrim.  Pra,  I,  §  881;  avXe^  %  148»  just  view  of  the  case,  and  as  ulti- 

note,  288,  nota    In  U.  S.  n  Ouiteau,  mately  regarded  by  the  court,  was 

Official  Record  of  the  case,  1  ef  «eg.,  under  the  circumstances  highly  com- 

for  the  murder  of  the  late  President  mendable  for  itspractical  good  sense; 

Grarfield,  where  the  mortal  injury  because  founded  in  opinions  once 

was  inflicted  in  Washington,  D.  G^  judically  entertained,  and  still  pre- 

and  the  death  was  in  Monmouth  Ca,  served  in  our  books.    There  was  a 

N.  J.,  the  indictment,  which  was  in  chance  of  its  proving  the  salvation 

ten  counts,  laid  the  place   of  the  of  the  whole  proceeding.    I  should 

death  in  aU  manner  of  ways.    Thus,  recommend  its  insertion  in  any  other 

one  count  would  allege  it  to  have  case'  under   similar  doubt&    After 

beenintheDistrictof  Columbia;  an-  stating  the  death  on,  eta,  *'at  the 

other,  in  New  Jersey;  another  in  the  county  of  Monmouth,  in  the  state  of 

District  of  Columbia,  to  wit»  New  New  Jersey,"  the  count  proceeds,— 
Jersey;  another  in  New  Jersey,  to       *' And  thereafter,  to  wit,  on,  etc.,  the 

wit,  the  District  of  Columbia.    As  dead  body  of  the  said  X.  was   re- 

the  question  whether  or  not  the  court  moved  from  the  said  county  of  Mon- 

would  sustain  the  jurisdiction  was  mouth  and  state  of  New  Jersey  and 

sufficiently  in  doubt  to  suggest  cau-  brought  into  the  county  of  Wash- 

tion,  and  the  case  was  of  world-wide  ington   and   District  of  Columbia, 

notoriety,  one  cannot  much  blame  within  which   said   last-mentioned 

the  pleader  for  thus  ''clutching  at  county  it  lay  and  remained  from, 

straws."    In  one  of  the  counts  there  eta,  until,  eta** 
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was  inflicted  elsewhere,^  the  same  rule  still  applies;  namely, 
the  indictment  should  charge  the  place  of  the  transactions  ac- 
cording to  the  fact.  For  example,  where,  in  such  a  case,  the 
deceased  was  wounded  on  the  high  seas  and  died  on  land,  the 
wounding  will  be  charged  to  have  transpired  on  the  high  seas, 
and  then  the  averments  will  proceed, — 

And  after  the  aaid  mortal  woonda,  bruises,  eta,  were  so  as  aforesaid  in- 
flicted on  the  said  X.  by  the  said  A.,  he  the  said  X  came  into  the  connty 
of,  eta,  and  there  languished 'of  the  same  until,  on,  eta,  he  did  there  of  the 
same  dia    And  so,  eta  [as  at  arUe,  %  620].' 

§  638.  On  high  seas,  etc. —  How  the  allegations  of  place 
should  be,  where  the  homicide  was  on  the  high  seas  or  abroad, 
we  have  already  seen.'  Forms  in  homicide,  wherein  it  was  so, 
are  referred  to  in  the  note.^ 

§  539.  Accessories,  etc. —  How  the  forms  should  be  where 
there  are  principals  as  well  of  the  second  degree  as  the  first, 
and  accessories,  in  cases  of  felony  generally,  we  have  already 
seen.*  Most  of  the  precedents  in  murder  enlarge  the  expres- 
sions ^'  was  feloniously  present,"  ^^  did  feloniously  counsel,"  etc., 
to  ^'  was  feloniously  and  of  his  malice  aforethought  present," 
^'  did  feloniously  and  of  his  malice  aforethought  counsel,''  etc. 
Not  all  do.*  In  reason,  the  counseling  and  the  like  should  be 
charged  to  have  been  done  ^^  feloniously,"  to  distinguish  the 
offense  of  the  accused  person  from  misdemeanor  and  treason. 
But  the  charge  that  the  principal  of  the  second  degree  was 

1  For  expositions  of  this  question.  Wheat.  413;  U.  &  n  Plumer,  8  Clil 

see  Grim.  Law,  I,  g§  112-116;  Grim.  28,  29;  [Titus  v.  a,  49  N.  J.  L.  86.] 

Pra,  I,  §§  60-6a  »  Ante,  §§  118-lia 

*  For  a  precedent,  see  Gom.  fx  Mao-  *  Thus,  in  Parker's  Case,  2  Dy.  186a» 

loon,  101  Mass.  1,  2.  the  indictment  charged  the  principal 

s  Ante,  §  89.  of  the  first  degree  with  committing 

^8  Ghit  Grim.  Law,  768,  759;  Rex  the  murder  feloniously  and  of  malice 

V.  Glarke,  4  Went  PL  47;  Rex  u  aforethought,  the  principal  of  the 

Kidd,  14  How.  St  Tr.  128, 180;  Rex  second   degree   simply  with  being 

V,  Goombes,  1  Leach  (4th  ed.),  888;  present,  etc,  feloniously;  the  aoces- 

Rex  V.  Hindmarsh,  2  Leach  (4th  ed.),  sory  before  the  fact,  with  '*feloni- 

569;  Rex  v,  Depardo,  Russ.  &  Ry.  oud^y,''  etc..  only;  and  the  accessory 

184;  Reg.  t;.  Serva,  2  Gar.  &  K  58, 1  after  the  fact  the  same.   Parker  was 

Gox,  G.  G.  292;  Reg.  v.  Sawyer,  2  Gar.  accessory   both    before   and   after; 

&  K  101;  Reg.  v,  Bernard,  1  Fost  &  "and,"  says  the  report,  **althou;^h 

F.  240,  248;  Reg.  v.  Keyn,  18  Gox,  he  was  a  clergyman,  yet  he  was 

GL  GL  408,  404;  U.  &  tx.  Holmes,  6  hanged  for  the  procurement  afore- 
said." 
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"  present  aiding,  inciting  and  abetting "  the  principal  of  the 
first  degree ;  or  that  the  accessory  before  the  fact  procured  the 
principal  to  commit  the  offense  ^^  in  manner  and  form  afore- 
said," covers  as  well  the  ^^  malice  aforethought  ^  as  the  rest  of 
what  has  been  alleged  against  the  principal  of  the  first  degree. 
Still,  for  caution,  the  prudent  pleader  will  be  likely  to  employ 
the  enlarged  form.  It,  with  its  accompanying  averments,  is 
made  to  occupy  different  places  in  the  precedents,  but  the  best 
is  after  the  clause  "  and  so,"  etc.,  and  before  "  against  the 
peace,"  etc.*  It  would  be  useless  to  repeat  the  forms  here,  but 
some  references  to  cases  in  homicide  containing  them  will  be 
convenient.* 

§  540.  On  statutes. — Most  of  the  indictments  on  statutes 
creating  murder  and  manslaughter  follow,  in  the  absence  of 
statutory  direction,  these  common-law  forms.  But  there  are 
statutes  in  terms  so  departing  from  the  common-law  definitions 
of  these  offenses  as  to  require  the  allegations  to  be  modified.* 
This  observation  relates  to  but  a  few  states,  and  to  statutes 
differing  from  one  another.  For  which  reason,  and  because 
the  modifications  required  will  be  palpable  to  the  pleader  and 
easily  made,  it  would  not  be  a  wise  use  of  our  space  to  give 
such  modified  forms  here.  But  in  a  note  some  cases  will  be 
referred  to,  wherein  appear  explanations  besides  those  in  the 
place  last  cited,  and  forms  on  these  statutes.  Thus  the  pleader 
will  have  at  command  all  needed  help.^ 

1  And  see  Grim.  Pra,  g§  a-a  16  U.  a  Q.  a  487;  Reg.  v.  Greenwood, 

S3  Chit  Grim.  Law,  75S-756,  761-  23  U.  C.  Q.  R  2(»;  &  v.  Ck>l6man,  5 

76  i,  766;  Rex  t;.  Clarke,  4  Went  PL  47;  Port  32;  StudstUl  r.  a,  7  Ga.  2;  Ck>m. 

Rezu  Doaghty,  Trem.  P.  C.  285;  v.  Roberts,  108   Mas&  296;  Coui,  v. 

Rex  V,  Atkins,  7  How.  St  Tr.  281;  Ghiovaro,  129  Mass.  489;  S.t;i  Hopper, 

Rex  v.  Goodere,  17  How.  St  Tr.  1003;  71  Ma  425,  427;  P.  v.  Hartung,  4 

Rex  V.  White,  17  How.  St  Tr.  1079;  Parker,  G  a  256;  a  v,  Rabon,  4  Rich. 

Rex  u  Annesley,  17  How.  St  Tr.  1094;  260;  a  v.  Ayers,  8  Baxter,  96;  Hawley 

Parker's  Case,  2  Dy.  186a;  Reg.  v.  v.  Com.,  75  Va.  847. 

Saunders,  2  Plow.  478;  Mackalley's  'Stot  Crimes,  §§  471-47a 

Case,  9  Co.  615;  Rex  v.  Taylor,  1  Leach  ^  Dukes  u  a,  11  Ind.  557;  Snyder  t;. 

(4th  ed.X  860;  Reg.  t;.  O'Brian,  1  Den.  a,  59  Ind.  105;  Kennedy  v.  a,  62  Ind. 

C.  a  9, 1  Cox.  a  C.  126;  Reg.  v.  Down-  185;  Shepherd  vi  a,  64  Ind.  48;  a  v. 

ing,  2  Car.  &  K  882;  Reg.  v.  Pym,  1  Stanley,  88  Iowa,  526;  Robbins  v,  a. 

Cox,  C.  C.  339;  Reg.  v.  Richards,  2  8  Ohio  St  131;  Blackburn  v,  S.,  23 

Q.  R  D.  311, 13  Cox,  C.  C.  611;  Rex  v.  Ohio  St  146;  Rufer  u  SL,  25  Ohio  St 

Foy,  Vem.  &  a  540;  Reg.  tx.  Breden,  464 
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IL  Ths  Ihdigtmsnt  as  Modified  bt  Statutes. 

§  641.  Eyerjwhere — (Bight  to  elect). — It  is  believed  that 
in  all  our  states,  with  the  slight  qaalification  mentioned  in  the 
last  section,  applicable  only  to  a  few  states,  the  forms  given  in 
the  last  sab-title  are  adequate.  Where  others  are  provided  by 
statute,  the  pleader  may  elect  between  them  and  those  of  the 
common  law;  but  he  cannot  employ  a  form  not  before  permis- 
sible, on  the  ground  that,  though  differing  from  the  statutory 
one,  it  is  in  reason  as  good.^ 

§  542.  Short  form. — Legislation  in  England,  in  1851,  adopted 
afterward  in  Canada,  authorized  a  very  short  form  in  these 
homicide  cases.^  It  has  been  incorporated  into  the  statutes  of 
several  of  our  states,  in  a  part  of  them  literally,  in  the  others 
modified.  And  thus  far  the  constitutionality  of  it  has  been  up- 
held by  our  courts.'  Under  the  unmodified  statutory  terms  the 
allegations  for  murder  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  feloaioiuly,  wilfoUy*  and  of  his  znalioe 
aforethought*  did  kiU  and  murder  X;  against  the  peace,  eta* 

tNiohols  «L  a,  46  Misa  284  « nuOioiously  "  is  a  good  substitnte 

sCrim.  Pro,  II,  S  628;  Whelan  tb  in  any  indictment  for  the  statutory 

Beg.,  28  XJ.  a  Q.  a  a  **  wilfuUy,"  though  the  latter  would 

'  Grim.  Pra,  II,  §  639;  [Bergman  n,  not  suffice  in  place  of  the  former. 

Backer,  157  U.  a  655;  Davis  n  Utah,  Grim.  Pia,  I,  g  613;  II,  g§  48^  922; 

161  XJ.  a  26a]  McCoy  tn  a,  8  Eng.  451.    But  the 

^  **  Wilftally.** —  In   forms    drawn  statute  now  in  question  is  different 

after  the  common-law  rules,  it  has  It  deolares  it  to  be  unnecessary  in 

hitherto  been  common  to  insert  in  the  indictment  to  set  out  the  manner, 

this  place  the  word  "wilfully"  in  eta,  of  the  killing,  but  it  shaU  suffice 

addition  to  *^of  his   malice  afore-  to  charge  "that  the  defendant  did 

thought,"^  unnecessarily,  as  already  feloniously,  wilfully  and  of  his  malice 

ezplaioed.    Ante,  §  520,  nota    And  aforethought  kiU,"  eta    Is  this  stat- 

on  a  statute  making  it  murder  for  ute  complied  with  when  **  wilfully " 

one  to  kiU  another  "wilfully  and  of  is  omitted?    In  the  absence  of  de- 

his  malice  aforethought,**  it  is  plain  oisions  that  it  is,  I  should  deem  it,  at 

that  an  indictment  which  omitted  least,  prudent  to  retain  the  word 

the  word  "wilfully,**  but  had  "ma-  "  wilfully  **  in  the  allegation, 
lioiously,'*  etc.,  or,  more  accurately,       *  In  Oregon,  "  purposely  and  ma- 

"  of  his  malice  aforethought,**  would  liciously  killed,"  eta   a  fk  Dodson,  4 

be  good;  because  an  indictment  in  Oreg.  64 

this  sort  of  case  is  required  to  cover       *  For  forms,  see  O'Neill  v.  Beg.,  6 

only  the  statutory  meaning,  and  it  Cox,  GL  (X  495,  496;  Whelan  v.  Beg., 

is  settled  in  adjudication  that  "ma-  gupra;  P.  v.  Murphy,  89  GaL  62;  P.  n 

liciously ''signifies  whatever  is  meant  Alviso,  55  CSaL  280;  Sneed  tt  P.,  88 

by  "  wUfully,"  and  mora    So  that  Mich.  248;  Necomb  a  a,  87  Misa  888. 
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§  543.  other  short  forms. —  The  form  thus  given,  contain* 
ing  nothing  to  identify  or  individualize  the  transaction  except 
the  name  of  the  person  killed,  runs  very  close  to  what  is  inad- 
missible either  in  natural  justice  or  under  our  constitutions, — 
too  close  to  be  commendable.  Hence,  some  of  our  states  that 
have  adopted  short  forms  have  not  gone  so  far.  And  in  some 
states,  where  the  English  words  have  been  enacted,  pleaders 
have  in  practice  been  considerate,  and  introduced  identifying 
matter  not  in  terms  required.    Thus, — 

That  A.,  etc,  on,  eta,  at,  eta,  in  and  upon  the  body  of  one  X.  feloniously, 
wilfully  and  of  his  malice  aforethought  did  make  an  assault^  and  him  the 
said  X.  then  and  there  feloniously,  wilfully  and  of  his  malioe  aforethought 
did  kiU  and  murder;  against  the  peaces  eta^ 

Or,  under  a  different  statute, — 

That  before  the  finding  of  this  indictment,  A.,  eta,  unlawfully  and  with 
malioe  aforethought  killed  X.  by  shooting  him. with  a  pistol  [or,  eta,  men- 
tioning, in  the  like  short  way,  whatever  other  method  of  killing  was  re* 
sorted  to];  against  the  peace,  eta' 

§  544.  Other  like  forms^ —  good  in  the  particular  states,  are 
given  in  the  reports.* 

§  546.  Less  radical  modifications  —  than  the  foregoing,  not 
allowable  under  the  common-law  rules,  are  open  to  the  pleader, 
should  he  prefer  them,  under  the  ^atutes  of  a  small  number 
of  our  states.  They  have  few,  if  any,  practical  advantages 
over  the  common-law  forms.  It  is  needless  to  pursue  the  ques- 
tion further  here;  *  except  as  to  — 

§  546.  Murder  of  first  degree. —  In  another  connection  *  it 
is  explained  how,  by  considerable  numbers  of  our  courts,  not 

1  Brandt  n  Com.,  18  Norris  (Pa.),  «l  a,  d4  Ala.  673,  688;  Ezell  vl  a,  54 
290;  Turner  v.  Com.,  5  Norris  (P&),  Ala.  165,  166;  Young  ti  a,  58  Ala.  • 
54;  Campbell  v.  Com.,  8  Norris  (Pa.),  879;  [Dennis  v,  S.,  108  Ind  143;  a  v. 
187.    I  have  omitted  from  this  form,  McGiiffin,  86  Kan.  815.] 

as  it  stands  in  the  reports,  some  of  *  Kansas,  a  v,  Bowen,  16  Kan.  475» 

the  hoary  redundancies.    It  is  mar-  476;  Tennessee,   Womaok   vi    a,    7 

velous  how,  even  in  spite  of  legisla-  Coldw.  508,  510;  Texas,  Dwyer  i;.  a, 

tion,  pleaders  will  stick  to  what  is  13  Tex.  Ap.  585,  589. 

senseless;    such    matter  is   vastly  ^  Crim.  Pra,  II,  §  580.    For  forms, 

harder  to  get  rid  of  in  actual  prao-  etc.,  see  White  v.  Com.,  9  Bush,  178; 

tice  than  the  sensible  and  useful*   In  Haney  v.  a,  84  Ark.  368;  Dixon  v. 

a  V.  Smith,  67  Me.  838,  this  form,  a,  39  Ark.  165,  167;  a  v.  Moran,  7 

which  was  deemed  good,  had  only  Iowa,  386. 

the  "  force  and  arms  "  superfluity.  *  Crim.  Pra,  II,  g§  561-58a 

2  Beasiey  u  a,  50  Ala.  149;  Noles 
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all  of  them,  various  statutes  have  been  interpreted  as  admit- 
ting a  oonyiction  of  murder  in  the  first  degree  on  an  indict- 
ment which  sets  out  the  elements  of  murder  in  the  second 
degree  only,  and  how  such  a  statute  so  interpreted  violates 
guaranties  in  the  constitutions  of  all  our  states.  There  is  not 
in  the  pages  of  our  many  thousand  law  books,  another  so  start- 
ling illustration  of  the  effects  of  the  excellent  rule  of  stare  de- 
cisis when,  after  a  judicial  blunder,  the  courts  shut  their  eyes 
and  refuse  to  look  however  importuned,  and  follow  it  blind.^ 

^  The  oorreot  forms  for  the  indiot-  the  first  degree  is  distinguished 
ment  are  given  in  the  last  sub-titlei  from  murder  of  the  second  d^^ree 
Looking  now  only  at  the  ordinary  by  being  done  of  "deliberately  pre- 
case:  while  there  was  no  distinction  meditated  **  malice  aforethought,  no 
between  murder  and  manslaughter,  indictment  without  the  words ''de- 
the  killing  was  aUeged  to  have  been  liberately  premeditated  *'  or  their 
done  by  the  defendant ''feloniously;"  equivalent  charges  murder  in  the 
when  this  felony  was  divided  into  first  degrea  Suppose  we  take  up 
the  two  degrees  of  murder  and  man-  here  and  echo  and  re-echo  the  Ian- 
slaughter,  murder  was  by  the  com-  guage  with  which  certain  of  the  de- 
mon-law rules  of  the  indictment  re-  cisions  abound,  that  ''the  two  de- 
quired  to  be  charged  by  incorporat-  greee  of  murder  are  one  crime,**  still, 
ing  into  the  allegations  its  distin-  without  the  words  "deliberately  pre- 
g^shlng  element,  namely,  as  done  meditated**  the  aggravated  degree 
"  feloniously  and  of  fnalice  afore'  of  the  "  one  crime  *'  is  not  charged. 
^^ioti^A^;  **  and,  when  murder — fiiat  Where  the  government  seeks  to 
is,  "felonious  killing  of  malice  afore-  hang  the  prisoner  because  he  oom- 
thougkt  ** — was  divided  into  the  two  mitted,  not  the  "  one  crime,*'  but  the 
degrees  called  murder  in  the  first  particular  branch  of  it  which  is  in 
degree  and  murder  in  the  second  the  first  degree^  how  can  it  do  this 
degree,  the  first  distinguished  by  the  without  alleging  the  fact  which  con- 
malice  aforethought  being  therein  stitutes  the  "one  crime **  of  this  (ie- 
"  deliberately  premeditated,*'  the  in-  greet  The  court  wiU  not  permit  the 
dictment  for  this  degree  was  by  the  hanging  unless  the  verdict  declares 
same  rules  required  to  charge  that  the  crime  to  be  in  this  degree.  But 
the  defendant  did  it  "feloniously  every  lawyer  knows  that,  alike  in 
and  of  his  dbliberatbly  prbmedi-  law  and  reason,  a  verdict  cannot  be 
TATED  maHoe  aforethought"  So  broader  than  the  allegationa  And 
much  is  a  repetition  of  what  has  no  lawyer  will  deny  that  a  verdict 
gone  before,  but  it  wiU  make  the  which  is  broader  violates,  in  a  orim- 
rest  of  this  note  plain  to  the  reader,  inal  case,  guaranties  written  in  all 
Now,  according  both  to  natural  rea-  our  constitutiona  "  True,**  say  some 
son  and  to  the  conmion  law,  while  of  the  judges,  "  but  it  has  been  cEe- 
murder  is  disting^uished  from  man-  cided  that  you  can  convict  one  of 
slaughter  by  being  done  of  "  malice  murder  in  the  first  degree  on  an  in- 
aforethought,**  no  indictment  can  dictment  silent  as  to  the  matter  dis- 
charge murder  except  by  these  tinguishing  this  degree;  hence  it 
words  or  their  equivalent.  EquaUy  logically  follows  that  an  indictment 
certain  is  it  that,  while  murder  of  wherein  no  one  of  the  eLements  of 
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It  woald  be  useless  to  repeat  here  what  is  said  in  the  other 
place.  In  practice,  even  in  states  where  the  judicial  blunder 
prevails,  prosecuting  officers  often  —  it  is  believed  of  tener  than 
otherwise — frame  the  indictment  for  murder  in  the  first  de- 

this  degree  is  Tisible,  does  neverthe-  law,  that  the  -sun  rises  at  midnight, 
less  in  some  occult  way  aver  aU  it  does  rise  at  midnight!  Law  is 
those  elements;  if  the  eyes  of  the  law,  and  the  Universe  rolls  by  law! 
flesh  do  not  discern  them,  still  the  So  the  court,  with  the  drop  of  pity 
eyes  of  the  law  do;  else  the  former  in  its  eye  for  the  ignorant,  reasons 
adjudications  would  have  been  im-  the  question  out.  ''This  plaintiff,** 
poesibla  For  certainly  nothing  says  the  learned  judge,  ^  claims  in 
transpired  which  could  not;  and,  in  his  declaration  to  have  sold  to  the 
the  law,  what  was,  is,  and  thus  it  defendant  a  hat  for  two  dollars, 
must  remain.  Stare  decisis!^*  But  and  a  cap  for  two  doUars,  for 
I  need  not  proceed  further  with  this;  which  he  seeks  to  recover  pay.  It 
it  is  all — or,  rather,  enough  of  it  to  is  not  questioned  that  at  the  trial 
create  disgust  where  we  ought  to  be  he  duly  proved  so  much  of  the  case, 
able  to  entertain  respect  —  explained  But  he  was  permitted,  against  the 
in  **  Criminal  Procedure."  Referring  objection  of  the  defendant,  to  prove 
to  the  explanations  there,  let  us  now  also  the  sale  of  a  coat  for  twelve  dol- 
imagine  an  exactly  paraUel  cas&  lars,  and  to  have  judgment  for  six- 
One  brings  suit  to  recover  two  items  teen  doUara  And  it  is  said  that  the 
of  book  account  of  two  dollars  each,  declaration  is  silent  as  to  the  coat 
At  the  trial,  he  proves  an  indebted-  and  the  twelve  dollara  But  the  ques- 
ness  of  sixteen  dollars,  and  has  judg-  tion  is  res  adQvdi4sata.  In  our  opinion, 
ment  for  the  sixteen;  the  attention  two  dollars^  four  dollars^  and  twelve 
of  the  court  not  having  been  directed  dollars  are  aU  one  money.  And  six- 
distinctly  to  the  fact  that  only  four  teen  dollars  are  one  money  with  the 
dollars  were  claimed.  By  and  by  rest.  But,  not  to  enlarge  so  far,  four 
another  like  suit  ia  brought,  and  dollars  are  admitted  to  be  due;  and 
judgment  for  sixteen  dollars  is  ren-  a  long  course  of  decision,  not  to  be 
dered  on  the  authority  of  this  oasa  disturbed,  has  settled  the  question 
Still  other  adjudications  of  the  same  that,  where  a  plaintiff  demands  two 
kind  inconsiderately  follow;  until,  dollars  and  two  dollars,  he  may  have 
at  length*  the  court  is  boldly  con-  judgment  for  sixteen  doUara  Hence, 
frontedwith  the  doctrine  that proo/8  on  a  claim  of  two  dollars  and  two 
cannot  authorize  a  judgment  in  ex-  dollars,  judgment  may  be  for  four 
oess  of  the  allegations,  and  that  to  dollars  or  for  sixteen  according  as 
permit  such  a  thing  is  equivalent  to  the  proofs  are  at  the  trial  From 
suffering  parties  to  enter  up  judg-  which  premises,  as  the  judgment 
ments  without  any  allegations.  And  cannot  exceed  the  allegations,  it  log- 
the  court  is  pressed  with  this  objeo-  ically  follows  that  two  dollars  and 
tion  till  it  speaks.  But  it  wiU  not  two  dollars  include  sixteen  dollars; 
entertain  the  idea  that  there  has  while  still  it  is  just  as  true  that  the 
been  a  blunder,  and  that  blunders  sum  of  two  and  two  is  four  as  that 
do  not  become  by  repetition  law.  it  is  sixteen.  In  fact,  four  and  sixteen 
No!  Stare  deeiais!  After  it  has  been  dollars  are  one  money,  and  the  plaint- 
decided  and  affirmed  and  reaffirmed,  iff  is  to  have  either,  according  to  the 
by  learned  tribunals  announcing  the  proofs  that  may  be  offered  at  thetriaL 
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gree  properly,  as  indicated  in  onr  last  sab-title.  Only  the 
writing  of  some  half-dozen  additional  words  is  required  for 
this,  and  then  all  is  plain  to  the  defendant,  to  the  jury,  and  to 
the  trial  judge.    It  is  likewise  an  excellent  forestalling  of 

Indeed,  except  that  the  distinotion  asks  ns  to  oocmt  He  Bays*  'Pot  up 
both  doee  and  does  not  appear  at  the  two  fingers^  then  two  more,  and  the 
▼erdict,  it  does  not  ariae  during  the  result  of  ooonting  them  wiU  be  four 
progress  of  the  cause,  or  until  the  de-  every  time,  never  sixteen.  But,  Stare 
fendant  takes  out  his  pocket-book  to  decisis.  We  must  first  count  the  de- 
pay  the  judgment  Stare  decisis!  cisions,  to  ascertain  whether  we  are 
This  objection  has  nothing  in  it  permitted  to  count  the  fingera.  Bo, 
Judgment  for  sixteen  dollars.  **  An-  counting  the  decisions,  we  find  our- 
other  learned  tribunal  varies  the  rea-  selves  forbidden,  sitting  here  as 
soning;  thus,  "Two  and  two  are  four,  judges,  whatever  we  might  do  off 
So  much  is  conceded.  It  is  likewise  the  bench,  to  count  the  fingers.  The 
plain  that  we  have  here  a /our,  a  h0O,  weight,  indeed  the  great  weight,  of 
too,  another  two,  too,  and  the  two  re-  authority  compels  us  to  stop  count- 
peated  two  times.  The  result  is  six  ing,  and  to  hold,  as  most  confidently 
twos,  amounting  to  twelve,  and  an  and  unanimously  we  do,  that  the  sum 
added  four,  making  in  aU  sixteen,  of  two  and  two  is  both  four  and  six- 
Gonsequently  the  plaintiff  may,  at  teen,  and  the  plaintiff  may  have  it 
the  hearing,  prove  four  or  sixteen  as  the  way  he  chooses  when  the  verdict 
he  is  able^  and  have  judgment  ao-  is  given  in.  The  further  question  re- 
oordingly.  The  two  sums  are  one  mains,  whether  it  is  not  also  twenty; 
money,  and  are  equally  weU  charged  but  we  are  happily  not  compelled  to 
in  the  declaration."  On  another  oo-  decide  it  in  this  case.  When  that 
caaion,  a  learned  judge  pronounces  question  does  arise,  we  shall  meet  it 
the  unanimous  opinion  of  the  court  fairly  and  dispassionately,  and  render 
as  follows:  "This  great  question,  judgment  agreeably  to  tiie  analogies 
whether  the  sum  of  two  and  two  is  of  this  branch  of  our  law.  We  shall 
uniformly  four,  or  is  both  four  and  here  simply  intimate  as  to  it  that 
sixteen  with  authority  of  the  plaint-  since  four  dollars  and  sixteen  dollars 
iff  to  elect  at  the  rendering  of  the  are  one  money,  differing  only  in  de- 
verdict  which  on  the  particular  oc-  grees, — the  sixteen  being  in  the  first 
<»8ion  he  will  have  it  has  been  most  degree  and  the  four  in  the  second 
ably  argued  before  ua  We  have  been  degree, — and  since,  as  by  an  immense 
urged  to  use  our  reason  upon  it  but  weight  of  authority  it  is  held,  the 
we  sit  here  for  no  such  purpose.  The  four  dollars  include  the  sixteen  dol- 
judicial  function  is  to  administer,  lars,  so  that  when  you  charge  a  man 
not  reason,  but  law.  Our  guide  is  with  four  dollars  you  charge  him 
Stare  decisis;  which,  as  the  counsel  also  by  force  of  the  logic  of  the  law 
for  the  plaintiff  has  learnedly  pointed  with  si xteen,  we  do  not  as  at  present 
out  signifies '  Stand  still,  reason.'  On  advised  see  any  ground  to  doubt  that 
behalf  ot  the  defendant  it  has  been  their  sum,  which  is  twenty  dollars, 
made  to  appear  that  there  are  decis-  may  be  one  money  also;  included, 
ions  on  his  side  of  the  question.  True,  the  same  as  the  sixteen,  by  the  log^c 
but  an  exact  count  shows  the  others  of  the  law  in  the  four.  At  all  events, 
to  be  the  more  numerous.  Here  we  whenever  the  question  arises,  we,  sit- 
are   reminded  that  the   defendant  ting  here  as  supreme  judges,  and  ad- 
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troables  which  might  arise  at  the  verdict.  And  altogether  it 
is  easier,  while  it  is  simpler,  in  this  matter  as  in  many  others, 
to  do  right  than  to  do  wrong.  Another  consideration,  of  per- 
haps some  consequence,  is,  that  no  prosecating  officer  can  be 
absolutely  sure  of  the  prolongation  of  the  sleep  of  his  court. 
The  case,  be  should  remember,  is  of  the  exceptional  class  to 
which  the  rule  of  Bta/re  decisis  does  not  apply ;  because  the  ap- 
plicant for  the  overruling  of  the  doctrine  is  the  defendant  who 
waives  all  claim  under  it,^  and  there  is  no  individual  whom 
such  overruling  can  harm ;  while  the  only  party  to  oppose  is 
the  state,  that,  having  no  interest  to  perpetuate  what  is  wrong, 
but  every  interest  to  have  the  wrong  corrected,  must  be  con- 
clusively presumed  both  to  consent  and  to  join  in  the  prayer 
for  reversal ;  *  and  because  this  is  of  the  sort  of  decisions  which, 
originating  in  blunder,  and  overturning  fundamental  law  and 
national  and  constitutional  right,  no  number  of  repetitions  can 
render  permanent.' 

IIL  Pbaotioal  SnoGBsnoNS. 

§  647.  Useless  technicalities  —(Following  beaten  path).— 

The  reader  perceives  that  the  indictment  for  felonious  homi. 
cide,  when  drawn  strictly  after  the  common-law  rules,  with 
all  the  allegations  which  a  cautious  pleader  will  introduce  in 
order  to  prevent  troublesome  questions  at  the  trial,  contains 
more  useless  technicalities  than  the  common-law  indictment 
for  most  other  offenses.  Yet  there  is  nothing  about  it  difficult 
or  loudly  calling  for  reform.  The  extremely  short  form,  giving 
the  defendant  no  real  information  and  furnishing  no  sort  of 
guide  for  the  trial,  authorized  by  statute  in  England  and  a  few 
of  our  states/  is  a  heavy  lurch  in  the  other  direction.  On  the 
whole,  therefore,  there  is  no  very  urgent  reason  why  the 

ministering  law,  not  reason,  shall    tions  for  murder  in  the  first  degree, 
count  the  cases,  not  our  fingers.   Nox  '  But — stare  decisis!    If  Stare  decisis 
shall  we  suffer  reason  to  beguile  us    has  the  feelings  of  an  animal  we 
from  the  path  of  duty.  Stare  decisis!**    ought  to  get  up  a  society  for  its  pio> 
I  could  carry  out  this  illustrative    tection  from  cruelty, 
case  to  a  very  great  length,  and       ^  Crim.  Pra,  I,  §  117  ef  s^. 
«Tery  supposed  absurdity  would  be       >  Grim.  Law,  I,  gg  08-97. 
matched  by  a  real  one,  substantially        >  Bishop,  First  Book,  §§  455-458L 
identical   with   it,   in   opinions   of        *AtUe,^54Si, 
•courts  on  this  question  of  the  allega- 
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pleader  should  not,  in  this  offense  as  in  others,  trayel  the 
beaten  highway,  where  he  can  know  of  a  certainty  that  every 
step  is  on  solid  ground,  and  wherein  the  utmost  fairness  to  the 
prisoner  is  secured.  The  prosecuting  ofScer,  who  wishes  to  ob- 
tain just  verdicts  of  conviction,  will  do  best  to  appear  before 
the  jury  as  being,  and  to  be,  fair  and  open  in  all  his  steps,  and 
in  his  allegations  in  the  indictment  reasonably  full  yet  not  op- 
pressively diffuse.  He  should  neither  seek  nor  seem  to  banish 
from  himself  the  thought,  which  will  certainly  be  in  the  con- 
sulting-room of  the  jury,  that  the  question  at  issue  is  of  the  life 
or  ignominious  death  of  a  fellow-being,  of  like  feelings  and  as- 
pirations with  ourselve& 

§  548.  Preparation. — Oases  of  this  class  make  a  special 
call  on  the  counsel  both  for  the  prosecution  and  for  the  de- 
fense to  prepare  carefully  the  case  in  advance  of  the  trial. 
Questions  of  expert  evidence,  circumstantial  evidence,  the 
competency  of  jurors,  and  some  others,  all  requiring  the  most 
exact  and  cautious  consideration,  are  particularly  liable  to 
present  themselves  in  these  capital  oases.  And  counsel  should 
never  enter  upon  the  trial  until  he  has  become  thoroughly 
master  of  all  such  questions  as  by  any  possibility  may  arise. 


CHAPTER  XLIIL 

homiotoe;  attempts  by  assault  and  otherwise  to  COMMIT.1 

§  549.  Elsewhere. —  The  forms  of  the  indictment  for  at- 
tempts, which  necessarily  include  the  attempt  wrongfully  to 
take  human  life,  are  considered  in  a  general  way  in  another 
chapter.*  And  in  the  chapter  on  "  Assault  and  Battery  "  we 
saw  how  compound  as  well  as  simple  assaults  and  assaults  and 
batteries,  the  compound  ones  including  those  which  are  com- 
mitted with  intent  to  kill,  are  to  be  charged.'    So  that  — 

§  560.  For  this  chapter  —  it  remains  only  to  present  a  few 
explanations,  practical  suggestions,  and  forms,  and  to  cite 
places  where  other  forms  may  be  found. 

§  561.  Suflleient^  but  not  ordinarily  best  —  (Alleging 
aet). —  Undoubtedly,  under  the  common  law,  or  any  statute, 
the  terms  whereof  would  be  duly  covered,  it  would  be  ade- 
quate, in  analogy  to  the  common  method  of  charging  the 
attempt  to  cheat  by  false  pretenses,^  to  aver  that^  at  a  speci- 
fied time  and  place,  the  defendant  did,  etc.,  proceeding  to  set 
out  his  act,  as  for  an  accomplished  murder  or  manslaughter,  in 
the  words  of  any  of  the  forms  in  the  last  chapter;  but,  instead 
of  continuing  to  the  fatal  result,  saying,  '^  with  intent,"  etc. 
Yet,  in  this  attempt  upon  life,  one  need  not,  to  be  punishable, 
go  so  far  as  to  perform  all  the  acts  necessary  to  complete  the 
substantive  felony  if  they  should  prove  fatal ;  he  is  required 
only  to  take  a  step  toward  the  fatal  result,  of  sufficient  magni- 
tude and  reaching  sufficiently  near  it  for  the  law's  notice.* 
And  it  would  be  idle  to  allege  acts  neither  performed  in  fact 
nor  in  law  essential  to  the  attempt  charged.    For  which  and 

1  For  the  direct  explanations  of  this  Stat  Crimes*  §  225 ;  also^  manj  other 

offense,  with  the  pleading,  practice  plaoea 

and   evidence,   see   Crim.  Law,  II,  >  ulnfe,  gg  100-112L 

§§  739-748;  Crim.  Pra,  II,  §§  64a-4)6&  >  And  see  particularly  ante,  §§  206^ 

And  see  the  title  Attempt  in  both  212,  21& 

Crim.  Law  and  Crim.  Pra      Inci-  *Ante,%4Si, 

dental,  Crim.  Law,  I,  §g  418,  441,  788,  *  Crim.  Law,  I,  §g  728,  768a. 
750,  761,  756,  758,  768a,  803;  II,  §  730; 
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other  reasons^  there  is  ordinarily  a  simpler  way,  and  practically 
better;  while  yet  doabtless,  in  special  circamstances,  this  should 
be  preferred. 

§  552.  Alleging  intent. — The  part  of  the  indictment  re- 
quiring more  than  ordinary  care  is  the  allegation  of  the  defend- 
ant's intent.  Such  intent  must  have  been  in  fact,  and  in  some 
appropriate  terms  it  must  be  charged  to  have  been,  to  take 
life;  not  merely  to  do  what,  if  death  followed,  would  consti- 
tute common-law  murder  or  manslaughter.^  Now,  a  man  con- 
templating the  taking  of  another's  life  does  not  first  lay  before 
his  mind  the  law's  classifications  of  homicide,  and  then  resolve 
to  commit  manslaughter,  or  common-law  murder,  or  murder 
in  the  first  degree,  or  murder  in  the  second  degree;  but  he 
simply  determines  to  kill  the  hated  person,  or  to  kill  him  by 
means  which  he  has  devised,  and  elude  the  law  altogether. 
Our  statutes,  the  terms  whereof  must  be  duly  covered  by  any 
indictment  upon  them,  have  such  expressions  as  ^*  with  intent 
to  kill,''  ''with  intent  to  commit  manslaughter,"  ^'with  intent 
to  commit  murder," ''  with  intent  to  commit  murder  in  the  first 
degree,"  and  the  like.    Now, — 

§  568.  Meaning  of  statutory  terms  as  to  Intent. — In  gen- 
eral, the  verb  ''  to  kill,"  in  such  a  connection,  requires  only  the 
intent  to  do  what  would  constitute,  if  done,  either  murder  or 
manslaughter.  And  if  the  two  words  ''  kill  and  murder "  are 
in  the  indictment,  proof  of  an  intent  to  commit  manslaughter 
will  satisfy  the  former,  and  of  an  intent  to  commit  murder  the 
latter;  and  there  may  be  a  conviction  of  one  or  both,  or  a 
conviction  of  the  one  and  an  acquittal  of  the  other,  upon  the 
same  count.^  But  in  some  connections  in  a  statute,  the  words 
''  intent  to  kill "  may  be  interpreted,  and  they  have  been  so  in 
Mississippi,  to  signify  the  intent  to  commit  murder.'  Where- 
upon,— 

§  554.  What  intent  in  fact  is  within  statute. — If  one, 
meaning  to  deprive  another  of  life,  adopt  measures  which, 
should  they  succeed,  would  render  the  killing  murder,  he  be- 


lid.,  §§739,  780,786;  II,§74t  > Monnan«.&, 84 Mis& 54;  Bradley 

sa  VL  Butman,  48  N.  H.  490;  Han    u  a,  10  Sm.  &  M.  618;  Morgan  v,  8., 

VL  a,  9  Fla.  208;  a  VL  Beed,  40  Vt    18  Sm.  &  M.  848;  Anthony  a  a,  la 

60a    And  see  a  tL  GaUigan,  17  N.  EL    Sm.&AL868. 
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comes,  on  his  measures  failing,  guilty  of  what  the  statutes 
term  an  ''attempt  to  commit  murder;"  or,  if  the  consum- 
mated offense  would  have  been  manslaughter,  guilty  of  an  ''at- 
tempt to  commit  manslaughter; "  and  so  of  all  the  rest.  When 
thus  he  has  resolved  to  kill,  the  grade  of  his  attempt  will  be 
what  the  killing  would  have  been  had  he  succeeded.*    And  — 

§  555.  Form  of  alleging  intent. —  The  common  and  prudent 
method  of  alleging  this  intent,  not  inquiring  whether  any  other 
is  permissible,  is  after  its  legal  effect  in  distinction  from  its 
outward  form ; '  as,  "  with  intent  to  kill  the  said  X.,"  •  or, 
*'  with  intent  to  murder  the  said  X.,"  *  or,  "  with  intent  to  kill 
and  murder  the  said  X.,"  •  or,  "  with  intent  feloniously  and  of 
his  malice  aforethought  to  kill  and  murder  the  said  X.,"  *  or, 
"  with  intent  feloniously  and  of  his  malice  aforethought  to 
commit  murder  in  the  first  degree."  ^ 

§  656.  Joining  intents. —  Where  the  statutes  have  indicated 
as  within  their  penalties  several  distinguishable  intents,  like 
those  just  explained,  and  the  pleader  is  uncertain  which  one  of 
them  will  be  proved  at  the  trial,  he  may  in  general,  within 
principles  already  stated,^  join  in  allegation,  in  a  single  count, 
any  number  ot  intents,  connecting  them  by  the  conjunction 
^'  and,"  and  have  a  verdict  for  the  highest  or  a  lower  one,  or  a 
general  verdict,  as  the  jury  may  deem  the  fact  to  have  been. 
And  this  is  so  even  under  a  statute  in  such  words  as  "to  kill 
CT  do  other  bodily  injury,"  where  an  intent  short  of  taking  life 
is  introduced.*    But  where  different  statutes  have  created  dif- 

iCrim.  Law,  U,  §§ 74a-74a  ^a  n  Baylor,  6  Lea,  68& 

s  Grim.  Pro.,  I,  §§  882-884  •  Ante,  §§  18-21, 254, 457,  460,  58& 

>&  VL  Greenhalgh,  24  Ma  378;  a  ti  ^  Aide,  %  558;  Beckwith  u,  P.,  26 

Chandler,  24  Ma  871.  BL  500 ;  Baccigalupo  «.  Qom,,  88  Grat 

«P.  v.  Pettit^  8  Johna  511;  Payne  807;  Murphy  v.  Com.,  28  Grat  960; 

«.  8.,  5  Tex.  Ap.  85;  Montgomery  tu  Crookham  v.  S.,  5  W.  Va.  510;  8.  v, 

&,  4  Tex.  Api  14a  Danforth,  8  Conn.  112.    Yerdict  for 

*S.  t7.  Fainter,  67  Ma  84;  &  tiNew-  assault.— Of  course,  alao^  the  ver- 

berry,  26  Iowa,  467.  diet  may  be  for  a  simple  assault,  if 

*Com«  IX  Galavan,  9  Allen«  271;  no  more  is  proved  and  the  indict- 

Com.  tx  Nutter,  8  Grat.  699;  Nizontx  ment  alleges  it;  unless  the  aggra- 

P.,  2  Scam.  267;  MoCoy  i;.  &,  8  Eng^  vated  offense  is  by  statute  a  felony, 

451;   Robinson   tt  8.,  5   Pike,   659.  and  the  simple  assault  is  a  misde- 

[Must  allege  the  assault  to  have  been  meaner,  and  the  common-law  rule 

with /e2oniot»  intent.    Ervingtoni;.  applicable  to  such  a  case  has  not 

P.,  181  III  408;  S.  V.  Rioe^  149  Ma  been  altered  by  the  statute,  as  it  has 

46L]  in  many  of  our  statea  Com.  ti  Lang^ 
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ferent  crimes  out  of  the  same  act,  depending  on  similar  yet  not 
identical  intents,  and  the  indictment  charges  the  intent  of  one 
of  the  statutes  only,  there  cannot  be  a  conviction  on  the  other 
statute  npon  proof  of  its  analogous  intent  which  is  not  charged.^ 
Then  how,  in  a  case  of  this  sort,  would  it  be  if  the  indictment 
set  out  the  one  act  common  to  the  two  statutes,  and  charged 
both  intents,  coupled  by  ^  and ''  ?  There  are  dicta  and  perhaps 
adjudications  almost  or  quite  to  the  point  that  such  an  indict- 
ment would  be  bad  for  duplicity}  But  certainly  it  is  not 
double.  An  act,  not  merely  an  intent,  is  essential  to  every  of- 
fense.' Consequently  in  reason,  and  equally  on  authority,*  it 
is  not  duplicity  in  an  indictment  for  attempt  to  charge  one  act 
as  committed  with  two  or  more  intents.  Nor  does  the  exist- 
ence, in  fact,  of  needless  intents,  impair  the  efficacy  of  the 
needful  ones ; '  therefore  the  allegation  of  the  former  in  the  in- 
dictment will  not  harm  it  If,  then,  distinct  statutes  make 
punishable  a  particular  act  differently  when  done  with  this  in- 
tent, or  that  intent,  or  still  another,  which  they  severally  specify, 
an  indictment  is  not  double,  nor  is  it  objectionably  repugnant,  if 
it  charges  that  A.  did  the  act  with  all  the  intents  conjunctively 
coupled.  Indeed,  the  single  fact  might  be  so,  and  yet  the  com- 
plication of  intents  in  the  doer  would  furnish  no  ground  for  his 
escape.  The  only  objection,  therefore,  to  an  indictment  set- 
ting out  this  entire  single  fact,  is  the  possible  uncertainty  upon 
which  one  of  several  statutes  the  indictment  is  drawn.*  The 
mere  language  of  some  of  the  cases  would  seem  to  give  validity 
to  this  objection,  and  perhaps  some  of  the  courts  will  sustain 
it.  But  the  author  submits  that  the  law  in  its  reasons  and 
common  practice  is  against  the  objection.  The  indictment  is 
to  be  deemed  on  the  statute  inflicting  the  heaviest  penalty.  If 
the  intent  of  that  statute  is  not  proved  at  the  trial,  then  it 
drops  to  the  statute  inflicting  the  heaviest  penalty  for  what  is 
proved.  'Not  is  there  anything  unusual  or  inconvenient  in  this. 
If  one  section  of  a  statute  provides  a  punishment  for  a  simple 

10  Gray,  11:  a  vi  Shepard,  10  Iowa,       >  Dawson  v.  P.,  25  N.  Y.  899;  Pon- 
126;  Boyd  v.  a,  4  Minn.  821;  Strawn    tiuB  v.  P.,  82  N.  Y.  889l 
V.  a,  U  Ark.  549;  Warrock  «.  a.  9        sCrim.  Law,  I,  §^  205, 20(1 
Fla.  404  4  CrinL  Pro.,  I,  §  437. 

iMorman  o.  a,  24  Miss.  64.  sCrim.  Law,  I,  §g  337-83a 

«Crim.Pro.,I,§6ia 
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felonions  killing,  and  another  for  the  felonious  killing  when 
done  of  malice  aforethought,  the  indictment  may  be  still,  as  at 
common  law,  for  murder,  and  the  verdict  for  manslaughter;  so 
that  the  defendant  is  not  convicted  under  the  statutory  pro- 
vision on  which  he  is  indicted.    And  all  this  is  inherently  jusu. 

§  557.  Forms  of  indictment — for  this  attempt  are,  in  con- 
siderable numbers,  given  in  "Criminal  Procedure."*  These, 
in  connection  with  what  can  be  found  at  the  places  referred  to 
in  the  opening  section  of  this  chapter,  might  probably  be 
deemed  sufficient  for  the  pleader.  Yet  something  more  will 
be  convenient. 

§  658.  General  formula  and  forms. — A  general  formula, 
comprehending  forms  for  the  indictment  which,  when  on  a 
statute,  should  be  modified  to  cover  the  statutory  terms,  may 
be, — 

That  A.,  eta  [ante,  §§  74-77],  on,  eta»  at,  eta  [ante,  %  80],  did  [feloni- 
ously^, with  a  olub  [oTt  gun  loaded  with  gunpowder  and  a  leaden  ball, 
or,  eta,  following  the  statute  and  the  special  fact],  being  a  dangerous 
weapon,*  which  he  then  and  there  had  and  held,^  make  an  assault  on  one 
X,B  and  him  the  said  X.  with  the  said  club  did  [feloniously]  beat  and 
bruise  [or,  at  and  against  the  said  X  (feloniously)  discharge  the  said 
loaded  gun,  thereby  and  by  force  of  the  ball  from  the  same  grievously 
wounding  the  said  X.],*  [or,  administer,  eta,  poidon,  as  at  ante,  g§  218,  583]; 
with  intent  then  and  there  feloniously  and  of  his  malice  aforethought  to 
IdU  and  murder  ^  the  said  X.  [or,  eta,  setting  out  the  intent  or  intents  in 
the  statutory  terms,  and  as  directed  ante,  ^  652,  656];  against  the  peace, 
eta  [ante,  §§  66-69].s 

1  Grim.  Pra,  II,  §§  646,  661-666.  7  Without  authorities  to  guide  me, 

^The  attempt  is  in  some  of  the  I  should  say,  on  principle,  that,  while 

states  a  statutory  felony,  but  at  com-  this  expression  charges  the  intent  to 

mon  law  it  is  misdemeanor.    Grim,  commit  murder,  if  the  proof  shows 

Law,  II,  g  748.  it  to   have  been  to  commit   man- 

^Ante,  §  212,  nota  slaughter  the  words  ''malice  afore- 

«Crim  Pra,  II,  §  656;  ante,  §  620,  thought"   and  "murder"  may   be 

nota  rejected  as  surplusage,  and  the  alle- 

B  Compare  with  ante,,  §§  206  and  gation  so  reduced  wiU  sustain  a  ver- 

212,  where  also  the  form  is  sufficient,  diet  of  attempt   to   commit   man- 

*  None  of  this  setting  out  of  a  bat-  slaughter.    And  see  ante,  gg  665, 666. 

tery  is  necessary  under  a  statute       ^For  forms  see  ante,  gg  110-112, 

ma^ng  the  offense  consist  of  assault,  200  et  seq, ;  Crim.  Pra,  II,  gg  646,  661- 

not  assault  and  battery,  with  a  dan-  656;  Archb.  Crim.  PL  &  Ev.  (19th  ed.) 

geroua   weapon    with    intent,   etc.  706-718;  8  Chit  Grim.  Law,  791,  796- 

Ante,  g  212;  Crim.  Pro.,  II,  g  658;  &  797,  828,  829,  1096;  6  Cox,  C.  C  Ap. 

V.  Painter,  67  Ma  84;  Harrison  u  a,  108, 109, 117;  Reg.  v.  Giles,  7  How.  St 

2  Coldw.  282.  Tr.  1180;  Rex  t;^  Goodman,  stated  18 
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§  659.  Other  forms. —  Considering  the  forms  given  in  the 
other  places  in  this  volume  already  referred  to,  and  in  '^  Crim- 
inal Procednre,"  it  seems  saperfluoos  to  add  anything  farther. 

How.  St  Tr.  859;  Rex  a  Towle,  Rosb.  14  Kaa  688;  a  «.  Bybee,  17  Kan.  402; 

A  Ry.  814;  Rex  «.  Ford,  Russ.  &  R3.  a  u  Miller,  25  Kan.  899;  a  v.  Bever- 

829;  Rex  v.  Yoke,  Rusa  &  Ry.  681;  lin,  80  Kan.  611. 

Rex  V.  Withers,  1  Moody,  294;  Reg.  v.  Kentucky,^  Com.  v,  Patrick,  80  Ky. 

Most,  7  Q.  B.  D.  244, 14  Ck)!,  a  a  688»  606,606. 

585;  Reg.  v.  Dii  worth,  2  Moody  &  R.  Louisiana, —  a  v.  Green,  7  La.  An. 
581;  Sinclair*8  Case,  2  Lewin,  49;  618;  a  v.  Munco>  12  La.  An.  625;  a  v, 
Elmsly's  Case,  2  Lewin,  126;  Reg.  u  Thomas^  29  La.  An.  601:  a  u  Brad- 
Lewis,  9  Oar.  &  P.  628;  Reg.  v.  Pearce,  ford,  88  La.  An.  921;  [a  v.  Wmiams, 
9  Car.  A  P.  667;  Reg^  v.  Maroh,  1  Car.  88  La.  An.  871;  a  v.  Smith,  41  La. 
A  K.  496;  Shea  v,  Reg..  8  Cox,  G  G  An.  791;  a  v.  Tkylor,46  La.  An.  1269; 
141;  Reg.  v.  Brady,  Jebb,  257;  Reg.  ti  a  vl  Washington,  48  La.  An.  1361.] 
McEvoy,  20  U.  C.  Q.  Bw  844.  Maryland.^  a  v.  Dent,  8  Om  &  J. 

Alabama.^  Shaw  «.  a,  18  Ala.  547;  8;  [Bittle  t)^  a,  78  Md.  526.] 

Wood  V.  a,  50  Ala.  144;  Meredith  u  MasBaehusetts. — Com.  v.  Creed,  8 

a,  60  Ala  441.  Gray,  887;  Com.  v.  Lang,  10  Gray,  11; 

ulrApansoa— Robinson  a  a,  6  Pike^  Com.  n  Galavan,  9  Allen,  271;  Com. 

659;  MoCoy  a  a,  8  Eng.  451;  Cole  vl  tx  Bearse,  108  Masa  487;  [Com.  ti. 

a,  5  Eng.  318;  Milan  «.  a,  24  Ark.  Kennedy,  170  Masa  la] 

846,  848;  Lacefleld  vl  a,  84  Ark.  275;  MichigarL^T3iio9  v.  P.,  15  Mioh.  9, 

Butler  «.  a,  84  Ark.  480;  pillard  v.  15;  Hanna  v.  P.,  19  Mioh.  816;  [P.  v. 

a,  65  Ark.  404]  Huntley*  112  Mioh.  669.] 

Calif omia, — P.  tx  English,  80  CaL  MisnsnppL — Ainsworth  tx   a,  5 

214;  P.  tx  Swenson,  49  CaL  888;  P.  tx  How.  (Misa)  242;  Jones  tx  a,  11  Sm. 

Alibez»  49  GaL  462;  [P.  tx  Ah  Toon,  Sc  M.  315;  Morgan  tx  a,  18  8m.  &  M. 

68  CaL  862L]  842;  Brantley  tx  a,  18  Sm.  A;  M.  468; 

Connecticut's,    tx    Danforth,   8  Sarah  tx  a,  2A  Misa  267;  WiUiams  tx 

Conn.  112;  a  tx  Niohols,  8  Conn.  496L  a,  42  Misa  82a 

J^Torido.— Warrook  tx  a,   9  Fla.  JfiMouK—a    tx  Comfort^  6  Ma 

404;  Sumpter  v.  a,  11  Fla.  247;  Sher-  857;  B.  tx  Jordan,  19  Ta  212;  a  v, 

man  tx  a,  17  Fla.  888;  [Pittman  tx  a,  Chandler,  24  Ma  871;  a  o.  Green- 

25  Fla.  64a]  halgh,  24  Ma  878;  a  o.  Dalton,  27 

Georgia.—  Q.  tx  Howell,  1  Ga.  Decia  Ma  18;  a  tx  Chumley,  67  Ma  41,  48; 

158;  Monday  tx  a,  82  Ga.  672;  Jones  a  tx  Painter,  67  Ma  84;  a  tx  Harper, 

V.  a.  87Ga.61;Priorna,41Ga.l55;  69  Ma  425;  a  tx  Van  Zant,  71  Ma 

Bard  v.  a,  55  Ga.  819;  Plain  v,  a,  60  541;  a  o.  Webster,  77  Ma  566;  (B.  tx 

Ga  284;  [Johnson  tx  a,  92  Ga.  8a]  Elvins,  101  )fa  248;  a  tx  Barton,  142 

iZZtnoia— Curtis  tx  P.,  Breese,  107;  Ma  45a] 

Curtis  tx  P.,  1  Scam.  285;  Nixon  tx  P.,  [Montana. — a  tx  Shearon,  12  Mon. 

2  Scam.  267;  Beokwith  tx  P.,  26  BL  589L] 

500;  Hanrahan  v.  P.,  91  IlL  142, 144;  Nevada.'^,  tx  OTlaherty,  7  Nev. 

[Dunn  V.  P..  158  BL  58a]  158, 157;  a  tx  Roderigas,  7  Nev.  828, 

[Indiana.-^  Voght  tx  a,  145  Ind.  la]  880;  a  tx  Robey,  8  Nev.  8ia 

JotML—a  tx  Graham,  51  Iowa,  72L  New  Hampshire.'B,  tx  Oalligan, 

Zanaoa— MUlar  t;.  a,  2  Kan.  174;  17  N.  H.  25a 

a  tx  Finley,  6  Kan.  866;  a  tx  White,  iVho  Jersey.— a  tx  Mairs,  Coxe,  45a 
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Andy  thoagh  the  author  at  one  time  proposed  to  himself  a  far- 
ther extension  of  this  chapter,  and  though  possibly  some  who 
possess  the  book  might  desire  it,  he  has  determined  to  do  what 
he  is  confident  is  best  for  the  reader,  by  reserving  the  remain- 
der of  bis  space  for  other  topics. 

New  Torh'-'P.  v.  Pettit»  8  Jolizi&  Tex.  74;  Bittiok  «.  a,  40  Tex.  117;  & 

511;  Dawson  v.  P.,  35  N.  Y.  899;  Pon-  «.  Walker,  40  Tex.  485;  Mayfield  v. 

tiua  u  P.,  82  N.  Y.  889;  Lenahan  v.  P.,  a,  44  Tex.  59;  Green  v.  &.,  1  Tex. 

5  Thompu  A  G.  285;  P.  v.  Davis,  4  Apu  82;  Browning  v.  a,  1  Tex.  Ap. 

Ptoker,  G  C.  61;  O'Learj  «l  P.,  4  96;  Johnson  tx  a,  1  Tex  Ap^  180; 

Parker,  GL  G  187;  Nelson  u  P.,  6  Montgomery  «.  a,  4  Tex.  Apu  140; 

Pftrker,  G  G  89;  LaBeau  v.  P.,  6  Pfeu^  Pftyne  v.  a,  5  Tex.  Ap^  85;  Poston  v. 

ker,  G  G  871.  a,  12  Tex.  Ap.  408;  [Prioe  v.  a,  22 

NorthCarolinoL—S.  v.  Yarborongh,  Tex.  Ap.  110;  Williams  ti  a,  22  Tex. 

77N.  G524;attHin8on,82N.G597.  Ap.  497;  Bartlett  vi  a,  21  Tex.  Api 

Oregon.— a  VL  Doty,  5  Ore&49L  50a] 

Pennsylvanicu —  Hunter  v.  CjOhl,  29  Virginia. —  Com.  v.  Nutter,  8  Grat 

Smith  (Pa.),  508;  Stabler  «l  Com.,  14  699;  Murphy  v.  Com.,  28  Grat  960; 

Norris  (Psl\  8ia  Bandall  v.  Com.,  24  Grat  644;  Ho- 

Tennesaee,—  Erans  o.  a,  1  Humph,  back  «l  Com.,  28  Grat  922;  Baccigar 

894;  a  tL  MoCam,  11  Humph.  494;  lupo  VL  Coul,  88  Grat  807. 

Harrison  «.  a,  2  Coldw.  282;  Logan  West  Virginia,—  Crookham  v,  a, 

v.  a,  2  Lea»  222;  a  n,  Saylor,  6  Lea»  5  W.  Va.  510,  511;  a  a  Yate9»  21  W. 

58&  Va.  761,  762. 

Texas.—  a  fx,  Rutherford,  18  Tex.  Wisconsin.—  Haney  n  a,  6  Wi& 

24;  a  tL  Davis,  26  Tex.  201;  an  Na-  529;  KilkeUy  «.  a,  48  Wi&  604;  Sul- 

tioDB,  81  T^  561;  a  fk  Killough,  82  Ijyan  vl  a,  44  Wi&  595. 

For  HOTEL  KEEPER^  see  ImnassPESu 
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OHAPTEB  XUV. 

HORSE-RAGING  AND  FURIOUS  DRIVINa.l 

§  560.  At  common  law. —  For  the  common-law  offense '  the 
following  form  is  good  in  Tennessee,  bat  we  have  not  decisions 
upon  it  in  the  other  states:  — 

That  A.,  eta  [ante,  g§  74r-77],  on,  etc,  at,  etc.  [ante,  %  SO],  did  wilfully  and 
unlawfolly  ran  and  laoe  a  hone,  which  he  was  then  riding,  along  a  public 
load  of  the  ooonty  o4  etc.,*  greatly  to  the  danger  and  inoonvenienoe  of  all 
persons  traveling  along  said  road;  against  the  peace,  eta  [ante,  ^  65-69].^ 

§  661.  Horse-racing  contrary  to  statute. —  Under  a  statute 
making  punishable  one  *^  who  shall  knowingly  suffer  his  horse, 
mare  or  gelding  to  be  run  in  what  is  commonly  called  a  horse- 
race,  along  a  public  highway/' '  the  allegations  may  be, — 

That  A.,  eta,  on,  eta,  at^  eta,  did  unlawfully  and  knowingly  suffer  his 
horse  to  be  ran  in  a  certain  race,  commonly  caUed  a  horse-race,  in  and 
along  a  certain  public  highway  there^  called  M.  street  *  [or,  leading  from 
N.  to  O.];  against  the  peace,  eta^ 

§  662.  Fnrions  driying. —  Under  a  provision  to  punish  one 
whOy  '^  riding  any  horse  or  beast,  or  driving  any  sort  of  car- 
riage, shall  ride  or  drive  the  same  furiously  so  as  to  endanger 
the  life  or  limb  of  any  passenger/'  it  appears  to  be  adequate  to 

say,— 

That  A,  eta,  on,  eta,  at,  eta,  did  ride  a  horse  furiously  on  a  certain  high- 
way there,  leading  from  N.  to  O.,  so  as  then  and  there  to  endanger  the  lives 
and  limbs  of  passengers  on  the  said  highway;  against  the  peace,  eta* 

1  See  Stat  Crime8,g§  927-980;  Crim.  >  Watson  n  a,  8  Ind.  128L 

Law,  I,  §  540;  Stat  Crimes,  §§  20, 853,  •See  ante,  §  560,  nota 

862,872,  873, 1112.  ^BickneU,  Grim.  Pr.   480,  slightly 

>Crim.  Law,  I,  §540.  modified.     And  see   Stat   Grimes, 

s  I  should  prefer  the  expression  §§  927-928a    For  another  form,  see 

"along   a   public  highway  there.**  Phillips  v.  a,  85  Ark.  884. 

And  see  Stat  Crimes,  §  927.    Pos-  <  Williams  v.  Evans,  1  Ex.  D.  277. 

sibly  adding  the  name  of  the  street  For  driving  an  engine  incautiously. 

Grim.  Pia,  U,  §  105t  10  Cox;  a  G  Api  4a 

*  a  V.  Battery,  6  Baxter,  545.   And 
see  the  title  Nuisanob. 
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CHAPTER  XLV. 

INCEST.I 

§  663.  Indictment  in  general — (Analogies— How  framed). 

There  are  two  sorts  of  incest.  The  one  consists  of  sexual  com- 
merce, either  with  or  without  the  formality  of  a  void  marriage, 
between  persons  too  nearly  related  in  consanguinity  or  affinity 
to  marry.^  The  indictment  for  this  sort  avers  the  relationship 
and  is  otherwise  the  same  as  for  fornication  or  adultery.'  The 
other  sort  consists  simply  of  a  formal  marriage  between  par- 
ties thus  related  and  forbid  den>  For  this  the  indictment  is 
similar  to  that  for  polygamy ;  but^  instead  of  alleging  a  prior 
and  subsisting  marriage  of  one  or  both  of  the  parties,  it  sets 
out  the  disqualifying  relationship.*  And,  in  either  case,  being, 
as  it  always  is,  on  a  statute,  it  is  made  to  cover  the  statutory 
expression.* 

^  664.  Formula  and  forms. —  The  order  of  the  averments 
will  follow  the  pleader's  convenience.  Subject  to  be  varied 
with  the  statutory  terms,  they  may  be,  for  example, — 

That  A.,  eta  [ante,  gg  74-77^  and  [if  the  pleader  chooees  to  proceed 
against  both  parties  in  one  indictment  ^  B,,  eta,  on,  eta,  at,  eta  [ante,  %  80^ 
being  and  knowing  *  themselves  to  be  persons  forbidden  to  intermarry  * 

1  For  the  direct  expositions  of  this  relationship  is  necessary  only  when 

offense*  with  the  pleading,  practice  the  interpreted  {ante,  §  82)  statute 

and  evidence,  see  Stat  Crimes,  §g  726-  makes  soch  knowledge  an  affirma- 

786L  Incidental,  Crim.  Law,  I,  §g  502,  tive  element  in  the  offense.    Stat 

764,  768ci,  795;  Stat  Crimes,  ^  660,  Crimes,  §§  729,  732,  788;  Crim.  Pra, 

661,  681,  note.    And  compare  with  I,  §522. 

the  title  Adxtltert,  eta,  ante,  §  147  *  The  pleader  will  often  find  it  pro- 

et  seq.;  and  Polygamy,  post  motive  of  perspionity  to  insert  such 

>  Stat  Crimes,  §  727.  words  as  *'  forbidden  to  intermarry ; " 

*  Consult  the   chapter  beginning  bnt,  since  they  merely  announce  a 
ante,  §  147.  conclusion  of  law,  they  are  plainly 

^Stat  Crimes,  g  72&  enough  unnecessary.    Ante,  §§  494, 

*  And  see  Stat  Crimes,  §  781.  496,  and  the  places  there  referred  ta 
*Stat  Crimes,  g§  781-78a  Whether  they  are  employed  or  not, 
^  Ante,  §  150.  And  see  Stat  Crimes*  the  relation^ip  must,  in  principle, 

g  788;  Baumer  v,  S.,  49  Ind.  544  be    particularized.     Crim.   Pra,    If 

BTheavermentof  knowledge  of  the    ^'§  566-584;  Stat  Crimes,  §  732. 
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by  reason  that  the  said  A.  was  the  father  of  the  said  B.^  [or,  etc.,  setting 
out  the  relationship,  whatever  it  is,  according  to  the  factl  did  then  and 
there  unlawfully,  [feloniously'],  and  inoestuously  have  carnal  knowledge^ 
each  of  the  body  of  the  other  [or^  commit  incestuous  fornication,  eta,  or, 
live  together  in  incestuous  fornication,  eta;  *  or,  if  the  incest  is  of  the- 
other  sort,  intermarry  with  and  take  each  other  as  and  for  husband  and 
wife];  against  the  peace, eta  [ante,  §§  6&-69].^ 

§  665.  Other  forms. —  This  formala  is  sufficient,  especially 
when  considered  in  connection  with  the  chapters  on  *'  Adul- 
tery,"  etc.,  and  on  "  Polygamy,'*  to  snpply  the  pleader  with 
all  needed  forms.  To  add  others  would  be  only  to  misuse  the 
space  they  occupied. 

§  666.  Practical  suggestions. —  Commonly,  with  us,  incest 
is  simply  a  particular  kind  of  fornication  or  adultery.  There- 
fore the  practitioner  should  consult,  as  within  the  present 
head,  some  ^^  practical  suggestions  "  already  given.* 


lOr,  more    briefly,  as    in    Stat  MisnmppL^Chaxioeilor  ix  SL,  47 

Crimes,  §  782L  Miss.  S7a 

>To  be  employed  only  where  the  [OAid— SL  ix  Brown,  47  Ohio  St. 

offense  is  felony.  IOSl] 

s  Following  any  of  the  appropriate  SHmneMea— Ewell  ix  SL,  6  Tei^ 

expressions  explained  in  the  chapter  864 

beginning  ante,  §  147.  Texas.^  Freeman  «l  &,  11  Tex.  Ap. 

^For  precedents  see —  93;  Gompton  n  a,  18  Tex.  Ap,  371» 

illa^ama.— Morgan  n,  a,  11  Ala.  278;  MoGrew  n  a,  18  Tex.  Ap.  840, 

289;  Baker  «.  a,  80  Ala.  63L  842;  [Simon  n  a,  81  Tex.  GrioL  R. 

[^rfcansoa— a  v,  Tritto,  48 Ark.  6a]  196;  Waggoner  «  a,  86  Tsz.  Grim. 

[Califomia.^lP.  «.  Patterson,  102  R  199.] 

CaL  289;  P.  v.  Kaiser,  119  CaL  456w]  Virginia,^  Hatchins  «   Cool,  2 

(Teon/io.— Cook  «i  a,  11  Ga.  58.  Va.  Ca&  881,  88a 

Indiana.— Williams  tx  a,  2  Ind.  [Wegt  Ftrgtnui.— a  «  Penning- 

489;  Baumer  u  a  49  Ind.  644.  ton,  41  W.  Va.  699.] 

[JotMX.— a  u  Kimball,  104  Iowa»  [PTas^tn^/f'^n.— an  McOUv«ry,20 

la]  Wash.  24a] 

[fansoa— an  Reedy, 44  Kan.  19a]  [TTitoon^n.— a  «  Eran^  88  Wi& 

Miehigan.'-T.  tk  Bouse^  2  Mich.  265l] 

(N.  P.)  20a  •  Ante,  gg  161, 1621 

For  INGITING  TO  CRIME,  see  ante,  g§  105-107, 114-117, 119-12L 
INDECENCY,  see  Nuoeunob. 


CHAPTER  XLVL 

INNKEEPER  BEFUSINQ  GUESTJ 

§  667«  Indictment. —  The  requirements  of  the  indictment 
for  this  infrequent  common-law  offense  are  not  with  any  great 
minuteness  settled  by  authority.  But  the  following  form, 
which  perhaps  admits  of  some  condensation,  appears  to  be  ade- 
quate :  — 

That  A^  eta,  on,  eta,  at»  eta,  was  a  [duly  licensed  ^  ]  innkeeper,  and  did 
then  and  there  keep  a  common  inn,  with  rooms,  beds,  viotaals  and  other 
aooommodations  for  aU  travelers,  and  attached  to  and  parcel  of  the  said 
inn  were  stables  supplied  with  fodder,  grain  and  other  necessary  things  for 
aU  horses  of  travelers;  whereupon  one  X,  being  then  and  there  a  traveler, 
and  having  with  him  for  the  purposes  of  his  traveling  a  horse,  did  then  and 
there  at  the  said  inn  apply  to  the  said  A.  to  be  received  therein  as  a  guest, 
and  for  food  and  lodging  for  himself  and  food  and  stabling  for  his  said 
horse,  for  a  reasonable  time  and  during  the  then  approaching  nighty  being 
then  and  there  ready  and  willing  to  pay  for  the  same,  and  offering  and 
tendering  to  the  said  A.  proper  and  reasonable  pay  therefor;  but  then  and 
there  the  said  A.,  having  sufficient  unoccupied  room  and  other  means  in 
his  said  inn  and  stables,  unlawf  uUy,  unreasonably  and  without  justifying' 
excuse  refused  to  receive  the  said  X  as  a  guest  in  said  inn,  and  would  not 
and  did  not  provide  the  said  X.  with  food,  lodging,  stablings  or  with  any 
other  needed  accommodation  for  himself  and  horse;  against  the  peace,  eta* 

^  For  the  law  of  this  offense,  see  English  form  before  me,  which  was 
CriuL  Law,  I,  §  582.  treated  as  good. 

*  Perhaps,  under  the  laws  of  some  '  For  precedents,  see  Bex  v,  Ivens, 
of  the  states,  an  averment  of  license  7  Gar.  &  P.  218;  Whart  Prea  Na  912» 
may  be  important  It  is  not  in  the  1  am  not  aware  that  the  books  con- 
tain any  other  precedents. 

For  INSOLVENCY,  see  ante,  %2S0et9eq. 

INSTIGATION,  see  ante,  gg  105-107, 114-117, 110-18t 
INTOXICATINQ  LIQUORS,  see  LiQUOB  Qsujaa,  eta 
INTOXICATION,  see  DBUNKENNSsa 
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OHAPTEE  XLVIL 

EIDNAPIKa  AND  FALSE  DiPBISONlCENlll 

§  668.  How  in  this  cliapter. —  These  offenses  being  nearly 
related,  with  no  distinct  partition  between  them,  and  in  a  gen- 
eral way  kidnaping  being  a  sort  of  aggravated  false  imprison- 
ment, so  that  an  indictment  for  the  heavier  includes,  or  may 
be  so  drawn  as  to  inclnde,  the  lighter,'  it  would  be  inconven- 
ient, with  no  compensating  advantages,  to  separate  them  in 
this  chapter. 

§  669.  Formula  for  indietment. —  The  mdictment,  which, 
as  in  all  other  offenses,  must  be  varied  with  the  statutory 
terms,  if  any,  to  be  covered,  may  allege, — 

That  A.,  eta  [anie,  g§  74-77],  on,  eta,  at,  eta  [ante,  g  80],  did  make  an 
assault  on  one  X,  and  him  the  said  X  did  then  and  there  beat  and  braise^ 
and,  without  any  authority  or*  lawful  excuse,  detain,  restrain  and  falsely 
imprison^  [proceeding  to  allege  aggravations  according  to  the  fact,  as]  for 
the  space  of  ten  hours  thence  next  foUowing  *  [or,  and  did  then  and  there 
thrust  the  said  X.  into  a  certain  loathsome  dungeon  and  prison,  and  thence 
continually  did  keep  and  detain  him  in  great  suffering  imprisoned  therein 

1  For  the  direct  expositions  of  From  this  point  the  indictment  pro- 
these  offenses,  with  the  pleading,  oeeds  with  the  aggravations  special 
practice  and  evidence,  see  Grim,  to  the  oasa  CriofL  Pra,  II,  §  691. 
Law,  II,  §§746-756;  Crim.  Pra,  U,  There  is  no  defined  limit  to  the  sorts 
§§  365-^68, 688-696.  Incidental,  CrinL  of  aggravation  admissible,  and  they 
Law,  I,  g§  806,  553, 686, 868;  II,  §§  26,  may  extend  in  gravity  into  the  most 
56;  Crim.  Pro.,  I,  §  488»  note,  1338;  reprehensible  forms  of  kidnaping. 
Stat  Crimes,  §§  206^  209,  232,  236,  But  it  is  neither  legally  necessary, 
619.  nor  of  much  practical  advantage,  to 

2  CrioL  Law,  II,  §§  746,  750;  CrinL  allege  aggravations  which  do  not  as 
Pra,  II,  §§  688,  691.  of   law   enhanoe   the   punishments 

*  "  Or,"  the  right  conjunction  in  Those  which  do  enhance  it  must  be 

negative  avermenta     Ante,  §  514,  charged  or  the  higher  pimishment 

note,  and  places  there  cited.  cannot  be  inflicted.    Ante,  §  20dw 

<Thus  far,  in  fewer  words  than  in       ^Crim.  Pra,  II,  §  365.    Add  here, 

most  of  the  precedents,  yet  with  the  if  so  are  the  facts,  "  and  until  the 

omission    of    nothing    which    any  said  X  would  and  did  deliver  and 

pleader  would  deem    important,  a  pay    to  the  said  A.    one  hundred 

simple  false  imprisonment,  includ-  dollars  [or,  eta,  according  to   the 

ing  a  battery  and  an  assault,  is  be-  fact]  which  he  the  said  A.  then  and 

lieved  to   be   adequately   charged,  there  demanded  of  the  said  X** 
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for  the  space  of  one  hondred  days  and  until,  eto.],  with  the  intent  that  the 
said  X.  should  be  unlawfully  and  against  his  will  carried  and  conveyed 
away  out  of  and  beyond  the  limits  of  the  state  to  some  plaice  to  the  jurors 
unknown,  to  be  in  such  foreign  place  held  in  slavery  [or,  and  did  then  and 
there  kidnap  and  transport  him  the  said  X,  unlawfully  and  against  his  will, 
out  of  and  beyond  the  county  aforesaid,  and  out  of  and  beyond  the  state, 
eta,  or,  etc.,  alleging  any  other  special  fact];  against  the  peaces  etc.  [ante, 
%^  65-69J.1 

§  670*  Statute  and  forms. —  On  a  statute  making  punishable 
one  "  who,  without  lawful  authority,  shall  forcibly  and  secretly 
confine  or  imprison  any  other  person  within  this  state  against 
his  will,  or  shall  forcibly  carry  or  send  such  person  out  of  this 
state,  or  shall  forcibly  seize  and  confine  or  shall  inveigle  or 
kidnap  any  other  person  with  intent  to  cause  such  person  to  be 
secretly  confined  or  imprisoned  in  this  state  against  his  will, 
or  to  be  sold  as  a  slave,  etc.,  the  allegations  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  make  an  assault  upon  one  X  [or,  upon 
one  X,  the  minor  child  of  one  Y.],  and  him  the  said  X  did  then  and  there 
beat,  bruise,'  and,  against  the  will  of  him  the  said  X  [and  of  the  said  Y. 
his  father],  and  without  lawful  authority  therefor,  forcibly  confine  and  im- 
prison there  [or,  forcibly  bind  with  ropes  and  cords  and  thereby  forcibly 
confine  and  imprison  there]  for  the  continuous  space  of  three  hours  and 
more  [or,  and  did  then  and  there  forcibly  seize,  confine  and  kidnap  the 
said  X  with  intent  to  cause  him  to  be  secretly  and  against  his  wiU  (and 
against  the  wiU  of  the  said  Y.  his  father)  confined  and  imprisoned  in  this 
state];  against  the  peaoet  eta* 

§  671.  Importing  kidnaped  person. —  A  statute  of  the 
United  States  makes  one  a  felon  who  ^^  shall  knowingly  and 

1  For  precedents,  see  Crim.  Pra,  II,  New  Hampshire, —  S.  v.  Rollins,  8 

g§  805, 866,  690;  3  Chit  Crim.  Law,  N.  H.  65a 

885-841 ;  6  Went.  PL  892;  6  Cox,  a  O.  New  York.^  P.  u  MerriU,  2  Parker, 

Api  25;  Rex  r.  Allen,  Trem.  P.  a  a  C.  590. 

216;  Rex  v.  Bayly,  Trem.  P.  C.  216;  Oregon.—  ^  v.  Moy  Looker  7  Oreg. 

Cornwall  v,  Reg.,  38  U.  C.  Q.  R  106;  54 

[a  17.  Sutton,  116  Ind.  527;  Davis  u  Texas,--  Click  v.  a,  8  Tex.  282l 

a,  72  Wia  54]  United  States.— V.  8,  v.  Henning, 

Florida.—  Barber  ti  a,  18  Fla.  675;  4  Cranch,  C.  C.  645;  U.  a  t?.  Aucarola, 

Ross  n  a,  15  Fla.  55,  6a  17  Blatchl  428,  424 

iUinoM.— Moody  n  P.,  20  RL  816.  >  While   probably   the  aUegation 

Indiana.— a  v.  McRoberts,  4  Blackf.  neither  of  assaiilt  nor  of  battery  is 

178L  legally  necessary,  both  are  practi- 

lowcL — U.  a  txLApoint,  Morris,  146.  cally  best,  as  explained  Crim.  Pra, 

Massachusetts.—  Com.  v.  Turner.  8  II,  §§  365,  866, 690-69a 

Met  19;  Com.  v.  Blodgett,  12  Met  56.  *For  precedents,  followed  in  part 

Missouri—  Kirk  u  a,  6  Ma  469.  in  the  above,  see  Cool  v.  Blodgett,  12 

Met  56;  Com.  v.  Tomer,  8  Met  19. 
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wilf  ally  bring  into  the  United  States,  or  the  territories  thereof 
any  person  inveigled  or  forcibly  kidnaped  in  any  other  country, 
with  intent  to  hold  such  person  so  inveigled  or  kidnaped  in 
confinement  or  to  any  involuntary  service,"  or  ^^  shall  know- 
ingly and  wilfully  sell,  or  cause  to  be  sold,  into  any  condition 
of  involuntary  servitude,  any  other  person,  for  any  term  what- 
ever," or  "  shall  knowingly  and  wilfully  hold  to  involuntary 
service  any  person  so  sold  and  bought."  ^  And  a  count  on  the 
clause  against  importing  was  held  to  be  good  which  alleged, — 

That  A.,  etc.,  on,  etc,  at,  etc.,  did  unlawfully,  feloniously,  knowingly  and 
wilfully  bring  into  the  United  States,  to  wit»  into  the  city  and  county  of 
New  York,  in  the  state  of  New  York,  one  X,  a  person  who  had  theretofore 
been  inveigled  in  the  kingdom  of  Italy,  with  intent  to  liold  said  X  in  con- 
finement, and  to  an  involuntary  service  of  begging  and  playing  on  musical 
instruments;  against  the  peace,  eta> 

§  672.  Holding^  etc. —  Under  another  clause  of  this  statute  it 
was  deemed  good  to  aver, — 

That  A.,  eta,  on,  eta,  at,  eta,  nnlawf  uUy,  feloniously,  knowingly  and  wil- 
fully held  to  an  involuntary  service  of  begging  and  of  playing  on  musical 
instruments*  one  X,  a  person  who  had  theretofore  been  unlawfuUy  and 
knowingly  sold  by  certain  persons  to  the  jurors  unknown,  into  a  condition 
of  involuntary  servitude^  for  a  term  of  four  years  and  six  months,  and  had 
been  theretofore  by  the  said  A.  bought  for  the  service  and  servitude  afore- 
said, and  for  the  term  aforesaid,  of  the  persons  aforesaid;  against  the  peace^ 
eta> 

1  Act  of  June  S8;  1874  (oh.  464),  §  t       >  The  fourth  count  in  U.aixAQoa* 
'XL  a  u  Aucarola*  17  Dlatoh.  42d,    ro]a»  17  Blatoh.  428;  as  abova 
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CHAPTER  XLVKL 

LABOR  OFFENSEai 

§  673*  In  this  chapter  —  will  be  grouped  the  principal  ones 
of  the  few  offenses  we  have  against  labor. 

§  674.  Conspiracies  against  labor  —  are  considered  under 
the  title  Conspiracy.* 

§  676.  Slarery* —  There  were  offenses  connected  with  slav- 
•ery,  now  passed  away  with  the  institution  itself.* 

§  676.  Enticing  or  hiring  away  one  under  contract. — We 
have  statutes  in  various  terms  making  it  punishable  for  a  per- 
Bon  to  hire  or  otherwise  entice  away  another's  servant  or  la- 
borer under  contract,  while  the  agreed  term  is  unexpired.^  On 
a  point  not  made  quite  clear  by  the  cases,  it  is  reasonably 
plain  that,  if  the  offense  may  be  completed  by  a  mere  entice- 
ment, it  is  committed  the  same  where  the  servant  is  an  infant 
as  where  he  is  an  adult ;  because  the  contract  of  service  is  not 
void  but  voidable,  and  a  third  person  cannot  avoid  it.  But  if 
the  minor  disafSrms  it  before  the  enticer  has  proceeded  far 
enough  to  be  fully  within  the  inhibition,  there  can  be  no  offense 
afterward.' 

§577.  Indictment. —  The  indictment  must  cover  the  terms 
of  the  particular  statute;  and,  as  they  differ  in  our  states,  it 
will  not  be  the  same  in  all.  Under  the  branch  of  the  Georgia 
provision  which  make  it  an  offense  ^^  if  any  person,  by  himself 
or  agent^  shall  be  guilty  of  employing  the  servant  of  another, 
during  the  term  for  which  he,  she  or  they  may  be  employed, 

iSee  Crim.  Law,  I,  8§  458-455^  60&  Tex.  887.    Assisting  slave  to  escape, 

^Ante,  g§  208,  801-80a  Queen  vi  a,  5  Har.  &  J.  28d;  Ken- 

*  Perhaps  it  maj  oooasionally  be  tuoky  vl  Ohio,  24  How.  (U.  S.)  68,  87. 

•oonvenient  to  refer  to  the  old  preoe-  Selling  slave  in  the  night-time^  S.  v, 

4ents  for  analo;2:ous  offenses;  as.  for  Bobbins,  9  Ira  856L 

oonoealing,  harboring  and  enticing  ^Compare  with  ante,  §  808. 

.away  slaves,  S.  v.  Duncan,  9  Port  ftBishop,Coa,§§  272, 276, 278;  Lang- 

■280;  a  V,  Gadle,  19  Ark.  618;  a  v.  ham  v.  a,  85  Ala.  114;  Murrell  n  a, 

Woodly,  2  Jones,  276;  Cain  ix  a,  18  44  Ala.  887. 
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knowing  that  snch  servant  was  so  employed,  and  that  his  term 
of  service  was  not  expired,"  the  allegations  may  be, — 

That  A.,  eta,  on,  eta,  at»  eta,  did  onlawfuUy  employ  [and  take  into  his 
own  service  i]  one  X,  who  was  then  and  there  the  servant  of  one  Y.,  the 
same  being  daring  the  term  for  which  he  the  said  X.  was  by  the  said  Y. 
employed  as  such  servant,  the  said  A.  then  and  there  well  knowing  that 
the  said  X.  was  such  servant  so  employed  as  aforesaid  by  the  said  Y.,  and 
that  his  term  of  service  was  not  expired;  against  the  peace,  eta> 

§  578.  Intimidating  labor. —  Under  a  statute  to  punish  one 
who  "  shall,  by  intimidation  or  force,  prevent  or  seek  to  pre- 
vent any  other  person  or  persons  from  entering  or  continuing 
in  the  employment  of  any  corporation,  company,  or  individual," 
the  allegations  may  be, — 

That  on,  eta,  at»  etc.,  M.  was  a  corporation  *  having  mills  at,  eta,  afore- 
said, and  X  was  a  person  employed  by  said  corporation  as  a  spinner  in  said 
mills;  whereupon  A.,  eta,  then  and  there  unlawfully,  by  intimidation  and 
by  force,  did  seek  to  prevent  and  did  prevent  the  said  X  from  continuing 
in  the  employment  of  the  said  corporation;  against  the  peace,  eta^ 

§  679.  Hours  of  labor  —  for  minors,  women,  etc.,  are  some- 
times regulated  by  statutes;  but  we  shall  not  here  enter  into 
particular  expositions  of  them.* 

§  580.  Mutiny  and  revolt  on  shipboard  —  are  offenses  occa- 
sionally coming  into  notice.*  It  will  be  sufficient  here  to  refer 
to  places  where  precedents  for  the  indictment  may  be  found.^ 

1  Not  in  the  form  before  me,  yet  I  not  having  served  an  apprenticeship, 

should  deem  the  insertion  of  these  6  Went  PL  395.    Refusing  to  receive 

words  more  certainly  to  cover  in  fuU  apprentice,  Bex  i^  Pyne,  Trem.  P.  C» 

the  statutory  meaning  (which  every  264.     Apprentice  enlisting  without 

indictment  most  do,  ante,  §  82^  not  consent  of  master^  Rex  i^  Jones,  1 

expressing  an  opinion  whether   or  Leach  (4th  ed.),  174 

not  they  are  indispensable,  *  Ante,  §  79  and  nota 

^See^  for  precedents,  Bryan  v,  Sw,  ^For  a  precedent^  partly  followed 

44  Qa.  828  (which  in  a  measure  is  fol-  in  the  above,  see  Com.  v.  Dyer,  128 

lowed  in  the  above  form);  Murrell  v,  Masa  70;  [Fischer  v,  S.,  101  Wi&  28.] 

S.,  44  Ala.  867;  a  v.  Daniel,  89  N.  G.  *  Constitutional,  Coul  v.  HamUton 

558;  Roseberry  v.  B.,  50  Ala.  160.   In-  Mfg.  Ca,  120  Mass.  88a    Form,  etc., 

dentured  Beirant—  As  to   harbor-  Com.  v.  Osbom  Mills,  180  Mass*  88. 

ing  an  indentured  servant,  or  ena-  *  For  decisions  relating  thereto,  see 

bling  him  to  escape,  see  S.  v.  Hooper,  Crim.  Law,  I,  §  564  note. 

1  Houst.  Crim.  17;  S.  v.  Owens,  1  ^xjnited   States    v.     Peterson,   1 

Houst  Crim.  7a  Old  forms.— Under  Woodbc  &  M.  805;  Reg;  v.  McGregor, 

various   former   English  provisions  1  Car.  &  K  429;  Reg.  v.  Smith,  8  Cox, 

not  in  force  with  us,--  for  enticing  C.  Q  448;  Reg.  v.  Jones,  11  Cox,  C.  C. 

artificers  out  of  the  kingdom.  Rex  v.  898.    Disobeying  commands — of  of- 

Cox,  Trem.  P.  C.  252;  2  Chit  Crim.  ficer  of  ship,  United  States  a  Mo- 

Law,  542, 544  For  exercising  a  trade.  Ardle,  2  Saw.  867. 
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CHAPTER  XLIX 

LARCENY,  SIMPLE  AND  COMPOUND.i 

§  681.  In  general  of  form  of  Indictment. — The  indictment 
for  larceny,  except  under  statutes  which  have  changed  the  es- 
sential ingredients  of  the  offense,'  is,  in  the  absence  of  any 
statutory  aggravation, —  that  is,  for  simple  larceny, —  uniform 
in  its  allegations  of  the  wrong.'  If  a  statute  has  provided  a 
heavier  punishment  for  it  when  committed  under  special  cir- 
cumstances of  time,  place,  or  the  like,  the  indictment  should 
be  merely  enlarged  by  a  proper  averment  of  tho  particular  ag- 
gravating matter,  drawn  on  the  statutory  terms/  In  the  de- 
scription of  the  property  stolen,  the  averments  will  vary  with 
the  facts  of  the  individual  case.  Therefore,  in  the  expositions 
of  this  chapter,  we  shall  not  have  occasion  to  incumber  the 
pages  with  numerous  repetitions  of  those  parts  of  forms  which 
are  the  same  in  alL 

§  582.  Formula  for  indictment. —  The  allegations  may  be,— 

That  A^  eta  [ante,  gg  74-77],  on,  eta  [add,  if  the  panishment  is  heavier 
when  the  laroeny  is  in  the  night,  the  averment  in  ante,  §  87,  but  donbtless 
the  hoar  need  not  be  stated  unless  the  statute  makes  it  an  element  in  the 
aggravated  offense'],  [with  foroe  and  arms*^  at,  eta  [ante,  %  80],  one 
silver  spoon  ^  of  the  value  of  three  dollars,  twob  eta  [setting  down  aU  the 

iFor  the  direct  expositions  of  this  815-810,  835,  069, 1001;  Stat  Crimes, 

offense,  with  the  pleading,  practice  §§  7,  127, 140,  305,  300,  311,  note,  318, 

and   evidence,  see   Crim.   Law,  II,  333,383-384,346,347,348,835-84^464 

§§757-004;  Crim.  Pra,II,§§  606-780;  And  see  Embezzlebcent;  Robbery. 

Stat  Crimes,  §§  400-430.    Incidental,  >  Stat  Crimes,  §§  414,  4ia 

Crim.  Law,  I,  §§  187-143, 307, 334^  383^  >  Crim.  Pra,  II,  §  607. 

360,  363,368,307,830,  843,840,411,436,  «Id.,  II,  §773;  Stat  Crimes, §§ 41Cs 

440,  566^  567,  578,  570,  583,  588,  585,  4m 

654,  676,  670,  680,  741,  743-745,  757,  »CrinL  Pra.  I,  §  800;  II,  §§  181-18a 

767,  703,  705,  706.  700,  801,  811,  085,  «Kot  necessary.    Ante,%^ 

087,  043,  074,  1053,  1055,  1061-1064,  ^Qrder  of  ayerments.— I  am  fol- 

1066;  n,  §§  810, 830, 337-330,  365.  868,  lowing  the  old  order  of  the  aver- 

1084, 1156;  Crim.  Pra,  I.  gg  50. 60, 341,  ments,  which  the  pleader  can  change 

307,  440,  480-483,  4886.  488e,  530,  541,  if  he  chooses.    It  is  specially  suited 

553,578,  575.  580.  583,  500.  616,  630,  to  the  present  use.    The  translations 

630.  note.  1010. 1056-1060.  1113,  1134;  of  our  old  common-law  indictments 

H  §§  74.  87-03, 143-145, 153. 185.  380,  from  Latin  to  English  (Crim.  Pra,  I, 
33                                            887 
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stolen  articles  in  like  manner,  and  giving  the  separate  value  of  each  i],  of 
the  property  of  >  X  [ante,  §§  78,  79],  [then  and  there  being  found  >],  in  and 
from  the  dwelling-house  of  the  said  X^  [or,  from  the  person  of  the  said 
X,;^  or,  etc,  setting  out,  according  to  the  fact,  and  in  the  statutory  terms, 
any  other  aggravating  matter  which  of  law  enhances  the  punishment], 
feloniously  did  steal,  take  and  carry  away;  <  against  the  peace,  eta  [ante, 
65-^9].' 


§  840,  841 ;  4  BL  Com.  828)  were  lit-  which  will  suffice  for  all  casesL  Grim, 

eral  to  the  extent  even  of  preserving  Pra,  II,  gg  697,  809,  718,  738b 

the  Latin  idiom.    Hence  many  of  <  Nearly  universal  in  the  piece- 

the  old  forms  have  come  to  us  con-  denta    It  is  eliminated  from  the  late 

structed  in  ways  not  to  be  approved  English  ones,  Archbc  Crim.  PL  & 

by  any  critic  of  English  sentences.  Ev.  (19th  ed.)  844;  0  Cox,  C.  G.  Ap. 

Some  of  them  I  have  slightly  varied  1;  Reg.  vl  Evans,  7  Gox,  C.  G.  151; 

in  what  was  not  material,  to  render  and  from  various  others^  S.  u  Fenn, 

them  more  nearly  good  English.  Yet  41  Gonn«  690;  Mnsquez  n  S.,  41  Tex. 

in  this  I  am  not  without  judicial  226;  S.  t^  Hoppe,  89  Iowa,  488;  SL  cl 

precedent    I  could  find  precedents  Taunts  16  Minn.  109.    It  was  long  ago 

for  treating  this  indictment  in  the  adjudged  unnecessary.  Grim. Pra,  II, 

same  way.    But  the  old  form  is  so  §  697.    In  just  meaning,  it  seems  to 

convenient  that  many  pleaders  will  point  to  the  idea  of  the  thing  being 

feel  justified  in  objecting  to  any  lost;  for  which  and  for  other  rea- 

changa  sons,  as  well  as  because  it  occupies 

1  An  indictment  stating  simply  the  needless  spacer  it  is  better  omitted, 

aggregate  value  of  enumerated  arti-  ^  GriuL  Pra,  II,  §§  777,  778. 

cles  is  not  bad  in  law;  but  so  many  >  Id.,  §  780. 

and  so  grave  difficulties  are  liable  to  *  Hale  says,  "The  indictment  runs 

arise  upon  it  at  the  trial  and  ver-  vi  et  armis  fekmice  furatus  fuiU 

diet  that  the  judicious  pleader  will  cepit,  et  asportavit,  in  case  of  dead 

not  ordinarily  allege  the  value  in  chattels;  cepit  et  abduxit,  in  case  of 

this  way.    Grim.  Pra,  II,  §  714    As  a  horse;  ceptt  et  effiigavii,  in  case  of 

to  when  the  allegation  of  value  may  sheep,  cows,  eta;  wherein  the  words 

beomitted,  see  Id.,§  718;  Stat  Grimes,  feUonice,  furatua  fuit,  cepit,  are  es- 

§  427.  sential  to  the  crime."    1  Hale,  P.  G. 

<  Instead  of  these  '^  words,  of  the  601  With  us,  and  in  England  in  the 
property  of,"  the  old  and  common  modem  cases,  this  distinction  is  occa- 
precedents  have,  ''of  the  goods  and  sionally  noted;  but  there  can  be  no 
chattels  of."  At  the  common  law,  doubt  that  the  form  in  the  text  is 
there  could  be  no  larceny  of  any-  for  every  sort  of  larceny  legally  suf- 
thing  except  goods  and  chattels;  ficient  Grim.  Pra,  U,  §  698L  If  we 
therefore  the  expression  was  always  assume  that,  in  Gom.  v,  Adams,  7 
accurate  and  appropriate^  But  our  Gray,  48,  the  court  was  right  in  hold- 
statutes  have  made  various  other  ing  the  indictment  ill  for  omitting 
things  the  subjects  of  larceny.  And  the  word  '*away,"  the  expression 
the  word  "property  "covers  in  mean-  being  "steal,  take,  and  carry,"  so 
ing  the  whole,  and  it  is  held  to  be  that  "  carry  away,"  or  **  lead  away," 
good  for  alL  This  part  of  the  indict-  or  "drive  away,"  is  essentirJ,  still 
ment  is  generally  printed  in  the  **  carry  away "  includes  in  meaning 
pleader's  blanks  (ante,  §  61),  and  con-  the  other  twa  One  of  the  defini- 
venience  requires  it  to  be  in  language  tions  of  "  carry,"  according  to  Web- 
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§683.  Simple  —  Compound.-— The  reader  perceives  that 
the  allegations  for  a  simple  and  for  a  compound  larceny  are 

8ter,  is,  ''to  cause  to  go;"  as,  in  the  C  GL  31,  4  Cox,  a  C.  409;  Reg.  v. 

expression,  '*The  king  of  Assyria  did  Clark,  Dears.  198,  8  Car.  &  K.  867,  6 

carry  away  Israel  to  Assyria."    In  Cox,  C.  C.  210:  Reg:  r.  West»  Dears, 

like  manner  one  may  be   said  to  &  B.  109, 110,  note,  7  Cox,  C.  C.  1S;3; 

"  carry  away  "  a  horse  or  a  sheep,  Reg.  v.  Gorbutt,  Deara  &  R  160,  7 

when  he  no  more  bears  the  animal  Cox,  C.  C.  221;    Reg.    v.    Johnson, 

on  his  shoulders  or  in  his  arms  than  Dears.  &  R  840,  7  Cox,  C.  C.  879; 

did  the  Assyrian   king   thus   bear  Reg.  v,  Jennings,  Dears.  &  B.  447,  7 

"Israel"    Indeed,   another  of  the  Cox.  C.  Q  897;  Reg:  i^  Hilton,  Bell, 

meanings  is,   "to  remove,  lead,  or  C.  C.  20,  8  Cox,  C.  C.  87;  Reg.  v.  Chrl&- 

drive; "  as  in  "He  carried  away  all  topher.  Bell,  C.  C.  37, 8  Cox,  a  C.  91; 

his  oattla"    As  this  part  of  the  form  Reg.  r.  Rice,  Bell,  C.  C.  87,  8  Cox,  C. 

is  commonly  printed  in  our  blanks,  C.  119;  Reg.  v.  Betts,  Bell,  C.  C.  90,  8 

1  should  not  recommend  undergoing  Cox,  C.  C.  140;  Reg.  v.  Huntley,  Bell, 
the  inoonvenience  of  changing  it  for  C  C.  288,  8  Cox,  C  C.  260;  Reg.  v. 
special  casea  Hughes,  Bell,  C.  C.  242,  8  Cox,  C.  C. 

7  For  precedents,  see  3  Chit  Crim.  278;  Reg.  v.  Loose,  Bell,  C.  C  259,  8 

Law,  959-988, 1098, 1118;  4  Went  PL  Cox,  C.  C.  802;  Reg.  v.  Pierce.  Bell, 

41-44:  6  id.  1,  2;  4  Cox,  C.  a  Ap.  18;  6  C  C.  235,  8  Cox,  C.  C.  844;  Reg.  v, 

id.  Apb  1-18,  16-18;  Reg.  v.  Calling-  Holman,  Leigh  &  a  177;  Reg.  v.  Fal- 

wood,  2  Ld.  Raym.  1116;  Rex  v.  John-  Ion,  Leigh  &  C.  217,  9  Cox,  C.  a  242; 

son,  3  M.  &  S.  589;  Rex  v.  Somerton,  Reg.  v.  Thomas.  Leigh  &  C.  818, 9  Cox, 

7  a  &  C.  463;  Campbell  v.  Reg.,  11  Q.  C.  C.  376  (treasure-trove);  Reg:  v.  Col- 
K  799, 800;  Rex  v.  Hickman,  1  Leach  lins,  Leigh  &  C.  471,  9  Cox,  C.  C.  497; 
<4th  ed ),  818;  Rex  v.  Pope,  1  Leach  Reg.  r.  Johnson,  Leigh  &  (X  489,  10 
(4th  ed.),  886;  Rex  v.  Gooddard,  2  Cox,a  C.  13;  Reg.  v.  Lowrie,LawR. 
Leach  (4th  ed.),  545;  Rex  v,  Graham,  1  C.  C.  61, 10  Cox,  a  C.  888;  Reg.  v. 

2  Leach  (4th  ed.),  547;  Rex  v.  Burnel,  Gregory,  Law  R.  1  C.  C.  77, 10  Cox, 
2  Leach  (4th  ed.),  588;  Rex  v.  Camp-  (X  C.  459;  Reg.  u  Bailey,  Law  R.  1  a 
bell,  2  Leach  (4th  ed.),  564;  Rex  u  C.  847, 12  Cox,  Q  C.  129;  Reg.  v.  Tat- 
Owen,  2  Leach  (4th  ed.),  572;  Rex  v.  lock,  2  Q.  R  D.  157, 18  Cox,  G.  C.  828; 
Etherington,  2  Leach  (4th  ed.),  671;  Rex  v.  Hurrell,  Ryan  &  Moody,  N.  P. 
Rex  r.  Palmer,  2  Leach  (4th  ed.),  680;  296;  Reg.  v.  Trevenner,  2  Moody  &  R. 
Rex  V.  Pooley,  2  Leach  (4th  ed.),  900,  471 ;  Reg.  v.  Hinley,  2  Moody  &  R. 

8  R  &  P.  815;  Rex  v.  Clarke,  2  Leach  524;  Rex  v.  John,  7  Car.  &  P.  324;  Reg. 
(4th  ed.),  1036;  &  a  nonu  Rex  v.  v.  Welham,  1  Cox,  C  C  192;  Camp- 
Clark,  Russ.  &  Ry.  181 ;  Rex  v.  Walsh,  bell  r.  Reg.,  1  Cox,  C.  C.  269;  Reg.  v, 
2  Leach  (4th  ed),  1054;  Rex  v.  Craven,  Evans,  7  Cox,  C.  C.  151 ;  Reg.  v.  Toole, 
Russ.  &  Ry.  14;  Rex  v.  Pearson,  1  11  Cox,  C.  C.75  (treasure-trove);  Reg. 
Moody,  818,  814;  Reg.  v.  Heath,  2  v.  Halford,  11  Ck>x,  C.  C,  88;  Reg.  v. 
Moody,  88;  Reg.  v.  Jones,  1  Den.  C.  C  Hen  wood,  11  Cox,  C.  C.  526;  Reg.  v. 
101,  2  Car.  &  K  165;  Reg.  u  Hollo-  Roe,  11  Cox,  C.  C.  554;  Reg.  v.  Hen- 
way,  1  Den.  G  C.  870;  Reg.  v.  Martin,  derson,  11  Cox,  C.  C.  593;  Reg.  t'.  But- 
1  Den.  a  C.  898,  899.  2  Car.  &  K  950,  terworth,  12  Cox,  C.  C  182,  2  Eng.  R. 
8  Cox,  a  C.  447;  Reg.  ix  Radley,  1  195;  Reg.  v.  Bird,  12  Cox,  C.  C.  257;  4 
Den.  C.  C.  450,  2  C^.  &  K.  974^  8  Cox,  Eng.  R  583;  Reg.  v.  Matthews,  12 
C.  C.  460;  Reg.  v.  Matthews,  1  Den.  Cox,  C.  C.  489,  6  Eng.  R  329;  Reg.  v. 
C.  G  596;  Reg.  v.  Craddock,  2  Den.  Hancock,  14  Cox,  G  G  119;  Reg.  v. 
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the  same;  except  that,  in  setting  out  the  latter,  the  pleader  in 
trod  aces  into  the  form  for  the  former,  in  a  manner  to  cover  the 

Tonkinson,  14  Cox,  a  G.  603;  Beg.  v.  a,  57  Ga  867, 868;  Miller  t?.  a,  58  Ga. 

Barran,  Jebb,  246;  [Bryant  v,  &,,  116  200;  Smith  tx.  a,  60  Ga.  430. 

Ala.  446.]  Idaho.— T,  r.  Freeman,  1  Idaho 

AlabamcuS.  v.  Seay,  8  Stew.  128;  Ter.  (N.  a)  82a 

a  V.  Greenwood,  6  Port  474;  Will-  Illinois.—  Myers  «t  P.,  26  HL  178; 

lams  V.  a,  16  Ala.  269;  Murray  u  a,  [McDaniels  v.  P.,  118  HL  801.] 

18  Ala.  727;  Foster  v.  a,  89  Ala.  229;  Indiana— a  r.  Murphy,  8  Blackl 

Alsey  V.  &.,  89  Ala.  664;  Sallie  v.  a,  498;  Hall  v.  a,  8  Ind.  489;  Daily  u 

39  Ala.  691;  Moore  v.  a,  40  Ala.  49;.  a,  10  Ind.  536;  Ulmer  v.  a,  14  Ind. 

Maynard  tx  a,  46  Ala.  85;  Parmer  v.  52;  Holland  v.  a,  22  Ind.  343;  Walker 

a,  41  Ala. 416;  Sheppard u  a,  42  Ala.  «  a,  23Ind.61;  Hoskins  v.a,27Ind. 

531;  WUliamsv.  a,  44  Ala.  396;  Ward  470;  King  u  a,  44  Ind.  285;  Beard  t7. 

VL  a,  48  Ala.  161;  Du  Bois  v.  a,  50  a,  54  Ind.  418;  Hart  v.  a,  55  Ind.  509; 

Ala.  139;  Smith  v.  a,  56  Ala.  59;  Hnnt  a  v.  Miller,  58  Ind.  399;  Jones  i;i.  a, 

IX  a,  55  Ala.  138;  StoUenwerk  u  a,  69  Ind.  229;  Good  v.  &.,  61  Ind.  69; 

55  Ala.  142;  Grant  u  a,  55  Ala.  201;  Umphrey  tx  a,  63  Ind.  223;  Gregg  v. 

Bonner  v.  a,  55  Ala.  242;  Rountree  v.  a,  64  Ind.  223;  Johnson  v.  a,  68  Ind. 

a,  68  Ala.  381;  Johnson  v.  &.,  59  Ala.  48;  a  u  AUisbaoh,  69  Ind.  50;  Stout 

37,88;Harrist;.  a,60Ala.50;  Adams  u  a,  78Ind.  493;  a  n  Doe^  79  Ind.9; 

IX  a,  60  Ala.  52;  Peacher  r.  a,  61  Ala.  [Edson  v,  a,  148  Ind  28a] 

22;  McDowell tx  a, 61  Ala.  172;  Lyon  louxu—S.  v.  Hoppe»  89  Iowa»  468; 

V.  a,  61  Ala.  224;  Roberts  v.  a,  61  a  ix  Gleason,  56  Iowa»  203;  a  v.  Mo 

Ala.  401;  Pinckard  «.  a,  62  Ala.  167;  Intire,  59  Iowa,  267;  a  tx  Pierson,  59 

Duvall  tx  a,  63  Ala.  12;  Smitherman  Iowa,  271. 

V.  a,  68  Ala.  24  f  anME&— Wessells   u    Territory, 

^rAcanMUL— Wilson  tx  a,  5  Pike,  McCahon,    100;    8,   tx    Ingram,   16 

518;  Barton  ix  a,  29  Ark.  68;  John-  Kan.  14 

son  IX  a,  82  Ark.  181;  a  v.  Jourdan,  Kentucky. —  Elliott    tx    Com.,    12 

82  Ark.  203;  a  v.  Parker,  84  Ark.  158;  Bush,  176;  McBride  v.  Ck>m.,  13  Bush, 

a  u  McMinn,  34  Ark.  160;  Boykin  tx  337;   Jones  v.  Com.,  13  Bush,  356: 

a,  84  Ark.  44a  Miller  ix  Com.,  78  Ky.  15. 

Calif omuL—'B,  tx  Winkler,  9  CaL  Louisiana.— 8.  tx  Liartigue,  29  La. 

234;  P.  V.  Green,  15  Cal.  512;  P.  tx  An.  642;  a  tx  Thomas,  80  La.  An. 

Connor,  17  CaL  854;  P.  v.  Brown,  27  600. 

CaL  500;  P.  tx  Quivise,  56  CaL  306;  Maine.— Q,  tx  McAllister,  26  Me. 

[P.   V.    Bums,  121  CaL  529:   P.  tx  874;  a  i;.  Savage,  32  Ma  583;  a  tx 

Staples,  91  CaL  2a]  Carver,  49  Me.  588;  a  tx  Bartlett,  55 

Connecticut—  8.   tx    Holmes,   28  Me.  200;  a  tx  Stevens,  62  Me.  284; 

Conn.  230;  a  u  Wilson,  30  Conn,  a  f.  Leavitt,  66  Ma  44a 

500;  a  t;.  Tuller,  84  Conn.  280;  a  tx  Ifar^Zand— Peter  tx  a,  4  Har.  & 

Fenn,  41  Conn.  69a  MoH.  3;  a  v.  Cassell,  2  Har.  &  G. 

Georgia.—  McCoy  tx  a,  15  Ga.  205;  407;  a  v.  Dowell,  3  Gill  &  J.  310;  S. 

Davis  V.  a,  83  Ga.  98;  Black  v.  a,  36  tx  Evans,  7  Gill  &  J.  290;  Wedge  tx 

Ga.  447;  Davis  tx  a,  40  Ga.  229;  Frain  a,  12  Md.  232. 

tx  a,  40  Ga.  529, 581;  Jenkins  tx  a,  50  Massachusetts,-  Com.  tx  Smith,  1 

Ga.  258;  Carter  tx  a,  53  Ga.  326;  In-  Mass.  245;  Com.  tx  James,  1  Pick, 

man  tx  a,  64  Ga.  219;  Alderman  tx  875;  Com.  u  Curtis,  11  Pick.  134; 
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terms  of  the  statute,  averments  of  the  special  facts  which  render 
it  compound.  So  much,  therefore,  of  the  foregoing  formula  as 
chaiges  a  simple  larceny,  requiring  only  to  be  thus  augmented 

Com.  VI  Merrifleld,  4  Met  468;  Hope  42  Hun,  80;  P.  u  Laurence,  187  N.  Y. 

V,  Com.,  9  Met  134;  Com.  v.  Simpson,  517. J 

9  Met  188;  Com.  v,  WilliamB,  9  Met  North  Carolincu—Q,  v.  Jernigan,  3 

273;  Com.  v.  McDonald,  5  Cush.  865;  Murph.  12;  S.  v.  Arring^n,  8  Murph. 

Com.  17.  Adams,  7  Gray,  48;  Com.  «.  571;  S.  v.  Allen,  8  Hawks,  614;  S.  v. 

Beaman,  8  Gray,  497;  Com.  v.  Sber-  Clark,  8  Ira  226;  S.  v.  McLeod,  5 

man,  105  Mass.  169;  Com.  v.  Fortune,  Jones  (N.  C),  818;  S.  tx  Brown,  8  Jones 

105  Mass.  592;  Com.  v.  Glover,  111  <N.  C),  448;  a  u  Simons,  70  N.  C.  336; 

Mass.  895;  Com.  v.  Smith,  111  Mas&  &  v.  Gaston,  78  N.  C  98;  &  v.  Krider, 

429;  Com.  v.  Randall,  119  Mass.  107;  78  N.  C.  481;  a  v.  Liles,  88  N.  C.  496; 

Com.  V.  Gallagher,  126  Mass.  54,  a  v.  MoCoy,  89  N.  C.  466;  [a  v.  Nipper, 

Michigan.—  Merwin  v.  P.,  26  Mioh.  95  N.  C.  65a] 

298;  Brown  v.  P.,  29  Mich.  282.  O/it'o.— Stanley  «.  a,  24  Ohio  St  166. 

Minnesota,— S.  v.  Taunt  16  Minn.  Oregon. — a  v.  Lee  Ping  Bow,  10 

109;  a  V.  Loomis,  27  Minn.  521;  [S,  v.  Oreg.  27. 

Friend,  47  Minn.  449;  a  v,  Henn,  89  Pennsylvania, —  Fulmer  v.  Com.,  1 

Minn.  464r47ft]  Out  (Pa.)  503. 

Missourn. —  Steerman  v.  a,  10  Ma  South  Carolina.— Q.  v,  Thomas,  2 

503;  Wein  v.  a,  14  Ma  125;   S.  u  McCord,  527;  a  v.  Major,  14 Rich.  76; 

Matthews,  20  Ma  55;  a  v.  Edwards,  a  v.  Hamblin,  4  S.  C.  1. 

36  Ma  394;  a  v.  Casteel,  53  Ma  124;  Tennessee.—  Hampton     v.    a,     8 

ai7.Williams,54Ma  170;av.  Art^r,  Humph.  69;  Bolton  v.  a.  5  Coldw. 

65  Ma  658;  a  u  English,  67  Ma  186,  650;  Wedge  v.  S.,  7  Lea,  687. 

187;  a  17.  Schatz,  71  Ma  502;  a  V.  Tea^aa.— Goodson  v.  a,  32  Tex.  121; 

Craft  72  Ma  456;  a  v.  Welch,  78  Ma  a  v.  Stephens,  32  Tex.  155;  Prim  v.  S., 

284;  a  V.  Hughes,  76  Ma  328;  [a  v.  82  Tex.  157;  a  v.  Mansfield,  33  Tex. 

Sharps  106  Ma  106;  a  n  Thompson,  129;  Potter  v.  a,  89  Tex.  888;  Mus- 

187  Ma  620.]  quez  v.  a,,  41  Tex.  226;  8.  v.  Earp,  41 

[JVe&rasApo.— Chezem  o.  a,56NeK  Tex.  487;  a  vi  Wmiamson,  48  Tex. 

496.]  500,  503;  Wenz  v,  a,  1  Tex.  Ap.  36; 

NevadcL—8.  v.  Berry  man,  8  Nev.  Quitzow  i7.  S.,  1  Tex.  Ap.  47,  49; 

262,  26a  Lavarre  v.  S.,  1  Tex.  Ap.  685,  686; 

New  Hampshire.—  S,  v.  Nelson,  8  Harris  v.  a,  2  Tex.  Ap.  102, 104;  Ware 

N.  H.  168;  Arlen  v.  a,  18  N.  H.  563;  v.  a,  2  Tex.  Ap.  547;  Addison  v.  S.,  3 

a  V,  Cotton,  4  Fost  (N.  H.)  148;  a  r.  Tex.  Ap.  40, 42;  Snow  v.  S.,  6  Tex.  Ap. 

Goodrich,  46  N.  H.  186;  a  v.  Snyder,  284;  Conner  v.  a,  6  Tex.  Ap.  455,  450; 

50  N.  H.  15a  West  v,  S.,  6  Tex.  Ap.  485,  486;  Lan- 

New    York.—  P.    r.    Maxwell,    1  caster  t?.  S.,  9  Tex.  Ap.  893;  Roth  v. 

Wheeler,  Crim.  Cas.  163;  P.  u  Butler,  a,  10  Tex.  Ap^  27;  Mc Adams  v.  S.,  10 

8  Cow.  347;  Phelps  v.  P., 72  N.  Y.  334,  Tex.  Ap.  817;  Dreyerv.  S.,  11  Tex.  Ap. 

386»  6  Hun,  401, 402, 403;  P.  v.  Phelps,  503;  Cummins  v,  a,  12  Tex.  Ap.  121, 

49  How.  Pr.  487;  Gibson  v.  P.,  5  Hun,  122;  Williams  u  a,  12  Tex.  Ap.  1395, 

542;  P.  V,  Jackson,  8  Barbc  637;  P.  v.  397. 

CsBsar,  1  Parker,  Q  Q  645;  Shay  v.  P.,  Vermont—  a  t?.  a  L.,  2  Tyler,  249; 

4  Parker,  a  C.  353»  855;  [P.  t^  Dumar,  a  v.  White,  2  Tyler,  852;  S.  v.  Jenkins, 
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to  charge  also  a  compound  larceny,  is,  when  redaced  to  its 
smallest  proportions, — 

That  A.,  eta,  on,  etc,  at»  etc.,  one,  etc.  [setting  out  the  things  stolen,  and 
their  respective  values  when  essential  to  the  punishment],  of  the  property 
of  X,  feloniously  did  steal,  take  and  carry  away,  against  the  peace,  etc 

§  684.  By  serrant^  etc. —  Under  such  statutory  words  as  "  if 
any  clerk  or  servant  shall  steal,  etc.,  of  his  master,"  etc.,  the 
allegations  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  being  i  the  servant  [or  clerk]  of  X,  one, 
eta  [as  in  the  last  form],  of  the  property  of  the  said  X,  his  master,  did  then 
and  there  feloniously  steal,  take  and  carry  away;  against  the  peace,  eta' 

§  586.  In  night* — The  allegations  may  be, — 

That  A.,  eta,  on,  eta  [as  in  burglary,  ante,  gg  258,  254  And  see  ante, 
§87.    The  rest  as  in  an^e,  §  588].> 

§  586.  With  breaking  and  entering. — Where  the  aggrava- 
tion consists  of  breaking  and  entering  a  building,  wherein  the 
larceny  is  committed,  the  analogies  of  burglary  will  show  how 
the  indictment  should  be/ 

§  687.  With  putting  in  fear.— The  words  of  8  Will,  cfe  M., 
ch.  9,  §  1,  creating  some  capital  felonies,  are,  among  others, 
'^  shall  feloniously  take  away  any  goods  or  chattels,  being  in 

2  Tyler,  877;  S.  v,  Gilbert,  18  Yt  647;  is  not  necessary.    Rex  tx  Somerton, 

&  V.  Newton,  42  Vt  587.  7  R  &  a  4Sa 

Virginia^ —  Halkem  v.  Com.,  2  Va.       '  For  other  forms  and  precedents, 

Cas.  4;  Bleyins*  Case,  5  Grat  708;  see  Crim.  Pra,  II,  §  775;  6  Cox,  CX  Q 

Speers  u  Com.,  17  Grat.  570;  Adams  Ap.  18;  Rex  tx  Somerton,  supra;  Reg. 

V,  Com.,  28  Grat  949;  Johnson  tx  Com.,  tx  Heath,  2  Moody,  88;  Reg.  n  HoUo- 

24  Grat  555;   Johnson  v.  Com.,  29  way,  1  Den.  Q  CL  870;  Reg.  tx  West, 

Grat  796;  Robinson  v.  Com.,  82  Grat  Dears.  &  R  109,  110,  note,  7  Cox, 

866.  C.  a  188;  Reg.  tx  Gorbutt,  Deara  & 

[Washington.— B.  n,  BarlhiloOb  18  R  166»  7  Cox,  C.  G  221;  Reg.  ix  Jen- 
Wash.  14L]  nings,  Deara  &  R  447,  7  Cox,  C  C 

West  Virginia.—Fredridk  v.  R,  8  897;  Reg.  tx  Hinley,  2  Moody  &  R. 

W.  Va.695;&rx  VeBt,21W.Va.796,  524 
797.  *  For  precedents,  see  8  Chit  Crim. 

Wisconsin.—  Ford  tx  R,  8  Pin.  449;  Law,  972,  979;  Com.  tx  Glover,  111 

McEntee  t;.  S.,  24  Wis.  48.  Mass.  895;  R  tx  Carver,  49  Me.  688; 

United  States, — XJ.  R  tx  Davis,  6  Johnson  tx  Com.,  29  Grat  796;  R  tx 

Mason,  856 ;  U.  R  tx  Moulton,  5  Mason,  Bartlett  55  Me.  200. 
587.  «For  the  form,  see  ante,  g§  254 

lit  would  accord  with  some  of  the  255;   Crim.  Pra,  II,  §  777;  8  Chit 

precedents,  and  it  would  make  the  Crim.  Law,  985, 986;  Johnson  tx  Com., 

allegation  apparently  more  precise,  29  Grat  796;  Com.  tx  Glover,   111 

to  add  here  "and  while  he  was."  Mass.  895;  R  tx  Bartlett,  55  Me.  200; 

But,  alike  in  reason  and  authority,  it  R  tx  Carver,  49  Ma  588. 
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any  dwelling-house,  the  owner  or  any  other  person  being  therein 
and  put  in  fear;"  and  Chitty  has,  under  this  clause,  the  fol- 
lowing: — 

That  A.,  etc.,  on«  eta  [with  force  and  arms  ^  ],  at,  etc  one  silver  teapot 
of  the  value  of,  eta,  of  the  goods  and  chattels  of  one  Z.,  in  the  dwelling- 
house  of  her  the  said  X,  there  situate  then  and  there  foimd  and  being,  felo- 
niously did  steal,  take  and  carry  away;  and  her  the  said  X,  then  and  there 
being  in  the  said  dwelling-house,  did  then  and  there  put  in  bodily  fear  of 
her  life;  against  the  peace,  eta' 

§  58S.  From  particular  place.' — The  statutes  enhancing 
the  punishment  of  larcenies  when  committed  in  particular 
places,  which  they  specify,  are  in  varying  terms,  and  the  pleader 
should  be  careful  to  follow  those  of  the  one  on  which  he  is 
proceeding.  The  form,  to  be  varied  with  the  differing  statutes, 
may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  did,  in  the  dwelling-house  [or  shop,  or  store, 
or,  eta,  employing  the  term  in  the  statute  when  sufficiently  definite^]  of  X., 
one,  eta  [setting  out  the  articles  stolen,  and,  when  necessary,  their  respect- 
iTe  values^],  of  the  property*  of  the  said  X  [or  of  Y.],  then  being  in  said 
dwelling-house  [or,  shop,  eta^^  feloniously  steal,  take  and  cany  away; 
against  the  peace,  eta" 

1  Needless.    Ante,  %  4a  special  statutory  terms;  because  the 
3  8  Chit  Grim.  Law,  086;  Grim.  Pra,  averment  that  the  defendant  stole 
n,  §  778.    For  a  form  adjudged  not  the  goods  in  the  dwelling-house  car- 
good,   see   Rex    v.   Etherington,   2  ries  with  it  the  idea  that  they  were 
Leach  (4th  ed),  671.  in  it    And  see  ante,  §  683  and  note. 
*Crim.  Pra,  U,  §  778;  Crim.  Law,  On  the  other  hand,  as  statutes  of 
n,  §§  900-902;  Stat  Crimes,  §§  2SS,  this  sort  are  interpreted  to  extend 
234  only  to  goods  tmder  the  protection  of 
^  Such  words  as  **  dwelling-house,"  the  place  and  otherwise  within  their 
"  shop  **  and  ''  store  "  are  sufficiently  spirit  (Stat  Crimes,  g§  288, 284;  Crim. 
speoifio;  and,  if  one  of  them  is  in  the  Law,  II,  g  902),  there  would  appear 
statute,  the  pleader  has  only  to  trans-  to  be  ground  for  requiring  even  more 
fer  it  to  the  indictment    Query,  as  of  allegation  than  is  contained  in 
to  "building:"    Com.  «.  Smith,  111  this  clausa    The  form,  as  given  in 
Mass.  429;  Rex  v.  Hickman,  1  Leach  the  text,  accords  with  the  majority 
(4th  ed.),  818;  Crim.  Prou,  II,  §  779.  of  the  precedents,  which  certainly 
If  "public  place"  were  the  statutory  do  not  demand  more^  and  it  might 
term,  it  would  not  suffice  in  the  in-  not  be  quite  safe  with  less. 
diotmeat»  but  the  particular  public  ®  See,  for  forms  and  precedents  for 
plaoe  must  be  stated.    Stat  Crimes,  larceny  from  dwelling-hoase,—anfe, 
gg  90^-906;  ante,  g  493.  g  587;  3  Chit  Crim.  Law,  985-987;  6 
^Ante,  g§  682,  588.  Cox^  Q  C.  Ap.  16;  Rex  v.  Pope,  1 
•  Ante,  g  582  and  note.  Leach  (4th  ed.),  886 ;  Rex  v.  Campbell, 
''Then   being,  etc.— This  clause  2  Leach  (4tli  ed.),  564;  Campbell  v, 
would  seem,  on  first  impression,  not  Reg.,  1  Cox,  a  a  269, 11 Q.  K  799, 800; 
to  be   necessary,  except  to  cover  Cqul  vl  Curtis,  11  Pick.  134;  Com.  i\ 
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§§  589-592.]  8PBCIFI0  offensbs.  [book  in. 

§  6S9.  From  the  person.^ — The  indictment  must  cover  the 
special  statutory  terms;  but,  assuming  that  it  does,  it  may  be 
the  same  as  for  simple  larceny,'  enlarged  by  the  words,  in  any 
appropriate  connection,  "fropi  the  person  of  the  said  X." 
Thus,— 

That  A.,  eta  [as  at  ante,  §  583,  down  to  and  including  **  property  of  X."i 
from  the  person  of  the  said  X,<  feloniously  did  steal,  eta^ 

§  590,  Description  qf  things  stolen: — 

Special  care  —  is  required  in  this  part  of  the  indictment.  For 
not  only  must  it  be  legally  sufficient,  but  in  prudence  it  should 
be  sach  as  not  needlessly  to  embarrass  the  proofs  at  the  trial. 
For  example,  the  color  of  an  article  or  an  animal  is  often  un- 
certain, or  it  varies  with  the  lights  in  which  it  is  seen,  or  the 
witness  is  color  blind.  Its  averment  is  never  necessary,  and 
consequently  is  never  prudent.  And  the  same  observation  ap- 
plies to  various  other  descriptive  matter  which  incautious 
pleaders  are  in  the  habit  of  introducing  into  their  allegations 
to  create  trouble  at  the  trial.  For  however  unnecessary  such 
matter  may  be,  it  must  be  proved  precisely  as  laid  or  the  case 
will  miscarry  by  reason  of  the  variance.* 

§  591.  Elsewhere — Here. —  In  "Criminal  Procedure"  we 
saw  what  are  the  legal  requirements.*  The  purpose  here  will 
be  to  present  some  forms  which,  while  good  in  law,  are  prac- 
ticably convenient.  If  not  complete,  they  will  furnish  analo- 
gies to  which  others  may  conform. 

§  592,  For  common-law  larcenies. —  For  the  larceny  of 
articles  which  are  the  subjects  of  this  offense  at  the  common 
law,  the  descriptions  of  them  may  be  such  as  — 

One  horse  [or  colt»  or  mare,  or  gelding],  of  the  value  of,  eta  [or  two 

Williams,  9  Met  273;  Inman  u  a,  64       i  Grim.  Law,  II,  §§  805-^90;  Grim. 

Ga.  219;   Smith  v.  a,  60  Ga.  430;  Pra,  II,§780. 

SaUie  v.  a,  89  Ala.  691 ;  Moore  v.  a,  40       >  Ante,  %  oSa 

Ala.  49.    From  storehouse,— Davis       'Grim.  Pra,  n,  §  780. 

V.  a,  83  C^  98;  Jenkins  v.  S.,  50  Ga.       ^For  forms  and  precedents,  see  8 

25a   From  shop,  etc.,— 8  Ghit  Grim.  Ghit  Grim.  Law,  988;  6  Gox,  Q  (X 

Law,  986.     From   lodging-room,—  Ap.  18;  Rex  u,  Graddock,  3  Den.  G.  GL 

Bex  «.  Goddard,  2  Leach  (4th  ed.),  81;  Beg.  v.  FaUon,  Leigh  &  G.  217,  9 

545;  Bex  v,  Burnel,  2  Leach  (4th  ed.),  Gox,  d  d  242;  Du  Bois  «.  a,  50  Ala. 

588 ;  Bex  v.  Palmer,  2  Leaoh  (4th  ed.)  189. 

680.  From  building,— Gom.  v.  Smith,       ^CriuL  Pra,  I,  §§  485, 486, 488;  Stat 

111   Mas&  429.     From   church,- 8  Grimes,  §  44a 

Ghit  Grim.  Law,  987.  From  wrecked       •  Grim.  Pro„  11,  §§  700-712^  731-785. 

ship,—  3  Ghit  Grim.  Law,  109a 
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OH.  XLIX.]  LABOBNY —  SIMPLE  AND  COMPOUND.  [§  592. 

horses  each  i  of  the  value  of,  eta,  or^  two  horses  the  one  of  the  value  of,  etc., 
and  the  other  of  the  value  of,  eta ;  or,  one  horse  of  the  value  of,  eta,  one 
horse  of  the  value  of,  eta,  and  one  other  horse  of  the  value  of,  etc.].^ 

Three  cows  each  of  the  value  of,  eta ;  *  one  ox  of  the  value  of,  eta  [or 
two  oxen  each  of  the  value  of,  eta];  ^  six  sheep  each  of  the  value  of,  eta ;  * 
one  carcass  of  mutton  [or  one  sheep  killed  and  dressed  for  food]  of  the  value 
of,  eta;<^  seven  hogs,  two  thereof  each  of  the  value  of,  eta,  two  others 
thereof  eaoh  of  the  value  of,  eta,  and  one  thereof  of  the  value  of,  eta;  ^  one 
barrel  of  pork  [or  twenty-five  pounds  of  pork]  of  the  value  of,  eta 

Twenty  pounds  of  wool  [in  a  case  where  the  defendant  caught  live  sheep 
and  pulled  the  wool  from  them],  eaoh  pound  thereof  of  the  value  of,  eta;  ^ 
one  thousand  gallons  of  water  [taken  from  a  water-supply  company],  each 
hundred  gallons  thereof  of  the  value  of,  eta:'  ten  thousand  cubic  feet  of 
illuminating  gas  [where  the  defendant  surreptitiously  attached  a  pipe  to 
the  supply  pipe  of  a  gas  company],  each  cubic  foot  thereof  of  the  value  of, 
eta ;  ^^  six  quarts  of  milk  [as  well  where  it  is  taken  by  milking  another's 
cow  as  in  other  oases],  each  quart  thereof  of  the  value  of,  eta^^ 

1  Ante^  §  583  and  note.  one  penny,"  eta    The  defendant  had 

*CrinL   Pra,  II,  §§  700,  713-715;  drawn  the  water,  without  permis- 

Stat  Crimes,  g§  212,  247,  note,  248,  sion,  from  the  tap  of  a  water-supply 

426, 440, 442.  For  precedents,  see  May-  company.    There  was  a  oonviotion 

nard  v.  &,  46  Ala.  85;  Myers  u  P.,  without  objection  tD  the  form  of 

26  HL  178;  S.  v.  Major,  14  Rich.  76;  the  allegation.  But,  with  us,  a  charge 

Halkem  v.  Com.,  2  Va.  Ca&  4;  Snow  of  stealing  two   **  bottles  "  of  liquid 

t)L  S.,  6  Tex.  Ap^  284;  3  Chit  Crim.  is  held  not  to  be  sustained  by  proof 

Law,  980.  that  the  defendant  filled  his  own 

*Crim.  Pra  and  Stat.  Crimes  as  bottles  from  the  cask  of  the  in- 
above;  S.  u  Hamblin,  4  S.  C.  1;  Stol-  jured  person.  CriuL  Pra,  II,  §  710. 
lenwerk  v.  S.,  55  Ala.  142;  P.  u  Wink-  And  plainly,  in  both  these  oases,  the 
ler,  9  CaL  234.  fluid  was  stolen  before  it  became  a 

4  S.  t7.  Leavitt,  66  Me.  440;  Musquez  **  bucket  '*  or  *"  bottle  "  thereof.    Yet 

V,  S.,  41  Tex.  226.  as  a  gallon  is  a  measure  independent 

<^3  Chit  Crim.  Law,  980;  Reg:  v.  of  the  particular  vessel  holding  it, 
Barran,  Jebb,  245;  Reg.  v,  Martin,  1  there  was  a  certain  number  of  gal- 
Den,  a  0.  898, 399,  2  Car.  &  K.  950,  8  Ions  as  well  before  the  theft  as  after- 
Cox,  a  C.  447.  ward. 

•The  single  word  "sheep,"  "ox,"  "Reg.  v.  White,  Dears.  203,  6  Cox, 

''cow,"  eta,  means  the  live  animal  G.  C.  213;  Com.  v. Shaw,  4  Allen,  308; 

CrinL  Pra,  II,  §  70a  Reg.  v.  Firth,  Law  R.  1  a  a  172. 

7  Beard  v,  S.,  54  Ind.  418;  Boykin  ^^  Of  course,  the  allegation  in  other 

u  S.,  84  Ark.  448;  McDowell  u  S.,  61  terms  may  be  equally  good.    A  prece- 

Ala.  172;  Bonner  u  a,  55  Ala.  242;  dent  in  Chit  Crim.  Law,  982,  is,— 

Hunt  tx.  S.,  55  Ala.  138;  Sl  v.  Mat-  That  A.,  eta,  on,  etc.,  at,  eta,  "un- 

thews,  20  Ma  55.  lawfully  did  enter  a  certain  stable 

*  Rex  u  Martin,  1  Leaoh  (4th  ed),  there  situate,  belonging  to  one  X, 
17L  and  then  and  there  unlawfully  and 

*  In  Ferens  v.  O'Brien,  15  Cox,  C  CL  injuriously  did  milk  a  certain  cow, 
832,  the  averment  was  "  feloniously  of  and  belonging  to  the  said  X.,  being 
did  steal,  take  and  carry  away  two  in  the  stable  of  him  the  said  X. ;  and 
buckets  of  water  of  the  value  of  that  he  the  said  A.  by  such  milk- 
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§§  593-595.]  SPECIFIC  offenses.  [book  ni. 

Twelve  pounds  of  beef,  each  pound  thereof  of  the  value  of,  etc.;  fourteen 
pounds  of  lamb,i  killed  and  dressed  for  food,  each  pound  thereof  of  the 
value  of,  etc.;  one  turkey,  killed  and  dressed  for  food,  of  the  value  of,  eta ; ' 
three  eggs  of  hens,'  each  egg  of  the  value  oi^  etc.* 

§  593.  Other  forms  —  may  readily  be  constructed  by  con- 
sidering these  and  the  expositions  in  ^  Criminal  Procedure  "^ 
and  "Statutory  Crimes."* 

§  594,  Statutory  larcenies. —  Where  a  thing  is  newly  made 
the  subject  of  larceny  by  a  statute,  it  should  be  described  after 
the  analogies  from  the  rules  for  common-law  larceny,  following 
also  the  statutory  terms,  as  in  other  indictments  on  statutes.*^ 
Hence, — 

§  595,  Practical  methods. —  As  the  statutes  of  our  states 
vary,  and  even  those  of  the  same  state  change  from  time  to 
time,  it  is  not  safe  simply  to  follow  a  printed  form,  whether 
found  in  a  book  of  precedents  or  in  an  adjudged  case.  The 
pleader,  before  he  draws  the  indictment,  should  lay  before  him 
the  particular  statute  on  which  he  is  to  proceed,  with  the  judi- 
cial interpretations  of  it  which  the  courts  have  made,  or  he 
deems  they  will  make.^  And  he  should  bear  in  mind  that  he 
must  cover  its  interpreted  terms,  according  to  the  ordinary 
rules  for  indictments  on  statutes,®  and  at  the  same  time  satisfy 
the  common-law  rules  for  describing  the  things  stolen.    Thus, — 

hig  did  then  and  there  draw  and  the  word  "  meat "  is  too  indeflniter 

extract  three  quarts  of  milk,  of  the  Grim.  Pra,  II,  g  700L 

value  of  three  pence,  from  and  out  *Coln. — How  to  describe  coin,  cm> 

of  the  said  cow;  and  the  said  three  rent  and  uncurrent»  ante,  g§  403,  and 

quarts  of  milk,  so  drawn  and  ex-  note,  404»  407,  438,  note;  Grim.  Pra^ 

tracted  as  aforesaid,  of  the   goods  II,  §§  708-705;  8  Chit  Grim.  Law, 

and  chattels  of  the  said  X,  he  the  060,  987;  6  Cox,  Q  Q  Api  7,  187: 

said  A.  then  and  there  unlawfully  SaUieu  a,89Ala.691;  &uBartlettr 

and  feloniously  did  steal,  take  and  65  Ma  200;  Daily  «.  a,  10  Ind.  586; 

carry  away,"  eta  B.  v.  Evans,  7  GiU  &  J.  290;  Lavarre 

1  Perhaps  « fourteen  pounds  of  «.  &,  1  Tex.  Ap.  685,  686.  Books— 
lamb  **  would  be  held  to  indicate  the  Printed  sheets. —  One  hundred  cop- 
killed  and  dressed  article,  not  the  ies  of  the  printed  sheets  of  a  certain 
living  creatura  But  the  fuller  form  publication  caUed,  etc*  is  good,  but 
in  the  text  is  certainly  saf  a  not  supported  by  proof  of  the  lar- 

*  Compare   with    Grim.   Pra,   II,  oeny  of  them  after  they  are  bound. 

§  706.  Com.  V,  Merrlficld,  4  Met  46a 

<  "  Of  hens,"  necessary.    Id.,  §  707.  •  Grim.  Pra,  II,  §  780  et  seg.;  Stat 

«  "  Meat"  —  AU  these  things,  and  Crimes,  §  41& 

many  more^  are  "meat; "  therefore  ''Ante,  gg  82-84 

•GrinL  Pra,  I,  g§  60&-64& 
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OH.  XLIX.]  LASOENT  —  SIMPLE  AJSTD  OOMPOUIO).      [§§  596-598. 

§596.  Ore  from  mine. —  Under  a  statute  making  it  larceny 
to  '^  steal  .  •  •  the  ore  of  any  metal  .  •  «  from  any 
mine,"  *  the  ore  should  be  described  according  to  the  rules  of 
the  common  law;  that  is,  if  we  follow  the  ordinary  precedents^ 
by  saying  so  many  pounds  of  ore.  Then  looking  into  the  stat- 
ute, we  find  the  added  words  ''of  any  metal; "  and  these  must 
be  covered.  Probably  the  word  "metal"  alone  would  be 
deemed  too  general  in  allegation,  consequently  the  species  of 
it  should  be  stated.'  And,  lastly,  we  have  the  statutory  ex- 
pression "  from  any  mine."  This  also  must  be  taken  into  the 
averments;  and  it  will  not  be  adequate  simply  to  say,  after 
the  ordinary  common-law  precedents,  "  then  and  there  being 
found."  •    The  form  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  feloniously  steal,  take  and  carry  away, 
from  the  mine  of  copper  of  X.,  twenty  pounds  of  copper  ore,  of  the  value 
of,  eta,  of  the  property  of  the  said  X;  against  the  peace,  eta^ 

§  597.  Lead  fixed  to  dwelling-house. —  Under  the  statutory 
words  "  steal,  rip,  cut,  or  break  with  intent  to  steal,  any  lead, 
etc.,  being  fixed  to  any  dwelling-house,"  etc.,*  the  averments 
are  governed  by  the  same  principles;  thus, — 

That  A.,  eta,  on,  eta,  at,  eta,  sijcty  pounds  of  lead,  of  the  value  of,  eta, 
of  the  property  of  X,  then  and  thero  being  fixed  to  the  dweUing-house  of 
the  said  X,  feloniously  did  rip,  steal,  take  and  carry  away;  against  the 
peace,  eta* 

§  598.  Things  growing  on  land  —  are  in  most  of  our  states 
made  the  subject  of  larceny,  but  in  varying  terms.  Under  a 
provision  to  punish  "  any  person  who  shall  unlawfully  go  upon 
the  lands  of  another,  and  any  person  who  shall  unlawfully  pull 
oflf,  or  pull  off  and  carry  away,  any  corn  growing  on  the  stalk, 
or  any  fruit  on  the  tree,  bush,  or  plant,  pumpkin  or  melon  on 
the  vine,  or  other  annual  product  attached  to  the  realty,  or 

124  &  25  Vict,  a  90,  g  88  (re^naot-       *4  Gea  2,  a  8a 
ing  in  substanoe  2  &  8  Vict,  a  68,       *8  Chit  Crim.  Law,  078.    And  see, 

§  10).  for  other  forms^  Bex  v.  Hickman,  1 

s  Grim.  Pro.,  I,  §  6191  Leach  (4th  ed),  818;  6  Ck)x,  C.  a  Ap. 

*  Reg:  V,  Trevenner,  2  Moodj  &  B»  &-10.    For  the  larceny  of  lead  fixed  to 

47(1  a  wharf,  under  the  similar  statute  of 

^  For  forms,  see  Reg.  tx.  Trevenner,  7  &  8  Gea  4  a  29,  §  44,  the  allegations 

tuprcL  And,  under  the  modified  En-  are  suhstantiaUy  the  same.    Reg.  v, 

glish  procedure,  ArohU  Grim.  PL  &  Rice,  BeU,  a  a  87, 8  Ck>x,  a  a  lia 
Et.  (19th  ed.)  897;  6  Ck>x,  Q  G  Ap^ 
10,  It 
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§^  599-601.]  8FE0IFI0   0FFBN8BS.  [bOOK  IIL 

growing  ia  the  soil,  of  the  value  of  ten  cents  or  upwards,  the 
property  of  another,"  —  creating,  the  reader  perceives,  a  mis- 
demeanor similar  to  but  not  larceny, —  it  will  be  good  in  alle- 
gation to  say, — 

That  A.,  eto^  on,  etc.,  at,  eta,  unlawfully  went  upon  the  land  there  of  one 
Z.,^  and  upon  said  land  then  unlawfully  pulled  off  and  oarried  away  there- 
from one  half  bushel  of  com  in  the  ear  there  growing  on  the  stalk,  of  the 
value  of,  eta,  of  the  property  of  said  X;  against  the  peace,  eta' 

§  699.  Another. — Under  a  statute  making  it "  petit  larceny '» 
for  one  to  "  steal,  take,  and  carry  away  any  roots,  plants,  grain, 
corn,  flax,  hemp  or  any  cultivated  grass  or  fruit,  in  which  he 
has  no  right  or  interest,  standing,  lying  or  being  on  the  land 
of  another,"  it  will  be  good  in  allegation  to  say, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  unlawf uUy  [and  feloniously  1  steal, 
take  and  oarry  away  from  the  land  of  one  X  there,^  one  bushel  of  com 
then  standing  and  being  on  said  land  [of  the  value  ot,  eta^^J,  of  the  property 
of  the  said  X,  he  the  said  A.  not  then  and  there  having  in  said  com  any 
right  or  interest;  against  the  peace,  eta* 

§  600.  Growing  or  outstanding  crop. —  The  provisions  in 
the  last  two  sections  may  be  deemed  within  the  general  class 
of  legislation,  prevailing  in  various  states,  for  the  protection  of 
a  growing  or  outstanding  crop.  The  statutes  are  diverse,  and 
the  indictment  must  cover  the  particular  one  on  which  it  is 
drawn.^ 

§  601.  Writings. —  The  method  of  charging  a  writing,  made 
by  statute  a  subject  of  larceny,  appears  in  the  foregoing  an4 

1  In  the  form  before  me,  the  pleader  and;  as  to  which,  see  ante,  %  508  and 

proceeds  here  to  describe  the  land,  nota 

But  in  principle  this  cannot  be  neces-  '^  On  a  statute  simply  in  the  words 

sary.    Ante,  §§  442  and  note,  444  and  quoted  in  this  section,  this  aUega- 

note;  Dorrell  v,  S.,  80  Ind  566u  tion,  though  in  the  form  before  me, 

*S.  V.  Allisbach,  69  Ind  50.    And  is  n0t  necessary.    Ante,  g§  174  408, 

see  post,  §§  599,  600.    This  offense  is  420,  582,  and  the  notes  thereta 

likewise  a  species  of  trespass  on  land ;  ^&,v,  Schatz,  71  Ma  502l    And  see 

also,  of  malicious  mischief.  See  those  post,  §  600. 

titles.  7  Consult  a  v.  Pendef.  83  N.  G.  651 ; 

*The  word  **  feloniously  **  is  not  in  Holly  v.  S.,  54  Ala.  288;  Harris  v.  &, 
the  form  before   ma    At  common  '  60  Ala.  50;  S.  u  Sears,  71  N.  GL  296. 

law,  petit  larceny  is  a  felony,  and  it  There  are  forms  in  Preacher  v.  S.,  61 

should  be  laid  as  committed  feloni-  Ala.  22;    Lyon  v.  8.,  61    AUl  224; 

ously.   But  it  is  misdemeanor  in  some  Pinckard  u  S.,  62  Ala.  167;  Smither- 

of  the  states;  when,  of  course,  the  man  v.  S.,  63  Ala.  24;  Johnson  r.  S., 

word  "feloniously"  is  not  required.  68  Ind.  48;  a  r.  Liles,  78  N.  (J  496; 

Grim,  Law,  I,  §§  679, 935.  a  v.  Walker,  87  N.  G  54L     And  see 

^  The  form  before  me  describes  the  the  title  Trespass  to  Lanix 
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CH.  XUX.]  LAKOENY  —  SIMPLE  AND  OOHPOUKD.  [§  602. 

in  ¥  Criminal  Procedure.'*  *  In  the  statutory  words  or  their 
equivalents,^  and  in  so  many  of  them  as  to  include  all  qualify- 
ing matter,'  it  is  designated  simply  as  any  ordinary  ohattel  is, 
in  the  common-law  indictment.*    Thus, — 

§  602.  Bank-note* —  On  the  single  term  •*  bank-note  "  in  a 
statute,  accompanied  by  nothing  to  require  enlargement  or 
limitation,  it  is  adequate  and  practically  best,  where  the  proofs 
will  be  sufficiently  definite,  to  say,— ^ 

One  bank-note  [or  bank-bill]  for  the  payment  and  of  the  value  of»  eta, 
of  the  property  of,  eta  [or,  five  bank-notes,  each  for  the  payment  and  of 
the  value  of,  eta,  of  the  property  of,  eta].' 

1  Ante,  §  594  et  aeq, ;  Crim.  Pra,  II,  was  bound  to  prove  the  exact  amount 

§§7H781, 78a  of  the    value   and    number    laid, 

sCrim.  Pro, I,  §§  612, 618,619.  Thus,  whereas,  if  he  proved  only  one  bank- 

if  the  term  In  the  statute  is  ''bank-  note  of  the  value  of  one  pound,  it 

note,"  the  word  of  larger  meanings  would  be  sufficient  to  maintain  the 

"  note,"  win  not  suffice  in  allegation,  charge.    If  the  indictment  charged 

Rex  V,  Craven,  Rusa  &  Ry.  14  the  things  to  have  been  nine  printed 

'  Antef  §  696;  Crim.  Pro.,  II,  §  784;  books  of  the  value  of  nine  pounds,  in- 

Kearney  tx  El,  48  Md.  IfL  stead  of  nine  bank-notes,  and  one 

4  Crim.  Pra,  II,  §§  783-785;  Rex  v.  book  had  been  proved  to  have  been 

Johnson,  8  M.  &  S.  589;  P.  tx  Jack-  stolen,   it   would   have   been   well 

son,  8  Barlx  687.  enough;  so  here  it  is  laid  that  the 

*  Crim.  Pra,  II,  §  732.    In  the  lead-  amount  is  nine^  and  the  value  nine 

ing  oase  of  Rex  v,  Johnson,  8  M.  &  S.  pounds,  and  why  is  not  this  the  same? 

589,  the  allegation,  which  was  ad-  The  total  amount  in  both  cases  im- 

judged  good,  was  "divert,  to  wit,  ports  that  the  number  consists  of 

nine  bank-notes  for  the  payment  of  more  than  one,  but  still  more  than 

divers  sums  of  money,  amounting  in  one  need  not  be  proved."    pp.  547, 

the  whole  to  a  certain  sum  of  money,  548.  Still  in  some  circumstances  and 

to  wit,  the  sum  of,"  eta    And  Lord  before  some  courts,  this  form,  wliile 

Eilenborough,  C.  J.,  said:   "I  con-  legally  good,  will  be  practically  em- 

sider  that,  after  the  statutes  made  barrassihg;  as  explained   in  Crim. 

bank-hotes  the  subject  of  larceny,  Pra,  II,  §  714    And  see  the  North 

they  might  be  described  in  thesame  Carolina  case  of  S.  v.  Brown,  8  Jones 

manner  as  other  things  which  have  (N.  C),  448.   Chitty's  form,  much  fol- 

an  intrinsic  value^  that  is,  by  any  de-  lowed,  is,  besides  some  surplusage, 

scription  applicable  to  them  as  a  "  one  bank-note  for  the  payment  of 

chattel    •    •    .    Now,  in  this  indict-  ten  pounds,  and  of  the  value  of  ten 

ment^  the  notes  are   described   as  pounds,"  of  the  property,  eta  8  Chit 

bank-notes;  it  sets  forth  both  num-  Crim.  Law,  974a.     Similar,  for  ex- 

ber,  value  and  species.    Bank-note  ample,  are  the  indictments  in  Rex  v, 

is  the   species,   the   value  is  nine  Pearson,  1  Moody,  318,  814;  Reg.  v. 

pounds,  and  the  number  is  stated  to  (haddock,  2  Den.  CL  C.  81;  Rex  v, 

be  nina     And  thus  we  find  there  Walsh,  2  Leach  (4th  ed.),  1054.  Russ. 

has  been  a   compliance   with   the  &  Ry.  215.  And  see  forms  m  Adams 

strict  and  literal  rule  of  law.  ...  It  v.  Com.,  28  Grat  949;  Johnson  v, 

has  been  argued  as  if  the  prosecutor  Coul,  24  Grat  555;  S.  v.  Cotton,  4 
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§  603.  Same— (Description^  etc,^  unknown), — In  the  greater 
number  of  cases  it  is  impossible  for  the  prosecuting  power  to 
describe  the  bank-bills  thus  precisely;  so  the  description  should 
be  made  as  near  to  the  foregoing  form  as  the  proofs  will  admit, 
with  the  proper  averment  of  the  grand  jury's  want  of  knowl- 
edge.^ The  pleader  should  not  follow  a  general  formula  for 
this,  but  adhere  to  the  special  facts.  Some  of  the  methods 
which  have  been  accepted  in  our  courts  are, — 

"Divers  bank-biUs,  commonly  known  and  denominated  national  cur- 
rency, of  divers  denominations,  the  number  and  denomination  of  which  are 
to  the  grand  jury  unknown,  of  the  amount  and  value  of  six  hundred  and 
fifty  dollars,  which  said  bank-bills  circulated  and  passed  as  money,  and 
which  were  then  and  there  the  property  and  in  the  possession  of,"  eta' 

''Divers  promissory  notes,  payable  to  the  bearer  on  demand,  current  as 
money  in  said  commonwealth,  of  the  amount  and  of  the  value  of  eighty 
dollars,  a  more  particular  description  of  which  is  to  the  jurors  unknown," 
etc.* 

''Divers  notes  of  the  United  States  currency,  the  number  and  denomina- 
tion of  which  are  to  the  grand  jurors  aforesaid  unknown,  for  the  payment 
of  divers  sums  of  money,  in  the  whole  amounting  to  the  sum  of  forty  dol- 
lars^ the  property  and  notes  of,"  eta^ 

"  Divers  and  sundry  genuine  and  current  treasury  notes,  of  different  de- 
nominations, issued  by  the  treasury  department  of  the  United  States,  and 
divers  and  sundry  genuine  and  current  bank-notes,  of  different  denominar 
tions,  issued  by  different  and  sundry  national  banks,  organized  under  the 
laws  of  the  United  States,  all  of  which  treasury  notes  and  bank-notes 
amounted  to  the  sum  of  and  were  of  the  value  of  two  hundred  and  fifty 

Foet  (N.  H.)  143;  S.  v,  Cassel,  2  Harr.  of  the  goods,  chattels  and  propertj 

&  G.  407.    Some  of  those  American  of,"  eta    P.  v,  Jackson,  8  Barb,  637. 

forms  which  more  or  less  differ  from  "  One  wallet  of  the  value  of  sev- 

the  one  in  our  text  are—  enty-five  cents;  one  United  States 

"  One  note  of  the  United  States  note,  commonly  called  greenback,  of 

currency,  for  the  payment  of  twenty  the  value  of  ten  dollars;  and  one 

dollars,  and  of  the  value  of  twenty  United  States  note,  commonly  called 

dollars,"  eta    Johnson  u  Com.,  29  greenback,  of  the  value  of  two  dol- 

Orat  796.  lars;  two  United  States  notes,  eta 

*' Ten  promissory  notes  called  bank-  [as  above];  two  bills  purporting  to 

notes,  issued  by  the  Chickapee  Bank,  be  issued  by  some  national  bank,  so 

for  the  payment  of  divers  sums  of  called,  of  the  value  of  five  dollars 

money,  amounting  in  the  whole  to  each,  of  the  moneys,"  eta    McEntee 

the  sum  of  fifty  dollars,  and  of  the  v,  S.,  24  Wis.  43. 

value  of  fifty  dollars;  ten  promiasory  i  Grim.  Pra,  I,  §§  493-498;  II,  §705. 

notes  called  bank-notes,  issued  by  the  ^  S.  v.  Hoppe,  89  Iowa,  468. 

Agawam  Bank,  for  the  payment  of  '  Cono.  v.  Gallagher,  126  Mass.  54; 

divers  sums  of  money,  amounting  in  Com.  v.  Glover,  111  Mass.  895. 

the  whole  to  the  sum  of  fifty  dollars,  *  Johnson  v.  Com.,  29  Grat  796w 
and  of  the  value  of  fifty  dollars,  eta, 
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dollars,  and  were  the  property  of  one  X;  a  more  particnlar  description  of 
which  treasury  notes  and  bank-notes,  or  of  any  or  either  of  them,  is  to  the 
said  grand  jury  unknown."  ^ 

§  604,  Promissory  note — Bill  of  exchlinge. —  Promissory 
notes  and  bills  of  exchange  may  be  averred  in  the  same  short 
way,  unless  the  statute  has  descriptive  or  limiting  words  which 
the  rules  of  pleading  on  statutes  require  to  be  covered.  Thus, — 

Two  promissory  notes  each  for  the  payment  of  one  hundred  dollars,  of 
the  value  of  one  hundred  dollars,  and  one  bill  of  exchange  for  the  payment 
of  five  hundred  dollars,  of  the  value  of  five  hundred  dollars,  severally  the 
property  of,  etc.* 

§  606.  Other  writings  —  are  in  larceny  described  after  the 
same  rules.  Practically,  in  all,  the  pleader  is  sometimes  need- 
lessly minute.' 

§  606.  Animals  and  fish. —  Under  this  head  the  foregoing 
forms  and  directions,  in  connection  with  explanations  in 
**  Criminal  Procedure  "  and  Statutory  Crimes,"  *  will  suffice. 
But  a  reference  to  some  places  wnere  precedents  may  be  found 
will  be  convenient.* 

§607.  Other  forma:— 

Originally  stolen  in  another  county  or  state. —  Since  larceny 
consists  of  any  asportation  of  the  goods  of  another  through 
trespass,  by  one  who  simultaneously  means  to  steal  them,^  the 
complete  offense  is  committed  in  every  locality  in  which  such 
asportation,  trespass  and  intent  to  steal  concur;  so  that  the 
same  goods  may  thus  be  stolen  successively,  by  the  same  per- 

la  u  Taunt,  16  Minn.  lOa    This  Reg.  v.  Heath,  2  Moody,  38;  Reg.  %\ 

form  might,  in  almost  any  state  of  Lowne,  Law  R.  1  C.  G.  61, 10  Cox,  C. 

the  facts,  be  maae  more  compact  C.  8881    Records  of  jnstice  conrt,— 

and  convenient  of  management  at  Wilson  n  S.,  5  Pike,  513. 

the  trial    For  a  form  good  in  Ala-  *  Grim.  Pra,  II,  §§  706-709,  713; 

bama,  while  not  drawn  on  the  Code^  Stat.  Crimes,  §§  425-429. 

see  Du  Bois  v.  a,  50  Ala.  189.  ^  Deer,    8    Chit  Crim.  Law,   975. 

2  For  forms   and  precedents,  see  Horse,  8  Chit.  Crim.  Law,  980.    Cat 

Crim.  Pro.,  II,  g  782;  3  Chit  Crim.  tie,  6  Cox,  C.  a  Ap.  8;  Wessells  r. 

Law,  974,  975,  964;  6  Coz,  C.  C.  Ap.  Ter.,  MoCahon,  100;  Parmer  v,  a,  41 

7;  Du  Bois  v,  a,  50  Ala.  139;  a  u  Ala.  416.    Dog,  6  Cox,  C.  C.  Ap.  137; 

Fenn,  41  Conn.  590.  Ward  tx  a,  48  Ala.  161.    Animals, 

'For     forms,     see,    Larceny    of  Adams  v.  a,  60  Ala.  52;  Goodson  v, 

drafts,— Phelps  v.  P.,  72  N.  Y.  884,  a,  82  Tex.  121.    Fish,  a  v.  Krider,  78 

886.    Deed,— 4  Cox,  C.  Q   Ap.  1&  N.  Q  481.    Fish  and  oysters,  8  Chit 

Railroad  ticket,— Com.  u,  Randall,  CrinL  Law,  976-978. 

119  Masa  107.    Talaable  security,—  «  Crim.  Law,  II,  §§  758,  794,  799. 
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son,  in  as  many  countries,  states  and  counties  as  he  can  carry 
them  into  or  through.  And  he  may  be  indicted  in  any  place 
wherein  these  things  transpired  together,  within  the  jurisdic- 
tion of  the  prosecuting  power,  at  its  election.^  Such  is  the 
doctrine  of  principle,  judicially  sustained  in  a  part  of  our  states. 
But  in  large  numbers  of  the  cases,  English  and  American,  the 
judicial  understanding  has  been  apparently  in  an  eclipse,  and  re- 
sults have  been  announced  more  or  less  in  conflict  with  those  to 
which  this  doctrine  would  conduct.  For  example,  no  judge  has 
maintained  in  words,  that  the  laws  of  a  foreign  state  or  country 
could  so  operate  with  us  as  to  exempt  a  man  from  punishment 
for  violating  our  own  laws  on  our  own  soil;  yet  many  have 
held  this  in  effect,  refusing  to  convict  one  of  the  larceny  of 
goods  in  our  own  state  if  he  had  first  stolen  them  in  another 
state  or  country,  from  which  he  brought  them  here.'    Now, — 

§608.  How  the  indictment, —  Under  the  correct  doctrine, 
it  not  being  important  to  consider  of  the  other  cases,  the  suf- 
ficient and  better  way  is  to  frame  the  indictment  without  any 
reference  to  what  took  place  in  other  localities,  simply  for  the 
larceny  in  the  county  of  the  jurisdiction.  Where,  as  in  some 
states,  there  is  a  statute  on  the  subject,  its  terms  will,  of  course, 
if  it  IS  the  foundation  of  the  proceeding,  be  pursued.' 

§  609.  Special  elements  by  statute  —  (Texas). — Where  a 
statute  has  created  a  larceny  with  special  elements,  differing 
from  those  of  the  common  law,  they  must  be  covered  by  the 
allegations.^  Even  a  legislative  enactment  dispensing  with 
tnis  requirement  will  be  void  as  unconstitutional.'^  In  Texas, 
under  a  statute  given  elsewhere,'  the  averments  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  feloniously  and  f raudulentlj  steal  and 
take  from  the  possession  of  X,  six  work  oxen,  each  of  the  value  oi^  eta,  of 
the  property  of  the  said  X,  without  his  consent,  and  with  the  felonious 
and  fraudulent  intent  to  deprive  hun  the  said  X  of  the  value  of  the  said 

1  Id.,  I,  §§  187-143,  1061;  II,  §§  889,  a  u  Seay,  8  Stew.  128;  Alsey  «.  a,  89 

890;  Crim.  Pratl,§§59,60;  II,  §§727-  Ala.  664;  Stanley  «.  a,  94  Ohio  St 

729;  Stat  Crimes,  §  14a  166;  Cummins  «.  a,  12  Tex.  Api  121, 

3  Consult  the  places  referred  to  in  122. 

the  last  nota  ^Stat  Crimes,  g§  414^  4ia 

3  Crim.  Pra,  II,  ^§  727-729.  See,  for  »  WUliams  n  a,  12  Tex.  Api  89S, 

precedents,  Beg.  v.  Newland,  2  Cox,  897,  401;  Insall  ix  a,  14  Tex.  Api  140L 

a  a  288;  Steerman  «l  a,  10  Ma 508;  <Stat  Crimesb  §  4ia 
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oxen,  and  to  appropriate  them  to  the  use  and  benefit  of  the  said  A.;  against 
the  peace,  eta^ 

§  610,  Statutory  larceny  by  bailee,* —  On  the  same  princi- 
ple, as  the  elements  of  this  oifense  differ  from  those  of  com- 
mon-law larceny,  the  indictment  must  be  varied  accordingly,' 
so  as  to  cover  the  statutory  terms.  Under  the  provision  that, 
"  if  any  person,  being  a  bailee  of  any  property,  shall  fraudu- 
lently take  or  convert  the  same  to  his  own  use,  or  to  the  use 
of  any  person  other  than  the  owner  thereof,  although  he  shall 
not  break  bulk  or  otherwise  determine  the  bailment,  he  shall 
be  guilty  of  larceny,"  *  the  averments  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  being  the  bailee  ^  of  a  certain  horse  of  the 
value  of,  eta,  of  the  property  of  X,  did  then  and  there  fraudulently  and 
feloniously  steal,*  take  and  convert  the  same  to  his  own  use;  against  the 
peace,  eta^ 

§  611.  Attempts: — 

By  solicitation. —  The  allegations  may  follow  the  general 
form  already  given.®    Or  they  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  falsely,  wickedly  and  unlawfully  solicit 
and  incite  one  X,  feloniously  to  steal,  take  and  carry  away  one,  eta  [here 
setting  out  the  articles  to  be  stolen  if  the  proofs  will  identify  them;  or,  if 
not,  make  the  allegation  general,  yet  in  terms  which  the  testimony  wiU 
cover,  as  see  ante,  §§  100, 106],  of  the  value*  oi^  etc.,  of  the  prox)erty  of  Y.; 
against  the  peaces  eta^* 

1  Stat.  Grimes,  §414  Andforprece-  ^  For  precedents  on  this  and  similar 
dents,  see  Musquez  v.  &,,  41  Tex.  220,  statutes,  see  Beg.  vl  Holman,  supra; 
and  the  other  Texas  cases  cited  in  Reg.  v.  Loose,  supra;  Beg.  v,  Tonkin- 
the  note  to  ante,  %  58a  son,  14  Cox,  a  C.  608;  a  v.  Tuller,  84 

2  Stat  Crimes,  §g  417-424  Conn.  280;  McCoy  u  &,  15  Ga.  205; 
s  Id.,  g§  417,  4ia  Carter  u  a,  58  G&  826;  Alderman  v. 
4  20  &  21  Vict,  a  54, 4;  Stat  Crimes,    a,  57  Ga.  867,  86a 

§42a  »Ante.%lW.    And  see  an^  §  25a 

'^On  principle,  and  according  to  *Yalae. — Not  aU  indictments  for 

Beg.  V,  Holman,  Leigh  &  CL  177,  9  solicitations  and  other  attempts  al- 

Cox,  C  C  201;  Beg.  v.  Loose,  Bell,  lege  a  valua    But  I  should  recom- 

CL  C.  250,  8  Cox,  C.  C.  802;  and  Beg^  mend    inserting   it   wherever    the 

V.  Tonkinson,  14  Cox,  CL  C.  608,  this  pleader  would  put  it  into  the  indict- 

is  the  prox)er  way  to  set  out  the.  bail-  ment  for  the  accomplished  larceny, 

ment     But  sometimes  more  is  re-  as  tending  to  enhance  the  punish- 

quired  in  California.    Stat  Crimes,  ment 

§422.  i<>For   forms  and  precedents   see 

«  This  word  "steal "  is  not  in  the  Crim.  Pra,  II,  §  74;  Beg.  v,  Welham, 

form  in  Beg.  v,  Holman,  supra^  and  1  Cox,  C.  C  192;   Beg.  v,  Gregory, 

probably  it  is  not  in  principle  neces-  Law  R  1  C.  C.  77, 10  Cox,  C  C.  459; 

sary.    Still  I  have  inserted  it  for  the  Beg.  v,  Callingwood,  2  Ld.  Baym. 

consideration  of  the  pleader.  1116,  6  Mod.  28a 
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§  612.  By  picking  pocket.^ — Tbe  form  will  vary  with  the 
special  facts,  and  with  the  statutes.  But,  in  general,  it  may  be, — 

That  A.,  etc.,  on,  etc.,  at,  etc.,  devising  and  Intending  feloniouslj  to  steal, 
take  and  carry  away  from  the  person  of  X.  such  moneys,  bank-bills  and 
other  valuable  things  as  he  the  said  X.  might  and  did  then  liave  abont  his 
person  and  in  his  pockets,  did  then  and  there  with  said  intent  stealthily 
and  secretly  endeavor  to  and  did  lay  hold  of  the  clothes  of  the  said  X  and 
throst  his  hand  upon  and  into  his  said  pockets;  against  the  peace,  eta' 

§  618.  By  marking  hog.'  —  It  is  deemed  good  to  aver, — 

That  A.,  eta,  on,  eta,  at»  eta,  did  unlawfully  [and  feloniously,  if  the  at- 
tempt is  felony]  mark  one  certain  hog  [or,  alter  the  ear  marks  ot  eta],  of 
the  value  oi^  eta,  of  the  personal  property  of  X.,  with  intent  then  and  there 

to  steal,  take,  carry  away,  and  convert  to  his  own  use  the  same;  against 

the  peace,  eta^ 

iFor  the  law  of  this  attempt,  see  his  hands  into  the  pocket  Omitting 

CrinL  Law,  I,  §§  741-745.  the  inevitable  "  force  and  arms ''  sur- 

*  This  form  is  new,  made  so  because  plusage,  it  avers, — 
the  precedents  in  the  books  seem  "That  A.,  eta,  B.,  eta,  and  G.,  eta, 
liable  to  slight  practical  objections,  on,  eta,  at,  eta,  *  did  attempt  feloni- 
which,  I  think,  this  obviates.  Still  ously  to  steal,  take  and  carry  away 
the  precedents  are  suggestive^  and  from  the  person  of  one  X.  the  per* 
th3y  will  be  helpful  In  Reg.  v.  Col-  sonal  property  of  the  said  X  then 
lins,  Leigh  &  C.  471,  9  Cox,  C  C.  497,  and  there  in  his  pocket  and  in  his 
the  prosecution  failed  by  reason  of  a  possession,  and  in  such  attempt  did 
view  of  the  law  which  our  courts  do  then  and  there  do  a  certain  overt  act 
not  accept  Yet  there  api)ears  to  towards  the  oommission  of  said  of- 
have  been  no  doubt  of  the  sufficiency  f  ense,  to  wit,  did  then  and  there  f  alo- 
of the  indictment  It  was  against  niously,  and  with  intent  then  and 
several  persons,  and  it  charged  that  there  feloniously  to  steal*  take  and 
they —  carry  away  the  personal  property  of 

*'  Unlawfully  did  attempt  to  com-  the  said  X.  as  aforesaid,  then  and 

mit  a  certain  felony,  that  is  to  say,  there  being  in  his  pocket  and  on 

that  they  did  then  [and  there]  put  his  person,  thrust,  insert,  put  and 

and  place  one  of  the  hands  of  each  place  their,  said  A.'s,  R's,  and  C.*s, 

of  them  into  the  gown  pocket  of  a  hands  into  the  pocket  of  the  said  X 

certain  woman  whose  name  is  to  the  without  his  knowledge  and  against 

jurors   unknown,  with   intent  the  his  will,  but  said  A.,  K  and  C  then 

property  of  the  said  woman,  in  the  and  there  did  fail  in  the  perpetration 

said  gown  pocket  then  [and  there]  ■  of  said  offense,  and  were  intercepted 

being,  from  the  person  of  the  said  and  prevented  in  the  execution  of 

woman  to  steal,'*  eta  the  sama'  ** 

In  the  three  Massachusetts  cases  For  a  like  precedent  in  Connecti- 

of  Com.  V,  McDonald,  5  Cush.  865;  cut,  see  S.  «.  Wilson,  8(h  Conn.  500. 

Com.  V.  Sherman,  105  Mass.  169;  and  And  see  Crim.  Pra,  II,  §  89. 

Com.  V.  Fortune,  105  Mass.  593,  the  >  See  ante,  §§  164-166^ 

indictmant  was  on  tbe  statute  re-  ^S.  v.  Matthews,  20  Ma  55.    Kill- 

cited  ante,  §  194.    In  Com.  v.  Fortune  ing.—  For  killing  sheep  and  other 

it  was  against  three  persons,  and  sus-  animals  with  intent  to  steal  their 

tained  by  proof  that  one  of  them  put  carcasses,  3  Chit  Crim.  Law,  981;  6 
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§  614.  Other  attempts. —  The  forms  for  other  attempts  to 
steal  may  be  modeled  after  the  foregoing;  or,  for  entering  a 
building  with  intent,  after  the  form  for  attempted  bnrglary.^ 

§  616.  Practical  stiggestions: — 

Variance  —  {Adding  counts). —  It  is  perceived  that  the  forms 
in  larceny  are  pretty  uniform,  except  in  the  description  of  the 
property,  including  its  ownership.  In  this  particular,  the  in- 
dictment requires  special  care,  in  order  to  avoid  a  variance  at 
the  trial.  But  there  is  ordinarily  no  need  of  multiplying  counts. 
The  pleader  can,  instead,  if  he  chooses,  lay  in  one  count  the 
same  article  by  different  descriptions  and  with  names  of  differ- 
ent owners,  as  though  there  were  so  many  different  articles, 
and  let  the  jury  find  the  larceny  of  the  particular  form  of  it 
which  is  proven. 

§616.  Technicalities  —  Nice  questions  —  Jadicial  diffier- 
«nces. —  The  counsel  on  both  sides  should  bear  in  mind  that, 
in  various  respects,  the  law  of  larceny  is  exceptionally  tech- 
nical,—  that  it  involves  some  very  nice  questions, —  that  in  a 
few  particulars  it  Is  not  quite  Identical  in  our  states, —  and  that 
there  are  in  it  certain  questions  of  evidence,  and  especially  the 
question  of  the  effect  of  the  stolen  goods  being  found  in  the 
defendant's  possession,  which  have  divided  judicial  opinions, 
and  which  require  an  accurate  discrimination.  These  questions 
need  not  be  further  pointed  out  here.  No  one  should  enter 
upon  the  trial  of  a  larceny  cause  until  he  has  become  thoroughly 
familiar  with  them.  In  the  other  volumes  of  this  series,  they 
are  fully  and  minutely  considered,  and  the  cases  upon  them 
amply  cited. 

Coz,  G.  C.  Ap.  &    Hayingr  ^  with  in-  to  a  part  of  which,  query,  Grim.  Pra, 

tent,  8  Chit  CrinL  Law,  983,  984.  II,  §§  87,  88);  6  Cox,  a  Q  Ap.  10; 

^Ante,  §  259.    For  various  forma  Blaok  v.  S.,  86  Gra.  447;  Jennings  v, 

and  preoedents,  see  Reg.  v.  Johnson,  Com.,  105  Mass.  580;  S.  v.  Craft,  73 

Leigh  &  a  489, 10  Cos,  a  C.  18  (as  Ma  456;  a  vs.  Hughes,  76  Ma  SSa 

For  LASdVIOUSNESS,  see  Aduivtebt,  eta 
LETTERS,  see  Post-offiob  Offenses. 
'  LEWDNESS,  see  Adultery,  eta;  Incest;  NinBANOK 
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UBEL  AND  SLANDEB.1 

8  617.  IntroductioiL 
618-627.  By  written  or  printed  word& 
628-68L  By  8igna»  pictures  and  effigies 
632-686.  By  oral  words. 
636-689.  Practical  saggestiona 

§  617.  How  chapter  divided. —  We  shall  arrange  the  forms 
for  these  offenses  after  the  order  of  their  manner  of  eommis- 
eion;  namely:  I.  By  written  or  printed  words;  11.  By  signs, 
pictures  and  effigies;  UI.  By  oral  words;  adding,  lY.  Prac- 
tical suggestions. 

I.  By  Wbittbn  ob  Pbhtted  Wobds. 

§  618.  How  the  indictment. —  The  explanations  in  '^  Crim- 
inal Procedure"'  inform  us  that,  while  there  are  allegations 
which  in  terms  or  eifect  are  always  required  in  charging  this 
offense,  certain  others  are  necessary  or  not  according  to  the 
exigencies  of  the  particular  case.  Always  there  must  be  a  set- 
ting out  of  facts  comprehending  in  full  the  elements  of  the 
wrong.  But  sometimes,  to  make  all  plain,  the  pleader  is 
obliged  to  aver  special  transactions  or  -conditions  of  things, — 
such  as,  that  there  was  a  tumult,  or  a  mutiny,  or  something 
else  out  of  which  the  libel  arose, —  while  in  other  cases  he  is 
not.  And  some  libels  are  sufficiently  distinct  without  innuen- 
does, others  require  them. 

§619.  Formula. —  The  precedents  for  libel  so  abound  in 
what  is  certainly  surplusage '  that  the  courts  have  not  had  occar 
sion  to  pass  upon  all  the  words,  so  as  to  enable  one  to  say  ab- 
solutely, on  authority,  what  may  safely  be  omitted  and  what 

iFor   the   direct   expositions    of  484,  500,  540,  691,  784^761,799,017;  II. 

these  offenses,  with  the   pleading,  g§  217,  265,  266;  Crim.  Pra,  I,  §§  53, 

practice  and  evidence,  see  Crim.  Law,  57,  61,  485,  487,  452,  468,  480.  481,  486, 

II,  g§  905-949;  Crim.  Pra,  II,  §§  781<  496.  580,  559-^2,  645,  858, 1416. 

811.    Incidental,  Crim.  Law,  I,  §§  110,  «  Crim.  Pro.,  II,  §§  783-794 

204,  21^221,  808,  809,  819,  457,  470,  »  Crim.  Pro.,  H  §  788. 
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may  not.  But  still  it  is  true,  and  it  may  be  accepted  as  a  safe 
rale,  that,  in  the  language  of  a  learned  English  judge  in  a  fa- 
mous case  of  libel,  "  as  to  the  matter  to  be  charged,  whatever 
circumstances  are  necessary  to  constitute  the  crime  imputed 
must  be  set  out,  aU  iet/ond  are  surplusage.^^-^  Therefore  in  gen- 
eral, and  in  other  than  exceptional  cases  or  classes  of  cases,  the 
following  formula,  more  condensed  than  the  forms  commonly 
employed,  is  believed  to  satisfy  the  requirements  of  the  law. 
Should  the  pleader  approve  it,  he  will  vary  it  more  or  less 
with  the  differing  facts,  and  with  the  cases  and  classes  of  cases 
which  depend  on  special  reasons :  — 

That  on,  etc,  at,  eta  [ante,  §  80],  [there  existed  or  transpired  certain 
specified  facts],  whereupon  >  A.,  eta  [ant€y  §g  74-77],  did  then  and  there 
unlawfully  and  maliciously  write  <  and  publish  of  and  concerning  X,  and 
[where  necessary  to  the  full  understanding  of  the  libel  *]  of  and  concerning, 
eta  [  a  specified  subject  '^1  a  certain  false,  scandalous  and  malicious  ^  libel  of 

1  Rex  V.  Home^  Cowp.  672,  683,  the  has  been  so  ad  judged.    Rexu  Burks, 

unanimous  opinion  of  all  the  judges,  7  T.  B.  4    I  see  no  necessity  for 

by  De  Grey,  CL  J.  the  word  ''scandalous; "  because  the 

-  The  supposed  matter  thus  far  is  court  and  jury,  having  the  libel  be- 

of  a  sort  varying  with  the  cases,  and  fore  them,  can  determine,  as  well 

so  not  admitting  of  being  reduced  to  without  hints  from  the  pleader  as 

a  form,  and  not  always  required,  with  them,  whether  or  not  it  is  scan- 

Ante,  §  618.   Where  it  is  not  inserted,  dalous.    Besides,  this  is  not  the  word 

the  indictment  wiU  begin,  "That  A.,  in  all  libels;  in  some,  if  the  spirit  of 

eta,  on,  eta,  at,  eta"  the  allegation  is  to  be  retained,  it 

'This   word   "write,"   connected  should  be  "seditious,"  in  others  "ob- 

with  "  publish,"  is  common,  but  not  scene,"  and  in  others  "  blasphemous." 

necessary.    Or  it  will  suffice  alone,  Practically,  I  should  recommend  re- 

if  the  pleader  adds  "  with  intent  to  taining  it  in  general,  but  making 

publish,"  Grim.  Pra,  II,  §  784;  that  these  substitutes,  or  adding  these 

is,  an  indictable  attempt,  at  least,  words,  in  proper  casea    There  can 

wiUbesetout    Crim.  Law, U, §g 926,  be  little  doubt  that  "maliciously," 

927,  949.  where  it  occurs  further  back,  is  es- 

^  Grim.  Pra,  II,  §  7861  sential,  either  in  form,  or  in  sub- 

sThis  matter  cannot  be  reserved  stance  by  some  equivalent;  for"mal- 

for  the  innuendoea    Id.  and  §  7981  ice,"  in  the  legal  sense  of  the  word, 

*  False— Seandaloas—Malieions.  is  the  very  essence  of  this  offense. 

I  have  not  before  me  authorities  ena-  Grim.  Law,  I,  §  429;  II,  §§  922,  923; 

bling  me  to  speak  so  positively  as  Grim.  Pra,  U,  §§  801,  806.    And  this 

onewould  like  regarding  these  three  conclusion  seems  irresistible  when 

ad jectivea    Plainly  enough  "  false  "  we  consider  l^at  a  special  verdict  is 

is  unnecessary;  for,  among  other  rea-  ill  if  it  does  not  find  the  publishing 

sons,  under  the  old  law,  which  has  to  have  been  of  malica    Grim.  Pra 

been  only  modified,  it  was  not  even  ut  sup.,  g  806.    Still  there  are  many 

a  defense  that  the  libel  was  true,  precedents   in    which    the    adverb 

Grim.  Law,  II,  ^§  918-921.    Indeed,  it  "  maliciously  "  does  not  appear,  and  it 
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the  tenor  ^  following  [or,  probably  it  would  suffice,  yet  it  would  be  a  depart* 
ure  from  the  ordinary  precedents,  to  say,  publish  ot  eta,  certain  printed 
{or  written)  words  of  the  tenor  following],  [here,  in  either  form  of  the  alle- 
gation, setting  out  the  words,  or  so  much  of  the  libelous  article  as  is  relied 
upon,^  by  exact  copy,  and  accompanying  the  setting  out  with  any  innuen- 
does which  may  be  required;'  or,  if  the  matter  is  too  obscene  to  appear 

would  be  a  bold  proposition  to  say  Chit.  Crim.  Law,  882;  Odg^  Lab.  Sc  S. 
that  they  are  all  bad.  In  obscene,  826;  Rex  v.  Peltier,  28  How.  8t  Tr. 
blasphemous  and  seditious  libels,  629;  Damarest  tx  Haring,  6  Cow.  76; 
while  the  oautious  pleader  will  em-  Zenobio  v.  Axtell,  6  T.  R.  162,  163. 
ploy  the  word  **  maliciously,"  he  will  There  is,  in  the  civil  action  for  oral 
be  likely  to  add  ** obscenely,**  ''bias-  slander,  a  doctrine  of  the  common 
phemously,"  or  **  seditiously,"  or  some  law  requiring  an  averment^  when  the 
such  appropriate  word;  in  which  case,  words  are  not  in  English,  that  they 
if  he  happens  to  omit ''maliciously,"  were  understood  by  the  hearers, 
one  would  hesitate  to  pronounce  the  Wormouth  v,  Cramer,  3  Wend.  394; 
indictment  ill.  But  it  does  not  fol-  Amann  v,  Damm,  8  CL  R  (N.  8.)  697; 
low  that  the  adjective  "  malicious,"  Gibs  v.  Jenkins,  HoK  191a;  Fleetwood 
in  the  present  connection,  is  necea-  v,  Curley,  Holx  2672^  268a;  Jones  v, 
sary.  The  court  and  jury  hardly  Davers,  Cra  Eli&  496;  Price  tx.  Jenk- 
need  to  be  told  that  words  which  ings,  Cra  EliZi  865i  .  See  Kiene  v. 
are  before  them,  and  which  were  RufP,  1  Iowa,  482.  But  I  think  it  has 
published  '*  maliciously,"  are  mali-  never  been  applied  to  the  indictment 
cious  worda  for  a  criminal  libel;  nor,  in  principle, 
1  CriuL  Pra,  II,  g  789.  does  it  seem  to  be  applicable  gener- 
^Dlstinct  passages.— If  the  pleader  ally,  though  in  special  circumstances 
sets  out  two  or  more  separate  pas-  it  might  ba  In  the  indictment  in 
sages,  or  matter  which  is  not  contin-  Hex  v,  Peltier,  suprci,  the  form  of 
nous  (Crim.  Pra,  II,  §§  788»  791,  792;  these  averments  seems  to  have  been 
Tabart  v.  Tipper,  1  Campi  360),  he  judicious;  namely, — 
says, —  "  A  most  scandalous  and  malicious 
"  One  part  whereof  is  of  the  tenor  libel  in  the  French  language,  of  and 
following  [here  copying  the  libel,  and  concerning  the  said  X. ;  that  is  to  say, 
inserting  the  innuendoes,  until  a  one  part  thereof  to  the  tenor  follow- 
place  is  reached  where  something  is  ing,  to  wit  [here  reciting  the  French 
to  be  passed  over],  another  part  words],  and  in  another  ]mrt  thereof 
whereof  is  of  the  tenor  following  to  the  tenor  following,  that  is  to  say 
[here  copying, as  before],  and  another  [reciting  the  French  words],  and  in 
part  whereof  is  of  the  tenor  follow*  another  part  to  the  tenor  following, 
ing,  etc"  that  is  to  say  [reciting  the  French 
>Crim.  Pra,  II,  §g  788, 793,  794.  words]:  which  said  scandalous  and 
In  foreign  language.— Where  the  malicious  words  in  the  French  Ian- 
libel  is  in  any  other  language  than  guage  first  above  mentioned  and  set 
the  English,  a  translation  must  fol-  forth,  being  translated  into  the  En- 
low.  Id.,  §  792,  and  places  there  re-  glish  language,  were  and  are  of  the 
f erred  ta  The  practice,  which  ap-  same  signification  and  meaning  as 
pears  to  be  right  in  principle  and  is  these  English  words  following;  that 
probably  required  by  the  courts,  is  to  is  to  say  [setting  forth  the  transla- 
insert  the  innuendoes,  not  in  the  tion,  accompaDied  by  the  innuen* 
ori<]^inal,  but  in  the  translation.  does],  and  which  said  scandalous  and 
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upon  the  reoord,  proceed  as  at  postf  §  026];  against  the  peaoe»  eto.  [ante, 
§§  65-69].i 

§620,  Libel  on  prirate  person  —  (Common  form). —  The 

ordinary  English  forms  have  been  gradnally  shedding  their 

snperflnons  maledictions  and  other  useless  matter,  bat  the 

malidotis  words  in  the  French  Ian-    958;  Bex  v.  Rowan,  22  How.  St  Tr. 

guage  secondly  above-mentioned  and  1034;  Bex  u  Holt,  22  How.  St  Tr. 

set  forth,  being  translated  into  the  1190, 1199;  Bex  v.  Eaton,  23  How.  St 

English  language,  were  and  are  of  Tr.  1013;  Rex  v.  Reeves,  26  How.  St 

the  same  signification  and  meaning  Tr.  530;  Rex  v.  Finerty,  26  How.  St 

as  these  English  words   following,  Tr.  901,  923;  Rex  v.  Vint,  27  How. 

that  is  to  say  [proceeding  with  the  St  Tr.  627;  Rex  v,  Cuthell,  27  How. 

translation    and    innuendoes],   and  St  Tr.  642;    Rex   v,  Wakefield,  27 

which  said  scandalous  and  malicious  How.  St  Tr.  679;  Rex  v.  Peltier,  28 

matters  in  the  French  language  last  How.  St  Tr.  529,  2  Chit  Grim.  Law, 

above-mentioned  and  set  forth,  being  62;  Rex  v,  Cobbett,  20  How.  St  Tr. 

translated  into  English,  are  as  fol-  2;    Rex  v.  Draper,  30  How.  St  Tr. 

lows,  that  is  to  say  [setting  out  the  959,  980,  1347;  Rex  v.  Hart  30  How. 

translation  and  innuendoes]."  St  Tr.  1131;   Rex   v,  Lambert  31 

And  compare  with  ante,  §   460.  How.  St  Tr.  335;  Rex  v,  Drakard,  31 

Proof  of  the  translation  is  made  at  How.  St  Tr.  405,  586;   Rex  v,  Fitz- 

the   trial  by  witnesses  acquainted  patrick,  31  How.  St  Tr.  1170;  Rex  v, 

with  both  languagea    And  the  de-  Hatchard,  32  How.  St  Tr.  674;  Rex 

fendant  when  he   chooses,   meets  v.  Home,  Ck>wp.  672,  20  How.  St  Tr. 

the  government's  testimony  on  this  651;  Rex  v.  Shipley,  4  Doug.  73,  74, 

point,  the  same  as  on  any  other,  by  21  How.  St  Tr.  847, 876;  Rex  v.  Cree- 

counter   evidenoa    See    the    cases  vey,  1  M.  &  Si  273;  Rex  u  Marsden, 

above   referred   to,  and  the  places  4  M.  &  S.  164;  Rex  v.  Sutton,  4  M.  & 

cited  in  Crim.  Pra  S.  582;  Rex  v.  Topham,  4  T.  R.  126; 

iFor  forms  and  precedents,   see  Reg.  v.  Gregory,  8  Q.  B.  508;  Greg- 

Crim.  Pra,  II,  §  783;  Archb.  Crim.  PL  cry  v,  Reg.,  15  Q.  R  957,  5  Cox,  C.  C. 

A  Ev.  (19th  ed.)  827,  839,  915;  2  Chit  247;  Reg.  v.  Newman,  1  EUis  &'R 

Crim.  Law,  42-47,  52,  54»  86-94,  99;  558,  Deara  85;  Reg.  v.  Bradlaugh,  2 

3  id.  877&-900,  902,  911,  914;  4  Went  Q.  R  D.  569,  3  Q.  R  D.  607;  Rex  v. 

PL  199-213,  407-417;  6  id.  449;  Trem.  Holt  2  Leach  (4th  ed.),  693,  5  T.  R. 

P.  C.  43-58^  68-72;  Rex  v.  Thompson,  436;   Rex  v.  Lee,  5  Esp.  123;  Rex  v. 

8  How.  St  Tr.  1359;  Rex  v.  Bamar-  Lambert  2  Camp,  398;  Rexi?.  Fisher, 

diston,  9  How.  St  Tr.  1334;  Rex  v.  2  Camp.  563;  Reg.  v,  Collins,  9  Car. 

Fuller,  14  How.  St  Tr.  518, 626;  Rex  v,  &  P.  456 ;  Gathercole*s  Case,  2  Lewin, 

Tutchin,  14  How.  St  Tr.  1095;  Rex  237*  Reg.  v.  MitcheU,  8  Cox,  G  C.  1, 

v.  Owen,  18  How.  St  Tr.  1203;  Rex  8,  note;  Martin  u  Reg.,  3  Cox,  C  C. 

tt  Wilkes,  19  How.  St  Tr.  1381;  Rex  318,  821,  Reg.  v,  Duffey,  4  Cox,  C.  C. 

«.  Almon,  20  How.  St  Tr.  803;  Rexr.  294,  296;  Reg.  v.  Yates,  12  Cox,  C.  C. 

Gordon,  22  How.  St  Tr.  175;  Rex  v,  238;  Reg.  v.  Labouchere,  14  Cox,  C. 

Gordon,  22  How.  St  Tr.  213;  Rex  v,  C.  419;  Reg.  v.  Wilkinson,  42  U.  C.  Q. 

Stockdale,  22  How.  St  Tr.  237,  239;  R  492. 

Bex  V.  Duffin,  22  How.  St  Tr.  318;  ^Za6ama.— Reid  u  a,  53  Ala.  492. 

Rex  V.  Eaton,  22  How.  St  Tr.  786;  [i^'torida.— Bumham  v.  &,  87  Fla. 

Rex  V.  Lambert,  22  How.  St  Tr.  964,  327.] 
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process  is  difficalt  and  slow,  and  hitherto  it  is  only  in  part  ac- 
complished.^ Therefore  at  present  in  England,  what  appears 
to  be  the  common  method  of  charging  a  libel  on  a  private  per- 
son is  to  say, — 

That  A.,  eta,  on,  etc.,  at,  etc.'  [oontriying,  and  tmlawfolly,  wickedly  and 
maliciouslj  intending  to  injure,  vilify  and  prejudice  one  X.,  and  to  deprive 
him  of  his  good  name,  fame,  credit  and  reputation,  and  to  bring  him  into 
great  contempt,  scandal,  infamy  and  disgrace'],  unlawfully,  wickedly  and 

Geor^'o.— Taylor  v.  a,  8  Ga.  U;  610;  [Humbard  v.  a,21Tez.  Apt200; 

Giles  VL  a,  8  Ga.  276.  McKie  u  a,  87  Tex.  CrinL  R.  544] 

J^Wnoifi.— Clay  v.  P.,  86  III  147,  Fermonfc— a  ix  Atkins,  42  Vt  252. 

148;  McNair  v.  P.,  89  HL  441;  Crowe  Virginicu—CorxL  v.  Morris,  1  Va. 

^i;i  P.,  92  IlL  231.  Cas.  176. 

[JdoTio.— Bonney  v.  a,  2   Idaho,  [TFegt  Firyinio.— a  ci.  Aler,  89  W. 

1015.]  Va.  649.] 

[louxL—B,  V.  Heaoock,  106  Iowa,  [Washington.— S.   v,   Nichols,  15 

191.]  Wash.  1.] 

[£a7ua&— a  OiDowd,  89  Kan.  412l]  Wisconsin.— Chittenden  v.  a,  41 

Louisiana.^,  v.  Willers,  27  La.  Wis.  285. 

An.  24a  1  Grim.  Pra,  H  §  788. 

MassaehuaeiU. —  Com.  v.  Bucking-  ^  For  some  years  past,  it  has  been 

ham,  2  Wheeler,  Crim.  Caal81;Com.  the  custom  in  England,  authorised 

V.   Holmes,  17  Masa  836;    Com.  v.  by  statute  (Crim.  Pra,  I,  §g  868,  885), 

Child,  18  Pick.  198;  Com.  i;.  Snelling,  to  omit  from  the  body  of  the  indict- 

15  Pick.  821;  Com.  v.  Wright,  1  Cush.  ment  the  allegation  of  place.    But 

46;  Com.  v.  Tarbox,  1  Cush.  66;  Com.  where  I  copy  an  English  precedent 

V.  Vamey,  10  Cush.  402.  for  American  use^  I  restore  this  aveiv 

Michigan,—  P.  v,  Qirardin,  1  Mich.  ment. 

60;  [P.  17.  Jackmann,  96  Mich.  269.]  *  Intent,  and  alleging  it— If  the 

Missouri, —  a  v,  Boogher,  8  Ma  specific  intent,  thus  set  out,  were  an 

Ap.  442;  [a  17.  Buck,  48  Ma  Ap.443.]  element  in  the  offense,  without  which 

[New  Jersey,—  Hass  v.  a,  58  N.  J.  L.  it  could  not  be,  the  rules  of  pleading 

84;  Benton  v,  a,  59  N.  J.  L.  551.]  would  require  it  to  be  alleged.  Ante, 

JVewForfe— P.u  Simons,  1  Wheeler  §§  552-556;  Crim.  Pra,  I,  §  523.    But, 

Crim.  Cas.  339,  840;  P.  v,  Croswell,  8  to  constitute  a  criminal  libel  of  this 

Johns.  Cas.  887;  P.  v,  Hallenbeck,  2  sort  no  such  specific  intent  is  essen- 

Abb.  N.  Cas.  66;  [P.  v.  Stark,  186  tial  in  law,  CriuL  Law,  II,  §§  922, 923; 

N.  T.  588.]  therefore  the  indictment  need  charge 

North  Carolina.— S,  v.  Haney,  1  none.     CriuL    Pra,    I,   §§    521-525. 

Hawks,  460:  a  ts.  White,  6  Ire.  418.  Hence,  and  for  other  reasons,  we  may 

Pennsylvania, — Cobbett's     Case,  deem  this  matter  in  brackets  un- 

Whart  St  Tr.  822,  826.  necessary    Crim.  Pra,  II,  §  78a  The 

Rhode  Island.- S,  v.  Corbett,  12  malice  which  the  law  does  require 

R.  L  288.  is  averred  in  the  subsequent  parts  of 

South  Carolina. — a  v.  Henderson,  this  form.    Still,  in  the  language  of 

1  Rich.  179.  a  late  English   writer   (Odgers  on 

Tenr^essee.—  Melton  v,  S.,  2  Humph.  Libel  and  Slander,  575, 576),  "  in  some 

889.  few  cases  it  is  necessary  to  aver  a 

Texas.-'Morton  v.  a,  8  Tex.  Ap.  special  intent    Thus,  where  a  letter 
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maliciously  did  write  and  publish  [and  cause  and  procure  to  be  written 
and  published  i],  a  false,  scandalous,  malicious  and  defamatory  libel  [here, 
if  the  pleader  chooses,  he  can  add  "in  the  form  of,"  etc.,  saying  whether  it 
was  a  letter,  book,  pamphlet,  newspaper  article^  or  whatever  else  it  was  2], 
containing  divers  false,  scandalous,  malicious  and  defamatory  matters  and 
things  of  and  concerning  t'le  said  Z.,  and  of  and  concerning,  eta  [here  in- 
sert such  of  the  subjects  of  the  libel  as  it  may  be  necessary  to  refer  to  by 
the  innuendoes,  in  setting  out  the  libel],  according  to  the  tenor  and  effect 
following,  that  is  to  say  [here  set  out  the  libel,  together  with  such  innuen- 
does ias  may  be  necessary  to  render  it  intelligible];  [he  the  said  A.  then  and 
there  well  knowing  the  said  defamatory  libel  to  be  false;'  to  the  great 
damage,  scandal  and  disgrace  of  the  said  X,  to  the  evil  example  of  all  oth- 
ers in  the  like  case  offending^],  and  against  the  peaoe^  eta* 

§  621.  Sedltloua  libel  —  (On  gOYernment). —  During  a  con- 
siderable period  in  the  history  of  oar  English  ancestors,  the 
libels  most  prosecuted  were  those  called  seditious;  tending,  it 
was  supposed,  to  create  disaffection  to  the  government,  and 
leading  to  treason.  How  much  of  the  old  law  of  sedition  is 
incorporated  into  our  American  common  law*  this  is  not  the 
place  to  inquire.    While  the  word  ^^  sedition  "  is  seldom  upon 

is  sent  direct  to  the  prosecutor,  and  needlessly  made,  and  on  this  view 
published  to  no  one  else,  an  intention  the  case  proceeded.  Now,  not  saying 
to  provoke  the  prosecutor  and  to  ex-  what  weight,  or  whether  any,  such 
cite  him  to  a  breach  of  the  i)eace  an  argument  ought  to  have,  I  cannot 
must  be  aUeged.  An  allegation  that  doubt  the  correctness  of  the  general 
it  was  sent  with  intent  to  injure,  doctrine  thus  developed  by  the  En- 
prejudice  and  aggrieve  him  in  his  glish  writer.  I  should  state  it  to  be, 
profession  and  reputation  cannot,  in  that,  where  a  special  intent  is  neces- 
such  a  case,  be  supported.  Bex  v,  sary  to  a  prima  facie  case  of  legal 
Wegener,  2  Stark.  246.  So>  where  a  guilt,  it  must  be  alleged.  But  where 
letter  containing  a  libel  on  a  married  the  acts  set  out  are  indictable  when 
man  is  sent  to  the  wife, 'it  ought  to  done  of  mere  general  malice,  no 
be  alleged  as  sent  with  intent  to  dis-  averment  of  a  special  purpose  or  in- 
turb  the  domestic  harmony  of  the  tent  beyond,  which  need  not  be 
partieSb'  Id.  So,  in  the  case  of  a  proved,  can  be  required  consistently 
libel  on  a  person  deceased,  an  intent  with  the  rules  of  criminal  pleading, 
should  be  alleged  to  bring  contempt  ^  Unnecessary,  and  better  omitted, 
and  scandal  on  his  family  and  rela-  Ante,  %  189  and  note,  and  the  places 
tions  and  to  provoke  them  to  a  breach  there  referred  ta 
of  the  peace.  Rex  v.  Topham,  4  T.  R.  ^  I  have  made  this  statement  more 
126."  One  objection  to  this  passage  full  than  it  is  in  the  English  book, 
might,  looking  into  these  cases,  say  '  Unnecessary.  Ante,  §  619,  note, 
of  each  of  them,  that  the  indictment  *  Unnecessary.  Ante,  §  48;  Grim, 
charged  a  specific,  but  not  the  right  Pra,  II,  §  783. 

specific,  intent,  and  argue  that,  in       ^  Archb.  Grim.  PL  Sc  Ev.  (10th  ed.) 

such  circumstances,  the  prosecutor  is  612,  613,  (19th  ed.)  915. 
bound  by  the  allegation,  however       ^  Crim.  Law,  I,  §  457. 
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the  lips  of  an  American  lawyer,  and  in  England  the  law  itself 
appears  to  be  modified  by  changed  conditions  and  opinions, 
and  prosecutions  under  it  are  not  numerous,^  there  is,  not  only 
there,  but  also  here,  yet  apparently  more  modified,  such  a  oom- 
mon-law  offense  recognized  as  a  libel  on  the  government.' 
The  following  is  a  form  for  the  indictment  employed  more 
than  a  hundred  years  ago,  sustained  by  unanimous  opinions  in 
the  king^s  bench  and  on  appeal  in  the  house  of  lords,  and  still 
preserved  as  the  model  in  the  English  books  of  practice.  To 
Americans  it  is  interesting,  likewise,  as  reminding  us  of  the 
birth  of  our  nation :  — 

That  A.,  eta  [being  a  wioked,  malicious,  seditions  and  ill-disposed  per- 
son, and  being  greatly  disaffected  to  our  lord  the  king,  and  to  his  adminis- 
tration of  the  government  of  this  kingdom,  and  the  dominions  thereunto 
belonging  *\  [and  wickedly,  maliciously  and  seditiously  contriving,  devis- 
ing and  intending  to  stir  up  and  excite  discontents  and  seditions  amongst 
his  majesty's  subjects,  and  to  alienate  and  withdraw  the  affection,  fidelity 
and  allegiance  of  his  majesty's  subjects  from  his  said  majesty,  and  cause  it 
to  be  believed  that  divers  of  his  majesty'a  innocent  and  deserving  subjects 
had  been  inhumanly  murdered  by  his  said  majesty's  troops,  in  the  prov- 
ince, colony  or  plantation  of  the  Massachusetts  Bay,  in  New  England,  in 
America,  belonging  to  the  crown  of  Great  Britain,  and  unlawfully  and 
wickedly  to  seduce  and  encourage  his  majesty's  subjects  in  the  said  prov- 
ince, colony  or  plantation  to  resist  and  oppose  his  majesty's  government  ^], 
on,  eta  [with  force  and  arms*],  at,  eta,  wickedly,  maliciously  and  sedi- 
tiously did  write  and  publish  [and  cause  and  procure  to  be  vrritten  and 
published*]  a  certain  false,  wioked,  malicious,  scandalous  and  seditious 
libel,  of  and  concerning  his  said  piajesty's  government  and  the  employ- 
ment of  his  troops,  according  to  the  tenor  and  effect  foUowing;  that  is  to 
say,  **  King's  Arms  T&vem,  Comhill,  June  7»  177&    At  a  special  meeting 

1 3  Steph.  Hist  Eng.  Crim.  Law,  court,  Lord  Mansfield,  gave  the  jury* 

298  et  acq.  Rex  u  Home,  20  How.  St  Tr.  651, 

s  Crim.  Law,  II,  §§  941,  942.  759.    In  Rex  v.  Philippe,  6  East,  464, 

s  Unnecessary.    AntCy  §§  45,  46.  473,  Lord  Ellenborough  mentions  this 

*  So  far  as  the  matter  in  these  allegation  as  being  beyond  question 

brackets  alleges  a  special  intent,  in  sufficient,  but  he  does  not  say  the 

addition  to  the  general  malicious  and  others  were  not  sufficient  without  it 

seditious  one  averred  further  on,  I  And  see  note  to  the  last  section.  See 

see  no  reason  for  deeming  it  ma-  also  the  proceedings  in  arrest  of  judg- 

terial.    Nor  can  I  discover  an  abso-  ment  in  Rex  u  Shipley,  21  How.  St 

lute  necassity  for  it  in  any  other  Tr.  847,  1041-1044 

view.    That  the  allegation  of  a  spe-  ^Needless.    ^nfe,§48. 

cial  intent  was  surplusage,  certainly  *Not  necessary,  and  better  omitted, 

that  the  jury  were  not  required  to  Ante,  §  189^  note^  and  places  there  re- 

and  did  not  pass  upon  it,  is  evident  ferred  ta 
from   the   instructions    which   the 
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this  day  of  seyeral  members  of  the  Constitutional  Society,  during  an  ad- 
journment^ a  gentleman  proposed  that  a  subsoription  should  be  immediately 
entered  into  by  such  of  the  members  present  who  might  approve  the  pur- 
ppse,  for  raising  the  sum  of  one  hundred  pounds,  to  be  applied  to  the  relief 
of  the  widows,  orphans  and  aged  parents  of  our  beloved  American  fellow- 
sub  jeots,  who,  faithful  to  the  character  of  Englishmen,  preferring  death  to 
slavery,  wmb,  for  that  reason  only,  inhumanly  murdered  by  the  king's 
(meaning  his  said  majesty's)  troops  at  or  near  Lexington  and  ConocMrd,  in 
the  province  of  Massachusetts  (meaning  the  said  province,  ooHgdj  or  plan- 
tation of  the  Massachusetts  Bay,  in  New  England,  in  AmerioaX  on  the 
nineteenth  of  last  April;  which  sum  being  immediately  collected,  it  was 
thereupon  resolved,  that  Mr.  Home  (meaning  himself,  the  said  A.)  do  pay 
to-morrow  into  the  hands  of  Messrs.  Brown  &  CoUison,  on  account  of  Dr. 
Franklin,  the  said  sum  of  one  hundred  pounds,  and  that  Dr.  Franklin  be 
requested  to  apply  the  same  to  the  above-mentioned  purpose.  John  Home  " 
(meaning  himself,  the  said  A);  [in  contempt  of  our  said  lord  the  king,  in 
open  violation  of  the  laws  of  this  kingdom,  to  the  evil  and  pernicious  ex- 
ample of  all  others  in  the  like  case  offending  ^J,  and  against  the  peace,  etc.^ 

§  622.  On  Jndge  and  Jary.' — A  common  English  form,  modi- 
fied for  American  use,  is, — 

That  heretofore,  at  a  court  of,  etc.,  on,  eta,  at,  eta,  the  Honorable  Z.,  one 
of  the  justices  of  the  said  court  presiding,  a  certain  issue  duly  joined  in  the 
said  court  between  one  M.  and  one  N.,  in  a  certain  action  on  promises  [or, 
complaint  in  equity,  or,  eta,  stating  what],  in  which  the  said  M.  was  plaint- 
iff and  the  said  N.  defendant,  came  on  to  be  tried  in  due  form  of  law,  and 
wa^  then  and  there  tried  by  a  certain  jury  of  the  country  in  that  behalf 
duly  sworn,  and  taken  between  the  parties  aforesaid.  Whereupon  A.,  eta 
p>eing  a  wicked  and  ill-disposed  person  ^J,  [wickedly  and  maliciously  con- 
triving and  intending  to  bring  the  administration  of  justice  in  this  state 

^Unnecessary.    Ante,  §  48;  Crim.  v.  Holt,  22  How.  St  Tr.  1190,  1199; 

Pro.,  I,  §  647.  Rex  v.  Eaton,  28  How.  St  Tr.  1018; 

3  Archb.  Crim.  PL  &  Ev.  (10th  ed.)  Rex  v.  Reeves,  26  How.  St  Tr.  530; 
528,  (19th  ed.)  827;  2  Chit  Crim.  Law,  Rex  v.  Finerty,  26  How.  St  Tr.  901, 
90,  from  Rex  v.  Home,  Compi  672,  20  923;  Rex  v.  Cuthell,  27  How.  St  Tr. 
How.  St  Tr.  651.  There  were  other  642;  Rex  v.  Wakefield,  27  How.  St 
counts  in  this  indictment,  but  they  Tr.  679;  Rex  v.  Lambert,  81  How. 
are  not  material  to  the  present  pur-  St  Tr.  385,  2  Camp.  896;  Rex  v.  Ship- 
pose.  For  other  precedents  for  sedi-  ley,  4  Doug.  73,  21  How.  St  Tr.  847, 
tious  libel,  see  2  Chit  Crim.  Law,  876;  Rex  v.  Sutton,  4  M.  &  a  532: 
86-94;  Rex  v.  Eaton,  4  Went  PL  199;  Rex  v.  Holt,  2  Leach  (4th  ed.),  598,  5 
Rex  17.  Nevill,  Trem.  P.  G  48;  Rex  ix  T.  R.  486;  Reg.  v.  Collins,  9  Car.  &  P. 
Baxter,  Trem.  P.  a  45;  Rex  v.  Will-  456;  Reg.  v.  Mitchell,  8  Ck>x,  C.  a  1, 
iam&  Trem.  P.  CL  48;  Rex  r\  Bamad-  8,  note;  Martin  v.  Reg.,  8  0>x,  C  C 
iston,  Trem.  P.  C.  65:  Rex  v.  Duffin,  818,  821;  Reg.  v.  Duffy,  4  Cox,  C.  a 
22  How.  St  Tr.  818:  Rex  t7.  Eaton,  294.  296. 

22  How.  St  Tr.  786;  Rex  v.  Lam-       'Crim.  Law,  II,  §  986;  Crim.  Pra» 

bert  22  How.  St  Tr.  954,  958;  Rex  II,  §  797. 
u  Rowan,  22  How.  St  Tr.  1084;  Rex       <  Unnecessary.    Ante,  %  46. 
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into  contempt  and  to  scandalize  and  Tilify  the  said  Honorable  X,  and  the 
jurors  by  whom  the  said  issue  was  so  tried  as  aforesaid,  and  to  cause  it  to  be 
believed  that,  eta  (giving  here  the  effect  of  the  libel)  ^],  on,  eta  [with  force 
and  arms^J,  at,  eta,  wickedly  and  maliciously  did  write  and  publish  [and 
cause  and  procure  to  be  written  and  published  *]  a  certain  false,  wicked, 
malicious  and  scandalous  libel,  of  and  concerning  the  administration  of 
justice  in  this  state,  and  of  and  concerning  the  trial  of  the  said  issue,  and  of 
and  concerning  the  said  Honorable  X  and  the  jurors  by  whom  the  said 
issue  was  so  tried  as  aforesaid,  according  to  the  tenor  and  effect  following; 
that  is  to  say  [here  set  out  the  libel,  together  with  such  innuendoes  as  may 
be  requisite];  [to  the  great  scandal  and  reproach  of  the  administration  of 
justice  in  this  state,  in  contempt  of  the  laws,  to  the  evil  example  of  all  oth- 
ers in  like  case  off  en  ding  «],  and  against  the  peace,  eta* 

§  623.  On  other  official  persons. — The  foregoing  forms  suffi- 
ciently indicate  how  the  indictment  for  libels  on  other  official 
persons  should  be  drawn.* 

§  624.  Forms  varying  witli  reasons. —  The  pleader  should 
bear  in  mind  that  libel  is  not  an  offense  resting  on  a  single  riea- 
son,  but  that  the  different  sorts  of  libel  are  founded  each  upon 
its  special  reason.  Thus,  a  libel  on  a  private  person  is  indict- 
able because  it  tends  to  excite  his  wrath  and  lead  to  a  breach 
of  the  peace ;^  a  seditious  libel,  because  it  may  weaken  respect 
for  the  government  and  bring  on  treason;!  an  obscene  libel, 

1  The  matter  between  these  brack-  see  Rex  i;i  Bamardiston,  9  How.  St 
ets  is  believedalsoto  be  unnecessary,  Tr.  1884  For  a  libel  on  the  judges, 
as  see  the  notes  to  the  last  two  seo-  8  Chit  Crim.  Law,  878;  4  Went  PL 
tions.  And  if  the  effect  of  the  libel  414.  On  justices  of  the  peace^  4 
is  stated  here,  may  it  not  be  required  Went  PL  407;  8  Chit  Crim.  Law, 
to  be  proved  as  laid,  to  avoid  a  vari-  898;  Com.  v.  Snelling,  15  Pick.  83L 
ance,  after  the  manner  of  the  trouble-  On  a  juror,  Com.  v,  Wright,  1  Cush. 
some  purport  clause  in  the  old  forms  46;  [Richardson  ix  S.,  66  Md.  205.] 
for  forgery?  See  antCj  g§  456, 468  and  *  For  precedents,  see  Rex  v.  Cob- 
note,  470.  At  all  events,  if  the  pleader  bett  29  How.  St  Tr.  2;  Rex  u  Mars- 
follows  the  direction  in  the  text,  let  den,  4  M.  &  &  164.  On  the  king,  3 
him  weigh  his  words  accurately,  and  Chit  Crim.  Law,  8776;  4  Went  PL 
be  cautious  in  their  use.  201.    On  high  ofBcer  of  government, 

s  Not  necessary.    Ante,  §  48.  Rex  v.  Fitzpatrick,  81  How.  St  Tr. 

s  Better  omitted.    Ante,  §  189  and  1170.    On  house  of  commons.  Rex  v, 

note,  and  places  there  referred  ta  Stockdale,  22  How.  St  Tr.  237.  239. 

4  It  is  believed  that  none  of  this  is  On  chancellor  of  exchequer,  peers* 

necessary.    Ante,  §  48;   Crim.  Pra,  bishops  and  commons,  2  Chit  Crim. 

I,  §  647.  Law,  99.    On  a  sheriff,  Com.  v.  Mor- 

ft  Archb.  Crim.  PL  A;  Ev.  (10th  ed.)  ris,  1  Va.  Caa  176. 

588^  (19th  ed.)  89a  For  another  prece-  ^Crim.  Law,  I,  §  591;  H,  ^  907- 

dent  Bee  Rex  v.  Hart  80  How.  St  909. 

Tr.  1181;  and  for  a  similar  offense,  ^^nte,  §621* 
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becanse  of  its  tendency  to  corrupt  the  public  morals.^  Now, 
before  one  draws  an  indictment,  be  should  distinctly  mark  out 
in  bis  mind  the  reason  on  which  he  will  expect  the  court  to 
hold  the  particular  lib^l  to  be  indictable.  Then,  if  he  elects 
to  charge  the  special  intent,  as  considered  in  some  of  the  fore- 
going notes,'  he  must,  if  his  allegation  is  to  be  anything  more 
than  surplusage,  which  must  be  rejected  at  the  trial  or  he  will 
be  defeated  for  the  variance,  set  out  the  particular  intent  upon 
which  the  law  founds  the  indictability  of  the  particular  libel, — 
not,  for  example,  lay  the  defendant's  purpose  in  an  obscene 
libel  to  have  been  to  provoke  some  person  named  to  a  breach 
of  the  peace,  or  to  alienate  the  subjects  from  the  government, 
or  his  intent  in  a  libel  on  an  individual  to  have  been  to  corrupt 
the  public  morals.'  And  he  will  not  require  special  instruc- 
tions to  discern  how  the  distinction  will  vary  the  other  parts 
of  the  allegations.  To  return,  then,  to  what  is  set  down  in  a 
foregoing  note,* — 

§  636.  On  the  dead. — A  dead  man  cannot  break  the  peace. 
Therefore  to  charge  one  with  a  libel  upon  him,  in  like  terms  as 
though  he  were  living,  amounts  to  no  allegation  of  an  offense. 
And  it  does  not  help  the  matter  simply  to  aver  that  the  de- 
fendant did  it  "  wickedly  and  maliciously  contriving  and  in- 
tending to  injure,  defame,  disgrace  and  vilify  the  memory, 
reputation  and  character  "  of  the  deceased  person.*  The  safe 
way,  not  undertaking  to  say  whether  anything  short  will  suf- 
fice^  is  to  mention  by  name  one  or  more  living  persons  con- 
nected, in  a  manner  pointed  out,  with  the  one  who  is  dead,  and 
allege  that  the  defendant  did  it  to  excite  the  living  to  break 
the  peace;  as,— 

That*  before  the  publishing  of  the  false,  scandalous  and  malioions  libel 
hereinafter  set  out,  Y.  was  the  wife  of  Z.  and  died,  leaving  the  said  X  sur- 
▼iving;  whereupon  A.,  eta,  on,  eta,  after  the  decease  of  the  said  Y.,  at,  eta, 
maliciously  devising  and  intending  to  vilify  and  bring  into  contempt  and 
disgrace  the  memory  of  the  said  Y.,  deceased,  and  to  excite,  induce,  tempt 

1  Crlm.  Law,  I,  §  591;  II,  §  Oia  that  is,  will  confirm  what  I  have  be- 

^Ante,  §§  620-623.  fore  said,  that  they  contain  large  pro- 

*  Obvious  as  this  proposition  is,  an  portions  of  surplusage, 

examination  of  the  precedents  will  ^Ante,  §  620,  note, 

show  that  large  numbers  of  them  >  Rex  i'.  Topham,  4  T.  R.  126L   And 

were  constructed  in  disregard  of  it;  see  CriuL  Law,  II,  §§  030,  04€l 
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and  oanae  the  said  X,  and  all  other  persons  who  in  the  life-time  of  the  said 
Y.,  deceased,  were  oonnected  with  her  in  affinity,  in  blood,  in  friendship 
and  otherwise,  whose  respective  names  and  such  former  relationships  to 
the  said  Y.,  deceased,  are  to  the  jurors  unknown,  to  commit  breaches  of  the 
peace,  and  etherise  to  stir  up  disorder  among  the  people,  did  falsely, 
maliciously,  unlawfully  and  scandalously  write  and  publish,  of  and  oon- 
oeming  the  said  Y.  in  her  life-time,  and  of  and  concerning  the  memory  of 
the  said  Y.,  deceased,  a  false,  scandalous  and  malicious  libel  of  the  tenor 
following  [here  setting  it  out  with  the  proper  innuendoes];  against  the 
peace,  etc.^ 

§  626.  Obscene  libel.' — If  the  indictment  is  on  a  statute,  it 
should  cover  the  statutory  terms.  At  common  law,  or  on  a 
statute  which  it  does  thus  cover,  it  may  aver, — 

That  A.,  eta,  on,  eta,  at,  eta,  did,  in  violation  of  public  decency,  to  the 
debasement  of  the  public  morals,  and  especlaUy  to  the  corruption  of  the 
morals  and  manners  of  all  children  and  youth,  maliciously,  lasciviously, 
corruptly,  scandalously  and  obscenely  write  and  publish  [of  and  concerning, 
eta,  token  necessary*]  a  malicious,  lascivious,  corrupting,  scandalous  and 
obscene  libel  of  the  tenor  f  oUowing  [here  setting  it  out  in  exact  words^  with 
any  required  innuendoes;  or,  write  and  publish,  in  the  form  of  a  book 
called,  eta  (and  in  particular  did  maliciously,  scandalously  and  obscenely 
deliver  a  copy  of  the  said  libel  and  book  to  one  X.<),  one  part  whereof  is  of 
the  tenor  following,  eta,  or,  which  said  libel  is  so  filthy,  nasty,  oorrupt- 
ingly  obsoene  and  disgusting  that  its  tenor  is  not  fit  to  be  set  down  in  these 
aUegations,  and  the  jurors  cannot  recite  the  tenor  thereof  >];  against  the 
peace,  eta* 

§  637.  Other  forms  —  are  so  readily  constructed  from  the 
foregoing  that  it  is  deemed  best  not  to  proceed  further  with 

^I   have   drawn   this  form  in  a  highly  proper.    Com.  u  Holmes,  17 

measure  after  the  precedent  in  8  Masa  83S. 

Chit  Crim.  Law,  9li  retaining  M  *  Crim.  Pra,  I,  §  496;  II,  §  79a 

of  it  which  any  one  would  be  likely  *  The  above  is  a  sort  of  reproduc- 

to  deem  in  any  degree  important;  tion  of  the  various  precedents,  when 

also  strengthening  it  a  little  by  ad-  compared  with  one  another  and  with 

ditions.    It  was  an  information  in  the  principles  which  govern  this  in- 

the  king's  bench,  and  Chitty  says  dictment     For   precedents,    see   2 

the    "defendants    were    convicted,  Chit  Crim.  Law,  43,  44;    8  id.  887 

fined  and  imprisoned  "  thereon.  And  (advertisement  by  a  married  woman 

see  the  inadequate  form  in  Rex  v,  offering  to  become  a  mistress),  902;  4 

Topham,  suprcu  Went  PI.  203;  Beg.  v.  Bradlaugh,  2 

2  Crim.  Law,  I,  §  691;  II,  §§  910,  Q.  R  D.  569,  8  Q.  R  D.  807;  Com.  u 

943;  Crim.  Pro.,  II,  §§  790,  794a.  Holmes,  supra;  Com.  u  Tarbox,  1 

«  Crim.  Pra,  II,  §§  786,  793,  794  Cush.  66;  P.  u  Hallenbeck,  2  Abb.  N. 

<  Where  the  publication  was  to  an  Cas.  66;  P.  tx  Girardin,  1  Mich.  90; 

individual,  this  averment  is,  at  least,  McNair  v.  P.,  69  111.  44L 
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this  part  of  the  chapter;  except  by  referring,  in  the  notes,  to 
places  where  particular  precedents  may  be  found.^ 

II.  By  Signs,  Fiotubbs  and  Effigies. 

§  628.  Compared  with  last  sub-title.  —  In  the  nature  of 
words,  they  can  only  describe  an  effigy  or  a  picture,  they  can- 
not set  out  its  tenor.  So  the  forms  under  this  sub-title  must,  in 
this  particular,  differ  from  those  under  the  last.  But  if,  con- 
nected with  an  effigy  or  picture,  there  are  explanatory  words, 
no  reason  appears  why  their  tenor  should  not  be  given;  though, 
in  fact,  not  ail  the  precedents  are  drawn  after  this  suggestion. 
In  other  respects,  the  indictment  under  this  sub-title  is  similar 
to  that  under  the  last.' 

§  629.  Formala. —  The  form  of  the  indictment,  subject  to  be 
varied  by  the  terms  of  a  statute,  or  the  nature  of  the  particular 
libel,  may  be,- 

That  A.,  eta,  on,  eta,  at,  eta,  devising  and  intending  to  bring  one  X  into 
contempt  and  disgrace,  and  to  excite  and  cause  him  and  others  to  commit 
public  disorders  and  breaches  of  the  public  peace,  then  and  there  unlaw- 
fuUy  and  maliciously  did,  in  and  beside  a  certain  highway  whereon  great 
numbers  of  people  were  continually  passing  and  going,  erect  a  rude  struct- 
ure partly  in  the  form  of  and  suggesting  a  gallows,  and  thereon  hang  a 
ludicrous  effigy  in  rude  resemblance  of  a  man,  a  rope  being  around  the  neck 
thereof,  and  the  said  effigy  being  thus  and  otherwise  in  the  posture  of  a 
oonvicted  man  undergoing  capital  punishment  for  crime,  and  did  then  and 
there  unlawfully  and  maliciously,  above  said  effigy,  write,  print  and  pub- 
lish the  words  "The  Villain  X,"  meaning  the  aforesaid  X..  and  did  then  and 
there  unlawfuUy  and  maliciously  congregate  large  numbers  of  people  near 
to  and  see  the  same^  and  cause  the  same  there  to  remain  thence  onward 
for  the  space  of  two  days  [or,  devising  and  intending  to  corrupt  or  debauch 

lOn  a  foreign  minister,  2  Chit  CriuL  Law,  809.  On  a  lawyer,  3  Chit 
Crim.  Law,  54;  8  id.  882:  4  Went  PL  Crim.  Law,  884  894,  895;  4  Went  PL 
410.  On  the  king  of  Spain,  C:k)bbett'8  206-2ia  On  a  religious  order  and 
Case,  Whart  St  Tr.  822,  326.  On  the  community,  Oathercole's  Case.  2 
emperor  of  Russia,  Rez  v,  Vint,  27  Lewin,  287.  Sending  a  letter  to  one 
How.  St  Tr.  627.  On  Napoleon  Bona-  accusing  him  of  theft,  8  Chit  Crim. 
parte,  first  consul  of  f^noe,  Rez  u  Law,  889.  Publishing  an  ex  parte 
Peltier,  28  How.  St  Tr.  529,  2  Chit  examination  before  magistrate,  8 
Crim.  Law,  52.  On  the  queen  of  Chit  Crim.  Law,  911.  Fixing  a  scan- 
France  and  the  French  embassador,  dalous  libel  to  a  bridge,  Rez  v.  New- 
Rez  V,  Gordon,  22  How.  St  Tr.  218.  ton,  Trem.  P.  C.  69.  For  blasphem- 
On  the  Russian  consul.  Com.  v.  Buck-  ous  libel,  antCy  §g  241,  248. 
ingham,  2  Wheeler,  Crim.  Ca&  181.  ^  Explained  Crim.  Pra,  U,  §§  794a- 
As  to  all  the  foregoing,  see  Crim.  796^ 
Pra,  II,  §  79a    On  a  preacher,  8  Chit 
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the  public  morals,  then  and  there  unlawfully,  maliciously,  scandalously  and 
obscenely  did  publish,  expose,  keep  for  sale  and  sell,  in  large  numbers,  a 
certain  lewd,  scandalous,  corrupting  and  obscene  picture,  representing  a 
naked  woman  in  an  obscene,  filthy,  disgusting  and  corrupting  posture  lying 
on  a  bed,  and  did  then  and  there  unlawfully,  maliciously,  scandalously  and 
obecenely  sell,  deliver  and  publish  one  copy  of  said  picture  to  one  X,  and 
other  copies  in  numbers  to  the  jurors  unknown  to  other  persons  whose 
names  are  to  the  jurors  unknown];  against  the  peace,  eta^ 

§  630.  Effigy. —  The  following  is  an  English  form  in  mod- 
em ase  for  hanging  a  man  in  effigy :  — 

That  A.,  etc.  [contriving  and  unlawfully,  wickedly  and  maliciously  in- 
tending to  injure,  vilify  and  prejudice  one  X.,  and  to  deprive  him  of  his 
good  name,  fame,  credit  and  reputation,  and  to  bring  him  into  great  con- 
tempt, scandal,  infamy  and  disgrace  >],  on,  eta  [with  force  and  arms  *],  at, 
eta,  unlawfully,  wickedly  and  maliciously  did  make  [and  cause  and  pro- 
cure to  be  made  ^J  a  certain  gibbet  and  gallows,  and  also  a  certain  effigy,  or 
figure  intended  to  represent  the  said  X ;  and  then  and  there  unlawfully, 
wickedly  and  maliciously  did  erect,  set  up  and  fix  [and  cause  and  procure 
to  be  erected,  set  up  and  fixed*]  the  said  gibbet  and  gallows  in  a  certain 
yard  and  place  near  unto  a  certain  common  highway  there  situate,  called, 
eta,  and  near  to  a  certain  ferry  caUed,  eta,  where  the  said  X.  was  used  and 
accustomed  to  ply  in  the  way  of  his  trade  and  business  as  a  waterman; 
and  then  and  there  unlawfully,  wickedly  and  maliciously  did  hang  up  and 
suspend  [and  cause  and  procure  to  be  hung  up  and  suspended*]  the  said 
effigy  and  figure  to  and  upon  the  said  gibbet  and  gallows,  with  the  name 
of  the  said  X  inscribed  on  a  piece  of  wood  and  affixed  to  the  said  effigy  and 
figure,  together  with  divers  scandalous  inscriptions  and  devices  affixed 
upon  and  about  the  same,  refiecting  on  the  character  of  the  said  Z.;  ^  and 
did  then  and  there  keep  and  continue  [and  cause  and  procure  to  be  kept  and 
continued  *]  the  said  gibbet  and  gallows^  so  erected  and  set  up  as  aforesaid, 

1  For  precedents,  see, —  Procuring— obscene  prints  with 

Hanging  in  effigy.— 8  Chit  Grim,  intent  to  publish  them.    Dugdale  v. 

Law,  OOM^ll;  4  Went  PL  205.  Beg.,  1  EUis  &  R  48S,  Dears.  64 

Browning  in  efflgy.^8  Chit  Crim.  *  If  the  matter  in  these  brackets  is 

Law,  905,  to  be  retained,  it  is  believed  that  the 

Exhibiting  effigies — at  windows  form  of  it  suggested  in  our  formula 

and  drawing  a  crowd,  Bex  v,  Carlile,  (ante,  g  629)  should  be  preferred.    As 

6  Car.  A;  P.  esa  to  which,  see  ante,  gg  620,  note,  624 

Obscene  pictures,  ete.— 2  Chit  *  Unnecessary.    Ante,  §  A 

Crim.  Law,  42, 44  46;  8  id.  902,  904;  «  Better  omitted.    Ante,  §  189  and 

Bex  V.  Sabine,  4  Went  PL  203;  Com.  note,  and  the  places  there  cited. 

fx,  Dejardin,  126  Masa  46;  Com.  «.  *  Better  omitted.    See  last  nota 

Sharpless,  2  Sb  &  B.  91:  Beg.  ts.  Car-  *  Better  omitted,  as  above, 

lile,  1  Cox,  C.  CL  22a  ^See,  as  to  the  form  of  these  alle- 

Indecent  show.— Knowles  n  S.,  8  gations,  ante,  %  628^  and  the  formula 

Day,  108;  Reg.  v.  Saunders,  1  Q.  R  D.  ante,  %  629. 

16, 18  Cox,  C.  a  lia  «  Better  omitted,  as  see  abova 

Other  libels  by  pictures.— 8  Chit 
Crim.Law,900;  &  v.  Powers,  12 Ira  & 
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with  the  said  efSgy  and  figure  hung  up  and  suspended  to  and  from  the 
sama  as  aforesaid,  together  with  the  several  inscriptions  and  devices  afore- 
said, so  af&zed  as  aforesaid,  for  a  long  space  of  time,  to  wit.  for  the  space 
of  four  days  then  next  following,  and  during  all  that  time  unlawfully, 
wickedly  and  maliciously  did  then  and  there  publish  and  expose  the  said 
gibbet  and  gallows,  with  the  said  effigy  and  figure  thereon,  to  the  sight 
and  view  of  divers  good  and  worthy  subjects  of  our  said  lady  the  queen 
[or,  of  this  state],  i>assing  and  repassing  in  and  along  the  highway  afore- 
said; [to  the  great  scandal,  infamy  and  disgrace  of  the  said  X,  to  the  evil 
example  of  all  others  in  the  like  case  offending  i],  and  against  the  peace, 
eta« 

§631.  Exhibiting  obscene  painting. —  The  following  is  in 
substance  a  form  adjudged  good: — 

That  A.,  eta,  being  an  evil-disposed  person,  and  designing,  contriving 
and  intending  the  morals  as  well  qt  youth  as  of  divers  other  citizens  of  this 
commonwealth  to  debauch  and  corrupt,  and  to  raise  and  create  in  their 
minds  inordinate  and  lustful  desires,  on,  eta,  at,  eta,  in  a  certain  house 
there,'  unlawfully,  wickedly  and  scandalously  did  exhibit  and  show  [for 
money  ^J  to  persons  to  the  jurors  unknown,  a  certain  lewd,  wicked,  scanda- 
lous, infamous  and  obscene  painting,  representing  a  man  In  an  obscene, 
impudent  and  indecent  posture  with  a  woman  [to  the  manifest  corruption 
and  subversion  of  youth,  and  other  citizens  of  this  commonwealth,  to  the 
evil  example  of  all  others  in  like  case  offending  ^\  and  against  the  peace,  eta* 

III.  By  Oral. Words. 

§  632,  Elsewhere. —  We  have  already,  under  the  titles 
"  Blasphemy  "  and  "  Contempt  of  Court,"  seen  in  what  man- 
ner oral  words  are  alleged^    Thus, — 

§  633.  Formala  — (Compared  with  written  libel).— The 
indictment  is  in  all  respects  the  same  as  for  a  written  libel; 
except  that,  in  place  of  the  expression  '^  did,  etc.,  publish,"  etc., 
it  uses  language  denoting  oral  words,  the  tenor  whereof  it  pro- 
fesses to  and  does  set  out;*  as, — 

Did  maliciously,  eta  [employing,  if  the  proceeding  is  on  a  statute,  the 
statutory  adverbs  and  other  terms],  in  the  presence  and  hearing  ot^  eta, 

^  Needlesa    Ante,  §  48^  is  certainly  unnecessary,  and  I  can 

>  Archb.  Crim.  PL  &  Ey.  (10th  ed.)    discern  no  substantial  reason  for  re- 
618,  (19th  ed.)  92a  taining  any  of  it    ^n^e,  §  48;  Crim. 

s  Undoubtedly,  if  the  place  is  pub*  Pra,  I,  §  047. 

lie,  it  is  better  so  to  shape  the  aUe-  *  Com.  v,  Sharpless,  2  S.  &  B.  91. 

gation  that  such  fact  will  appear.  Quite  similar  is  the  form  in  Reg.  v, 

4  These  words,   ^'for  money,"  are  Carlile,  1  Cox,  Q  Q  229,  for  selling 

doubtless  not  essential.    Crim.  Law,  bawdy  pictures.    See  post,  §  79a 

I,  §§  1086, 1112;  Crim.  Pra,  II,  §§  108,  ^  Ante,  §§  241,  243, 244,  82a 

274.  «  Crim.  Pra,  II,  §§  123,  807,  80a 

>  A  part  of  this  concluding  matter 
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proclaim,  pronounce  and  publish  the  following  malicious,  etc.,  words  [or,  if 
the  pleader  chooses,  he  can  say  "  words,  eta,  of  the  tenor  following."  There 
is  no  one  form  of  the  expression  which  alone  will  be  adequate.  In  other 
respects,  the  formula  for  written  libeU  will  suffice  for  this].' 

§  634.  In  nature  of  contempt  —  (Spoken  to  magistrate). — 

The  following  is  a  form  from  the  current  English  books,  omit- 
ting in  large  part  the  surplusage,  and  slightly  modifying  it 
for  American  use.  In  some  of  our  states  other  modifications 
will  be  required,  of  a  sort  obvious  to  the  practitioner  and  read- 
ily made :  — 

That  heretofore  on,  eta,  at,  etc.,  A.,  eta,  was  brought  before  X,  esquire, 
then  and  yet  being  one  of  the  justices  of  the  peace  in  and  for  said  county, 
assigned  to  keep  the  peace  and  to  hear  and  determine  divers  felonies,  tres- 
passes and  other  misdeeds  committed  in  the  said  county.'  and  then  and 
there  was  duly  charged  before  the  said  X.  upon  the  oath  of  one  Y.,  that  he 
the  said  A.  had  then  lately  before  feloniously  stolen,  taken  and  carried 
away  divers  goods  and^  chattels  of  the  said  Y.;  whereupon  the  said  A.  after- 
ward, then  and  there,  while  the  said  Z.  as  such  justice  of  the  peace  was 
examining  and  taking  the  depositions  of  divers  witnesses  against  him  the 
said  A.  in  that  behalf,  did,  wickedly  and  maliciously  intending  and  con- 
tilving  to  scandalize  and  vilify  the  said  X  as  such  justice  of  the  peace,  and 
to  bring  the  administration  of  justice  in  this  state  into  contempt,  wickedly 
and  maliciously,  in  the  presence  and  hearing  of  divers  good  people  there 
assembled,  publish,  utter,  pronounce,  declare  and  say,  with  a  loud  voice  to 
the  said  X,  and  whilst  he  the  said  X  was  so  acting  as  such  justice  as  afore 
said,  *'  You  are  a  scoundrel  and  a  liar;  you  would  hang  your  own  father  if 
you  could  make  a  groat  by  his  execution; "  against  the  peace^  eta^ 

1  Ante,  §  619.  AldbamcL—  Haley  v.  a,  68  Ala.  88; 

sSee,  for  precedents,  3  Chit  Crim.  Haley  vi  S.,  68  Ala.  89;  Yancy  n  a. 

Law,  94-99;  8  id.  881, 916;  Rex  r.  Ck>l-  68  Ala.  141,  142;  Henderson  tx.  a,  68 

mer,  Trem.  P.  C.  58;  Rex  v.  Snow,  Ala.  198. 

Trem.  P.  C.  59;  Rex  v,  Ecles,  Trem.  Arkansas, —  a    v,    Lancaster,    86 

P.  a  81 ;  Rex  v.  Wet wang,  Trem.  P.  C.  Ark.  65. 

64;  Rex  t*.  Sorocold.  Trena.  P.  C.  64;  Cdlifomicu—Ex  parte  Foley,  62 

Rex  V.  Harris,  Trem.  P.  C.  65;  Rex  v.  OaL  50a 

Harvey,  Trem.  P.  C.  66;  Rex  v.  Bar-  Indiana.— &,  v.  Burrell,  86  Ind.  818. 

bone,  Trem.  P.  C.  73;  Rex  v.  Price,  North  CarolincL — a  «.  Aldridge,  86 

Trem.  P.  C.  75;  Rex  v.  Nosworthy,  N.  C.  680. 

Trem.  P.  C.  76;  Rex  v.   Vavasour,  Tennessee.— Bell    tJt   S.,    1   Swan 

Trem.  P.  C.  79;  Rex  v.  Forth,  Trem.  (Tenn.),  42. 

P.  C.  80;  Rex  v.  Elliot,  8  How.  St  Tr.  Teajoa— Lagrone  v.  a,  12  Tex.  Ap. 

293;  Reg.  v.  Hathaway,  14  How.  St  426;  McMahan  v.  a,  18  Tex.  Ap  22a 

Tr.  639;  Rex  v.  Frost,  22  How.  St  Tr.  'See  jxwt,  §  682. 

471;  Rex  v.  Briellat,  22  How.  St  Tr.  *  Archlx  Crim.  PL  &  Ev.  (10th  ed.) 

909;  Rex  tx  Binns,  26  How.  St  Tr.  588,  (19th  ed.)  899.    For  a  precedent 

595;  Rex  t\  Spiller,  2  Show.  207;  Rex  for  orally  charging  a  magistrate  with 

r.  Benfield,  2  Bur.  980;  Reg.  v.  O'Neill,  receiving  bribes.  Rex  v.  Price,  Trem. 

1  Car.  &  K.  188.  P.  C.  75.    Perhaps  this  offense  may 
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§  635.  other  forms. — For  other  sorts  of  this  offense  the 
pleader  will  require  only  references  to  places  where  precedents 
may  be  found.^ 

rV.  Pbaotical  Suoosstions. 

§  636.  Changed  conditions  and  opinions. —  The  subject  of 
this  chapter  is  one  of  those  on  which  popular  and  judicial  opin- 
ions have  considerably  changed  since  the  early  periods  of  our 
law.  And  it  should  be  so;  for  the  condition  of  the  people  with 
respect  to  those  things  which  ought  to  determine  the  law  is 
almost  revolutionized,  it  is  quite  unlike  what  it  formerly  was. 
Hence, — 

§  637.  Seditions  libels^ —  if  indictable,  ought  not  practically 
to  be  prosecuted  except  when  they  have  reached  a  flagrancy 
much  beyond  the  standard  which  satisfied  the  attorney  for  the 
crown  in  former  times.  Political  discussions,  even  when  pretty 
rampant,  will  not,  with  us,  beget  treason;  except  when  false- 
hoods are  propagated,  freedom  of  reply  is  suppressed,  mobs  are 
set  upon  the  opponents  of  the  popular  views,  and  honest-minded 
persons  find  it  difficult  or  impossible  to  ascertain  the  truth. 
When  snch  a  point  is  reached,  the  nation  stands  on  the  very 
crumbling  edge  of  danger.  Then,  as  an  abstract  question,  the 
whole  power  of  the  law  should  be  called  out.  But  almost  as 
of  course  the  prosecuting  olficer  is  of  the  majority,  and  he  will 

be  also  deemed  a  contempt  of  the  3  Show.  307.    Words  refleoting  on  a 

magistrate,  indictable  on  the  same  jury  and  its  verdict,  Rex  v.  Forth, 

principle  as  under  the  similar  form  Trem.  P.  C.  80. 
in  ante,  §  32&     Spoken   of  magis-       ^  Obscene  words  —  Slander  of  fe- 

trate,  etc. —  There  is  some  doubt  to  male  — as  to  chastity,  and  the  like, 

what  extent  words  spoken  merely  of  chiefly  under  statutes,  S.  v,  Biirrell, 

a  magistrate  or  other  official  person,  86  Ind.  813;  Henderson  v,  S.,  63  Ala. 

in  his  absence,  are  indictable  under  193;  S.  v,  Lancaster,  36  Ark.  55;  Bell 

our  common  law.     Crim.   Law,  II,  v,  S.,  1  Swan  (Tenn.),  43;  Yancy  v,  S., 

§g  945-947.    The  English  books  fur-  63  Ala.  141,  142;  Haley  v.  8.,  63  Ala. 

nish  such  precedents  as  the  follow-  89;  Haley  v,  S.,  63  Ala.  83;  Ex  parte 

ing:  For  contemptuous  words  spoken  Foley,  62  Gal.  508;  Lagrone  u  S.,  12 

of  a  justice  of  the  peace  who  was  Tex.  Ap.  426;  McMahan  v,  S.,  13  Tex. 

endeavoring  to  suppress  a  riot,  Rex  Ap.  220;  S.  v,  Aldridge,  86  N.  C.  680. 

V.  Barbone,  Trem.  P.  C.  73.  For  verbal  Singing  songs  — in  street,  Rex   v, 

slander  on  the  judges  of  the  higher  Benfield,  3  Bur.  980.    Witch,—  slan- 

courts,  Rex  v,  Nosworthy,  Trem.  P.  C.  dering  one  as  being  a,  to  take  away 

75;  Rex  v.  Vavasour,  Trem.  P.  C.  79.  her  life,  Reg.  v,  Hathaway,  14  How. 

Slandering  grand  jury,  Rexv.  Spiller,  St  Tr.  639. 
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not  bring  indictments;  or,  if  he  does,  the  juries  will  not  return 
verdicts  of  guilty.  While,  therefore,  we  have  not  reached  this 
point,  let  every  uprising  of  mobs  be  suppressed,  aud  let  every 
offender  against  the  rights  of  minorities  be  made  to  suffer  the 
full  force  of  the  law. 

§  638.  Other  libels — should  be  prosecuted  only  when  they 
violate  the  spirit  of  the  law  as  well  as  the  letter.  Has  the  of- 
fender meant  mischief  ?  Has  he  done  it  ?  Will  good  result 
from  the  prosecution  ?  In  our  country,  in  the  present  age, 
there  are  no  uses  for  martyrs.  So  it  scarcely  pays  to  punish 
one  for  libel  when  the  chief  result  will  be  to  make  a  martyr 
of  him. 

§  639,  Manner  of  defense  —  (Pleading  truth). —  As  a  prac- 
tical question  for  the  defendant's  counsel,  he  should  avoid  set- 
ting up  the  truth  of  the  libel,^  except  after  becoming  quite  sure 
of  his  ability  to  prove  it.  And  before  offering  the  client's  be- 
lief of  it  in  mitigation,  he  should  be  careful  to  see  that  it  really 
does  mitigate.  In  England,  one  who  relies  on  the  truth  in  de- 
fense must  plead  it  specially,  it  not  being  receivable  under  the 
plea  of  not  guilty;  for  the  terms  of  the  statute  are  so.'  The 
author  is  not  aware  that  any  of  the  provisions  in  our  states, 
permitting  the  truth  in  evidence,  are  thus  expressed.  In  gen- 
eral, at  least,  such  evidence  is  given  under  the  plea  of  not 
guilty.  But  the  practitioner  should  see  how  it  is  in  his  own 
state. 

iGrim.  Law,  n,  §§  018-82t  R  658;  Reg.  v,  Duftj,  8  Cox,  aa4S, 

>6  ft  7  Vict,  a  96^  g  6;  Beg.  v.  Lati-    8  Cox,  C.  Q  Api  88;  Beg.  n  Boylan, 

mer,  15  (^  BL 1177.    For  forms  of  the    19  U.  a  Q.  BL  5dt 

plea,  see  Be^^  n  Newman,  1  Ellis  ft 
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CHAPTER  LI. 

LIQUOR  ElEEPING  AND  SELLINO.i 

§  640.  Elsewhere  —  (Nuisance). —  The  statutory  oflfense  of 
liquor  nuisance,  consisting  of  keeping  a  place  for  the  unlicensed 
retailing  of  intoxicating  drinks,  is,  in  this  volume,  put  with 
other  nuisances  under  the  general  title  '^  Nuisance."  ^ 

§  641,  In  this  chapter^ — by  reason  of  the  great  diversities 
of  statutes,  we  shall  not  attempt  to  consider  minutely  the  form 
of  allegation  upon  every  statutory  expression ;  but,  collecting 
some  representative  expressions,  shall  endeavor  to  make  such 
expositions  of  fqrms  as  will  enable  the  pleader  to  proceed  on 
any  which  may  arise  in  practice. 

§  642,  Formula  for  indictment. — A  mere  skeleton  for  the 
formula  will  suffice ;  because,  in  subsequent  forms,  the  filling 
up  will  appear.    It  may  be, — '• 

That  A.,  etc.  [ante,  §§  74-77],  on,  etc.  [ante,  §  SO,  and,  if  the  offense  is 
oontinuing,  and  is  to  be  so  alleged,  introduce  one  of  the  forms  at  ante, 
§  83,  and  see  §  84;  or,  if  the  transaction  is  indictable  by  reason  of  its  hav- 
ing been  on  a  special  day,  such  as  election  day  or  Sunday,  follow  the  direc- 
tions ante,  %  85],  at»  eta  [ante,  §  80],  did,  without  any  license  or*  authority 
therefor,^  own  and  possess,  eta  [or,  sell,  eta,  to^  eta  (ante,  g  70);  or,  eta 
setting  out  the  offense  in  the  statutory  terms  and  with  due  particnlariza- 
tion];  against  the  peace,  eta  [ante,  g§  65-69].* 

^  For  the  direct  expositions  of  these  notes  thereto;  Crim.  Pra*  I^  g  591; 

offenses,  with  the  pleading,  practice  Stat  Crimes,  g  1043. 

and  eYidence,see  Stat  Crimes,  §§  983-  *  NegatlTing  license.—  This  nega- 

1058.  Incidental,  Crim.  Law,  I,§g  318,  tive  averment  may  be  in  general 

366,  498,  505,  658,  686,  688,  761,  783,  terms,  not  necessarily  reproducing 

888-835,  957.  1065;  II,  g  781;  Crim.  the  statutory  words,  or  descending 

Pra,  I,  §§  100, 103, 107, 108,  241,  403,  to  the  minuteness  required  in  the 

486,  452,  469,  479,  484»  512,  note,  514,  affirmative  allegationa    And  it  is 

548,  587-589,  624,  636,  638,  641.  645,  practically  better  so;  because  thus 

999, 1173,  1174;  Stat  Crimes,  §g  36,  all  danger  of  omitting,  in  the  nega- 

84a,  126, 148,  156,  223,  2C7,  28a  tion,  any  special  form  of  license  is 

apiM*,  gg  817-822.  avoided.    Crim.  Pra,  I,  g  641;  Stat 

» •*  Or."—  This  is  one  of  those  nega-  Crimes,  §§  1042-1044. 

tive  averments  wherein  the  conjuno-  *  For  precedents,  see  3  Chit  Crim. 

tion    "or,"  not   "and,"  is   correct  Law,  672;  Reg.  n  Faulkner,  26  U.  C. 

Ante,  gg  97, 124^  420,  514^  569,  and  the  Q.  R  529;  Beg.  v.  French,  34  U.  C.  Q. 
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§  643.  Haying^  with  intent. —  The  offense  of  having  in  pos^ 
session  intoxicating  liquors  with  intent  to  sell  them  contrary 

R  403;  Beg.  n  Denham,  85  U.  Q  Q.  UI  601,  602;  Murphy  u  P.,  90  lU.  59; 

B.  503;  Reg.  u  Taylor,  86  IT.  a  Q,  K  Wiedeman  t;.  P.,  92  III  814. 

183,  217.  Indiana, — S.  v,  Jackson,  4  Blackf. 

Alabamcu—S,  u  Raiford,  7  Port  49;  Cbeezem  v.  S.,  2  Ind.  149;  King 

101;  Worrell  v.  a.  12  Ala.  732;  Lo-  v.  a,  2  Ind.  523;  8.  u  Clark,  3  Inl 

dano  V,  a,  25  Ala.  64;  Dorman  v.  a,  451;   Cleaveland  v.  a,  20  Ind.  444; 

34  Ala.  216;  Bryan  u  a,  45  Ala.  86;  McCkx)!  t;^  a,  23  Ind.  127;  a  v.  Mondy, 
Espy  r.  a,  47  Ala.  533;  Harris  u  a,  24  Ind.  268;  Ihrig  v.  a,  40  Ind.  422; 
50  Ala.  127;  Lemmon  u  a,  50  Ala.  Farrell  u  a,  45  Ind.  371,  372;  Brown 
180;  Hafter  v.  a,  61  Ala.  87;  Wood  ti  a,  48  Ind.  88;  Vanderwood  u  a, 
V.  a,  55  Ala.  13;  Raisler  v.  a,  55  Ala.  50  Ind.  295;  a  v.  Buckner,  52 Ind.  278; 
64;  Lawson  u  a,  55  Ala.  118;  Wa^  a  v.  Jacks,  54  Ind.  412;  a  r.  Wickey, 
son  V.  a,  55  Ala.  158;  Atkins  r.  a,  60  54  Ind.  488;  Hooper  v.  a,  56  Ind.  153; 
Ala.  45;  Tatum  v.  GL,  68  Ala.  147;  Schlicht  v.  a,  56  Ind.  173;  Shaw  r. 
Block  u  a,  66  Ala.  498;  [Bogan  n  a,  a,  56  Ind.  168;  Meier  vl  a,  57  Ind. 
84  Ala.  449.]  886;  a  v.  Wickey,  57  Ind.  596;  8.  v. 

Arkansas,-— "Renalej  v.  a,  1  Eng.  Woulfe,  58  Ind.  17;  Manvelle  «.  a. 

252;  Ramsey  v.  a,  6  Eng.  85;  a  v.  58  Ind.  68;  DowdeU  n  a,  58  Ind.  838; 

Pamell,  16  Ark.  506;  a  ix  Brandon,  Henderson  n  a,  60  Ind.  296:  Cover- 

28  Ark.  410;  a  v.  Clayton,  82  Ark.  dale  v,  a,  60  Ind.  807;  Riige  v.  S,,  62 

185;  a  V.  Martin,  84  Ark.  840;  a  u  Ind.  888;  Robinius  tx  a,  68  Ind.  235: 

Emerick,  85  Ark.  824;  Wilson  v.  a,  Mitchell  u  a,  63  Ind.  276;  a  r.  Zeit- 

35  Ark.  414;  Williams  v.  a,  35  Ark.  ler,  63  Ind.  441;  Mitchell  t;.  a,  68  Ind. 
430;  Erb  v.  a,  85  Ark.  681;  Redmond  574;  Vannoy  vi  a,  64  Ind.  447;  Ste- 
V.  a,  36  Ark.  58;  Hale  v,  a,  36  Ark.  venson  v.  a,  65  Ind.  409;  Berry  v.  a, 
150;  Cloud  u  a,  36  Ark.  151;  Black-  67  Ind.  222;  Arblntrode  v,  a,  67  Ind. 
well  V.  a,  36  Ark.  178;  Johnson  v.  a,  267;  Grupe  v.  a.  67  Ind.  827;  a  r. 
87  Ark.  88;  Lane  v.  a,  87  Ark.  272;  Christman,  67  Ind.  828;  Gaust  r.  a. 
Thompson  v.  a,  87  Ark.  40a  68  Ind.  101;  Plunkett  v,  a,  69  Ind. 

Cow nechcut— Whiting   v.    a,   14  68;  a  p.  Mulhisen,60  Ind.  145;  Wills 

Conn.  487;  Bartb  u  a,  18  Conn.  432;  v.  a,  69  Ind.  286;  a  v.  Corll,  78  Ind. 

Rawson  v.  a,  19  Conn.  292;  Barnes  585;  Johnson  t7.  a,  74  Ind.  197;  Mas- 

V.  a*  19  Conn.  898,  20  Conn.  232;  a  u  sey  u  a,  74  Ind.  868;  Klein  v,  a,  76 

Corrigan.  24  Conn.  286;  S,  v.  Miller,  Ind.  833;   Keiser  v.  a,  78  Ind.  430. 

24  Conn.  523;  a  t\  Powers,  25  Conn.  437;  Kurz  v.  a,  79  Ind.  488;  Stoner 

48;  [a  V.  Ryan,  68  Conn.  512.]  v.  S.,  80  Ind.  89;  a  tx  Bunnell,  81  Ind. 

\ District  of  Columbia.'- D.  G  tx  815;  [Dolan  tx  a,  122  Ind.  141;  a  v. 

Mann,  20  Wash.  L.  R,  534.]  Smith,  122  Ind.  178;  a  tt  Hord,  123 

[Florida,—  Butler  v,  a,  25  Fla.  847;  Ind.  34.] 

Cooke  V.  a,  25  Fla.  698.]  Joujo.— Hintermiester  u  a,  1  Iowa, 

G'cor{7?'a.— Elkins  v.  a,  13  Ga.  435;  101;  Santo  v.  S.,  2  Iowa,  165;  a  v. 

Woody  V.  a,  32  Ga.  595;  Newman  v.  Allen,  32  Iowa,  248;  a  v.  Thompson, 

S.,  63  Ga.  533;  Reich  v.  a,  63  Ga.  616;  44  Iowa,  399;  a  v.  Findley,  45  Iowa, 

[Williams  v.  a,  89  Ga.  483;  Brown  vi.  435:  a  v.  Silhoffer,  48  Iowa,  283;  S. 

a,  104  Ga.  525.]  dl  Mohr,  53  Iowa,  261;  [a  v.  Price,  76 

JZZmois.— Weist  v.  P.,  89  IlL  507;  Iowa,  244.] 

Myers  v.  P.,  67  IlL  508;  Mapes  v.  P.,  Kansas*— Ter.    v.    Freeman,    Mo- 

69  IlL  523,  525;  :vicCutcbeon  v.  P.,  69  Gabon,  56, 57;  S.  v.  Thompson,  2  Kan. 
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to  law  is  not  known  in  all  of  our  states,  and  it  differs  some- 
what in  those  where  it  is  known.   And  the  proceedings  against 

482;  a  «L  Muntz.  8  Kan.  888;  a  v.  404;  Com.  t;.  Baker,  10  Gush.  405; 

Volmer,  6  KazL  879;  a  uKuhuke,26  Com.  v.  Hart,  11  Cush.  180;  Com.  v. 

Kan.  405;  a  v.  Schweiter,  27  Kan.  Wilson,  11  Cush.  412;  Com.  t;.  Ed- 

491),  501;  [a  V.  Tanner,  50  Elan.  365.]  wards,  12  Cush.  187;  Com.  v.  Kendall, 

Kentucky. —  ConL  v.  Hatton,  15  R  12  Cush.  414;  Com.  v.  Albro,  1  Gray, 

Mon.  587;  Coul  u  Hadoraft,  6  Bush,  1;  Com.  v.  Giles,  1  Gray,  466;  Com. 

91;  Herine  v,  ConL,  18  Bush,  295;  v.  Adams,  1  Gray,  481;  Com.  v,  Mur- 

Wilson  V,  Com.,  14  Bush,  159;  [Com-  phy,  2  Gray,  510;  Com.t7.  Lafontaine, 

V.  Shelton,  99  Ky.  120.]  8  Gray,  479;  Com.  u  McSherry,  8 

Louisiana.^  S.  v.  Kam,  16  La.  An.  Gray,  481,  note:  Com.  v,  Edwards,  4 

188.  Gray,  1;  Com.  v.  Wood,  4  Gray,  11; 

Maine,— S,  v.  Cottle.  15  Me.  473;  Coul  v,  Newell,  5  Gray,  76;  Com.  v. 

a  V.  Stinson,17Ma  154;a  V.  Churoh-  Clapp,  5  Gray,  97;  Com.  v.  Quin,  5 

ill,  25  Ma  806;  a  v.  Gumey,  88  Me.  Gray,  478;  ConL  v.  Hitchings,  5  Gray, 

527;  a  VL  McNally,  84  Me.  210;  a  v.  482;  Coul  v.  Cummings,  6  Gray,  487; 

Hadlook,  48  Ma  282;  a  u  Staples,  45  Coulu  Name  Un  I  mown,  6  Gray,  489; 

M&  320;  a  V,  E!aler,  56  Me.  88;  a  v.  ConL  v,  Jones,  7  Gray,  415;  Com.  v. 

Smith,  64  Ma  428;  a  v.  Plunkett,  64  Keefe,  7  Gray,  832;  Com.  v.  Gilland, 

Ma  584;  a  v.  Gorham,  65  Ma  270;  9  Gray,  8;  Com.  v.  Woods,  9  Gray, 

a  u  Began.  67  Ma  380;  a  v.  Grames,  181;  Com.  v.  Ryan,  9  Gray,  187;  Com. 

68  Ma  418;  [a  v,  Dunlap,  81  Ma  889.]  i;.  Colton,  11  Gray,  1;  Com.  v.  Dillane, 

Maryland,—  Bode  v.  a,  7  Gill,  826;  11  Gray,  67;  Com.  v.  Waters,  11  Gray, 

Bawlings  t^  a,  2  Md.  201;  Keller  v.  81;  Com.  v.  Hoye,  11  Gray,  462;  Com. 

a,  11  Md.  525;  Franklin  v.  a,  12  Md.  v.  McKenney,   14  Gray,  1;  Com.  v. 

286;  Maguire  u  a,  47  Md.  485;  a  v.  Snow,  14  Gray,  20;  Com.  v.  Kingman, 

Strauss,  49  Md.  288.  14  Gray,  85;  Com.   v.  Intoxicating 

Massacfiuaetia, —  Com.  v,  Eaton,  9  Liquors,  4  Allen,  598;  Com.  v.  Hutch- 
Pick.  165;  Com.  uPray,  13  Pick.  859;  inson,  6  Allen,  595;  Com.  v.  Intoxi- 
ConL  V,  Phillips,  16  Pick.  211;  Com.  eating  Liquors,  6  Allen,  599;  Com.  v. 
V.  Dean,  21  Pick.  884;  Com.  v,  Odlin,  Blaka  12  Allen,  188;  Com.  v.  Intoxi- 
23  Pick.  275;  Com.  v.  Thurlow,  24  eating  Liquors,  18  Allen,  52,  561; 
Pick.  374;  Com.  v.  Churchill,  2  Met'  Com.  v.  Intoxicating  Liquors,  97 
118;  Coul  v.  Pearson,  8  Met.  449;  Mass.  334;  Com.  t;.  Chisholm,  103 
Gkwdhue  u  Com.,  5  Met  553;  Com.  v,  Mass.  218;  Coul  v.  Desmond,  103 
Kimball,  7  Met  304^  808;  Com.  v.  Pen-  Masa  445;  Com.  v.  Intoxicating  Liq- 
niman,  8  Met  519;  Com.  v,  Thayer,  8  uors,  103  Mass.  448;  Com.  v.  Blanch- 
Met  528;  Com.  v.  Tower,  8  Met  527;  ard,  105  Mass.  178;  Com.  v,  Sheehan, 
Com.  V,  Leonard,  8  Met  529;  Com.  105  Masa  174;  Com.  v.  Intoxicating 
V.  Leonard,  8  Met  530;  Com.  v.  Bry-  Liquors,  105  Mass.  181 ;  Com.  v.  In- 
den,  9  Met  187;  Com.  v.  StoweU,  9  toxicating  Liquors,  108  Mass.  19; 
Met  569;  Com.  v.  Whita  10  Met  14;  Com.  v.  Grady,  108  Mass.  412;  Doherty 
Com.  VL  Porter,  10  Met  268;  Coul  v.  v.  Com.,  109  Mass.  359;  Com.  v,  In- 
Briggs,  11  Met  573;  Coul  v.  Brown,  toxicating  Liquors,  109  Mass.  371; 
12  Met  522;  Com.  v.  Buck,  12  Met  Com.  v.  Intoxicating  Liquors,  140 
524;  Com.  v.  Wilcox,  1  Cush.  503;  Masa  182;  Coul  v.  Intoxicating  Liq- 
Com.  V.  Roberts,  1  Cush.  505;  Com.  v.  uors,  110  Masa  416;  Com.  t\  Intoxi- 
Sloan,  4  Cush.  52;  Com.  v.  Herrick,6  eating  Liquors,  110  Masa  499;  Com. 
Cush.  465;  Com.  v.  Moulton,  10  Cush.  v,  Harvey,  111  Masa  420;  Coul  v. 
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the  offender  differ,  and  to  a  considerable  extent  they  are  pre- 
scribed by  the  varying  statutes.  Therefore  it  is  not  best  to 
enter  minutely  into  them.  Under  a  provision  to  punish  any 
one  who  "  shall  own  or  keep    .    .    •    any  intoxicating  liquor 

Dunn,  111  Mas&  425,  436;  Coul  «l  MoGrath,  73  Ma  181;  a  t;.  Tissing, 

Taylor,  113  Mas&  1;  Ck>nL  v.  Hogan,  74  Ma  72;  [S.  v.  Door,  82  Ma  167;  8. 

113  Mass.  7;   Com.  v.  Intoxicating  v.  Searoj,  111  Ma  286;  S.  v,  Dongan, 

Liquors,  118  Mass.  18,  208,  455;  Com.  110  Ma  130.] 

V.  Locke,  114  Mass.  288;  ConL  v.  Do-  Montarui.—  U.  S.  t7.  Sacramento,  2 

herty,  116  Masa  18;  Com.  v.  Intoxi-  Mon.  Ter.  289,  24a 

oating  Liquors,  116  Mass.  27,  342;  New  Hampshire. —  &  v,  Adams,  6 

Com.  V.  Holmes,  119  Masa  195;  Com.  N.  H.  532;  Prioe  v.  a,  18  N.  H.  536: 

V.  Fredericks,  119  Mass.  199;  Com.  v.  &,  v.  Moore,  14  N.  H.  451;  S.  v.  Wig- 

Curran,  119  Maaa  206;  Com.  v,  Lat-  gin,  20  N.  H.  449;   &  v.  Bums,  20 

tinviUe,  120  Masa  885;  Com.  v,  Burke,  N.  H.  550;  &  v.  Perkins,  6  Fost  (N. 

121  Mass.  89;    Coul    v.  Davis,  121  H.)  9;  a  v.  Abbot,  11  Fost  (N.  H.) 

Masa  852;  Com.  v.  Hoar,  121  Masa  434;  a  v.  FuUer,  33  N.  H.  259. 

375;  Com.  v.  Hanlej,  121  Masa  377;  New  Jersey.  —  a   v.   Webster,   5 

Com.  V.  Intoxicating  Liquors,  122  Etolst  293;  [Rogers  u  a,  68  N.  J.  Ik 

Masa  8, 14;  Com.  v.  Hoyer,  125  Masa  220;  Ftoker  u  a,  61  N.  J.  U  80a] 

209;  CouL  V.  Byrnes,  126  Masa  248;  New  York,'-V,  v.  Adams,  17 Wend. 

ConL  V.  Hickey,  126  Masa  250;  Com.  475;  P.  v.  Townsey,  6  Denio,  70;  Van 

r.  Sprague,  128  Masa  75;  Com.  n  Mo-  Zant  u  P.,  2  Parker,  C  C.  168, 170; 

Kieman,    128   Masa    414;    Com.    v.  P.  v.  Wheelock,  3  Parker,  C  Q  9; 

Donahoe,  180  Masa  280;  Coul  v.  Cos-  French  v.  P.,  8  Parker,  C  C.  114;  P. 

teUo,  183  Masa  102;  Com,  v.  Auber-  v,  Gilkinson,  4  Parker,  Q,  C  26;  P.  t^ 

ton,  133  Masa  404  Cramer,  6  Parker,  C.  C.  171, 178;  P. 

Minnesota,'-^  V,  Ludwig, 21  Minn,  u  Bennett,  5  Abb.  Pr,  384,  386. 

202;  a  v.  Richter,  28  Minn.  81;  8.  v.  North   Carolina.—  a  v.  Shaw,  2 

Kobe,  26  Minn.  148, 149;  a  tx.Layake,  Dev.  198;  a  v.  Muse,  4  Dev.  &  Bat 

26  Minn.  526,  527;  a  v.  Hyde,  27  819;  a  v.  Blythe,  1  Dev.  &  Bat  199; 

Minn.  153;  a  v.  Langdon,  29  Minn,  a  v.  Faucett,  4  Dev.  &  Bat  107;  a 

393,  394;  [Elbow  Lake  v.  Holt,  69  v.  Stamey,  71  N.  C  202;  a  v.  Joyner, 

Minn.  84a]  81  N.  C.  584 

MissiesippL--  Kliffield  ci  a,  4  How.  Ohio.—  Hall  v.  a,  20  Ohio^  7;  Kern 

(Misa)  304;  Murphy   vl  a,  24  Misa  tx  a,  7  Ohio  St  411;  Moore  v.  a,  12 

590;  Miazza  v.  a,  86  Misa  618;  RUey  Ohio  St  887;  Picket  «.  a,  22  Ohio 

V.  a,  48  Misa  397;  [McDonald  v.  a,  St  405;  a  v.  Conner,  30  Ohio  St  405, 

68  Misa  728;  West  v.  a,  70  Misa  — ."]  406. 

Jfwouri.— Storrs  v.  a,  3  Ma  9;  Oregon. — Burohard  t7.a,2  Oreg.78. 

a  IX  Auberry,  7  Ma  304;  a  v.  Wis-  PenvisylvanicL—  Coul  v.  Baird,  4 

son,  15  Ma  503;  a  v.  Owen,  15  Ma  a  &  R  141;  Van  Swartow  «l  Com., 

506;  a  u  Williamson,  19  Ma  884;  a  12  Harris  (Pa.),  131;  Jillard  v.  Com., 

V.  Arbogast,  24  Ma  363;  a  v.  An-  2   Casey    (Pa.),   169;    Genkinger   u 

drews,  26  Ma  169, 171;  a  v.  Murphy,  Com.,  8  Casey  (Pa.),  99;  Coul  ti  Jes- 

47  Ma  274;  a  v.  Lisles,  58  Ma  359;  sup,  18  Smith  (Pa.),  84 

a  V.  Roehm,  61  Ma  82;  a  v.  Jaeger,  Rhode  Idand.—  Q.  v.  Fletcher,  1 

63  Mo.  403,  405;  a  v.  Jaques,  68  Ma  R  L  193;  S.  v.  Snow,  8  R.  L  64;  a  u 

260;  a  V.  Baker,  71  Ma  475;  a  v.  G'Donnell,  10  R  L  472;  a  v.  Amery, 
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with  intent  to  sell  the  same  in  this  state,"  the  allegations  may 
be, — 

That  A.,  eta,  on»  eta,  at^  eta,  did  unlawfully  own  and  keep  in  his  possa^ 
sion  certain  kegs,  bottles  and  barrels  of  intoxicating  liquors,  with  the  in- 
tent to  sell  the  same  in  his  saloon  there,  being  [in  a  case  where  there  has 
been  a  search  warrant]  the  same  liquors  which  were  thereupon,  before  the 
finding  of  this  information  \(yr  indictment],  taken  from  the  premises  of  the 
said  A.  on  a  search  warrant;  against  the  peace,  eta^ 

.§  644.  Another. —  Under  a  statute  to  punish  one  who  shall 
^^  expose  or  keep  for  sale  spirituous  or  intoxicating  liquors,  ex- 
cept as  authorized  in  this  act/'  it  is  good  to  aver, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  unlawfully  expose  and  keep  intoxicat- 
ing liquors'  for  sale  and  with  the  intent  to  sell  the  same  ^  [in  this  common- 

12  B.  L  04;  a  n  Campbell,  12  B.  L  West  Ftrgptnio.— a  tJiCaln.B  W.  Va. 

147;  a  V.  Oanrer,  12  R  L  285;  [a  n  720;  a  u  Cain,  9  W.  Va.  569,  561;  a 

McKenna,  16  R  L  — b]  u  Gilmore,  9  W.  Va.  641,  642;  a  vi 

\8cnjAh  Dakota.-^  a  ix  Boughner,  5  Thomas,  18  W.  Va.  848;  a  u  Whitter, 

a  D.  46L]  18  W.  Va.  806.  807;  [a  v.  CottriU,  81 

Tennessee.—  Bilbio  u  a,  7  Humph.  W.  Va.  162.] 

584;  a  v.  Harris,  2  Sneed  (Tenn.),  224;  TTisoonein.— Allen  n  a,  6  Wi& 

a  u  Irvine,  8  Heisk.  155;  a  tx.  Stalej,  82a 

8  Lea,  566.  United  States,-- 17.  a  v.  Winslow, 

TexcLs.— a  V.  Robinson,  19  Tex.  478;  8  Saw.  887  (selling  to  Indians) ;  IT.  a 

a  V.  Heldt,  41  Tex.  220;  a  v.  Perry,  v.  Forty-three  Gallons  of  Whiskey,  98 

44  Tex.  100;  Hart  v.  a,  2  Tex.  Ap.  89,  U.  a  188  (for  forfeiture  of  liquors  to 

40;  Bohl  tn  a,  8  Tex.  Ap.  688;  Carr  v.  Indians). 

a,  5Tex.  Ap.  158;  Albrecht  v.  a,  8  ^  Founded  upon  the  precedent  in  a 

Tex.  Ap.  216;  Albrecht  n  a,  8  Tex.  v,  Mohr,  68  Iowa,  261.    And  see  a  tn 

Ap.  818;  Archer*  VL  a,  9  Tex.  Ap.  78;  Findley,  45  Iowa,  436;  a  v.  Thomp- 

Archer  v.  a,  10  Tex.  Ap.  482;  White  son,  44  Iowa,  899;  Santo  v.  S.,  2  Iowa, 

V.  a,  11  Tex.  Ap.  476;  Eppstein  tJi  a,  165. 

1 1  Tex.  Ap^  480, 481 ;  Sedberry  tx  a,  14  *  As  a  question  of  principle,  we  may 

Tex.  Ap.  288;  [Key  v.  a,  87  Tex.  Crim.  possibly  doubt  whether  there  should 

B»  77.]  not  be  some  particularization  of  the 

VervMmL—^,  v,  Sommers,  8  Vt  166;  liquors  exposed  and  kept.  Crim.  Pra, 

a  V,  Munger,  15  Vt  290;  a  u  Whit-  I,  g§  566-584.    But  the  form  in  the 

ney,  15  Vt  298;  a  i;.  Clark,  28  Vt  298;  text  accords  with  numerous  prece- 

a  V.  Woodward,  25  Vt  616;  a  t;.  dents  deemed  good.    And  in  reason 

O'Keefe,  41  Vt  691;  a  v.  Reynolds,  the  case  differs  from  that  of  a  sale, 

47  Vt  297;  a  v.  Ben  jamin,  49  Vt  101;  where  bulk  is  broken,  and  a  part  is 

a  t;.  Higgins,  58  Vt  191;  [a  i;l  Hodg-  separated  from  a  remaining  mass, 

son,  66  Vt  184.]  Here  there  is  simply  one  offense,  it 

Virginia. — Ciom.  v.  Dove,  2  Va.  Cas.  is  founded  on  all  the  liquors  which 

26;  Com.  v.  Hatcher,  6  Grat  667;  Hel-  the  defendant  has,  and  their  kinds 

frick  V.  Com.,  29  Grat  844;  Glass  v,  and  quantities  are  immaterial     ■ 

Com.,  88  Grat  827;  Massie  v.  Com.,  80  *  *^  For  sale  and  with  the  intent  to 

Grat  841;  [a  v.  Com.,  84  Va.  582;  sell."— This  double  expression  (a  t^ 

Errington  v,  Ck>ni.,  10  L.  R.  A.  842.]  Mohr,.  58  Iowa,  261,  262)  covers  in 
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wealth  I],  not  then  and  there  having  any  authority  or  licenae  therefor;  * 
against  the  peace,  eta* 

§  645.  Proeeedings  for  eonfiscation. —  The  proceediDgs  for 
seizing  and  confisoating  liquors  kept  for  unlawful  sale  are  pre- 
scribed by  statutes,  which  the  practitioner  will  consult;  they 
are  not  universal;  they  differ  in  the  states,  and  the  reader 
need  only  be  referred  to  places  in  the  reports  where,  in  part  or 
in  full,  they  are  given.* 

• 

exact  words  of  the  statute^  and  Com.  v,  Curran,  119  Mass.  206;  Com. 
everything  which  any  one  might  v,  Sprague,  128  Mas&  76;  Com.  v. 
claim  to  he  its  interpreted  meaning  Byrnes,  126  Masa  248;  Com.  u  Hickey, 
beyond.  It  is  a  method  of  pleading  126  Masa  250;  Coul  v.  Hoar,  121  Masa 
not  unfrequently  well  to  resort  to  375;  Com.  v,  Haniey,  121  Mass.  877; 
by  way  of  caution.  Still  the  words  Com.  v.  Edwards,  mipra;  Com.  tx 
**for  sale"  have  been  adjudged,  no  Gilland,  9  Gray, 3;  Com.ixChisholm, 
doubt  correctly,  not  to  be  essential  supra;  Com.  v,  Desmond,  W6  Mass. 
where  the  others  are  employed,  and  445;  Com.  u  Sheehan,  105  Masa  174; 
from  most  of  the  precedents  they  ConL  v.  Grady,  supra;  Com.  r.  Har- 
are omitted.  vey,  111  Mass.  420;  Com.  tx.  Taylor, 

1  It  seems  to  have  been  assumed  by  supra.    Other  states.— For  forms  in 

pleaders  in  some  of  the  cases  that  other  states,  see  Keller  v.  S.,  11  Md. 

the  words   in    these   brackets   are  525;  P.  v,  Bennett,  5  Abb.  Pr.  884, 

necessary.    But,  not  inquiring  how  886;  S.  u  Amery,  12  R  L  64;  S.  r. 

it  may  be  on  a  consideration  of  all  Campbell,  12  R.  L  147;  S.  v.  Plunkett, 

the  statutes,  the  mere  clause  in  the  64  Me.  534;  &  ix  Gorham,  65  Me.  270. 

text  certainly  does  not  require  them.  In  S.  u  Reynolds,  47  Vt  297,  the  fol- 

The  utmost  that  can  be  said  against  lowing,  in  substance,  was  adjudged 

the  indictment  without  these  words  to  be  good:  — 

is,  that  it  charges  an  intent  to  sell       ''That  A.,  on,  eta, lit, etc  did  own, 

wherever  purchasers  can  be  found,  keep  and  possess  a  large  quantity,  to 

whether  in  tl  10  state  or  out  of  it    If  wit,    two    quarts,   of   intoxicating 

so,  it  avers  an  intent  to  sell  as  well  liquors,  with  the   unlawful  intent 

m  the  state  where  the  liquor  is  kept  then  and  there  unlawfully  to  sell, 

for  sale  as  in  other  states;  and,  if  we  furnish  and  give  away  the  same,  not 

assume  that  it  charges  both,  and  that  having  then  and  there  any  authority 

only  one  is  indictable,  the  case  is  of  law  or  license  therefor;  against 

within  the  principle   stated    ante^  the  peace,  etc." 
g  556.    The  surplusage  of  alleged  in-       <  Joioo.—  Santo  u  S.,  2  Iowa,  165;  & 

tent  does  no  harm.    And  see  Crim.  v.  Thompson,  44  Iowa.  399. 
Pra,  I,  §  383.    Indeed,  under  another       JIfatne.— S.  v,  Gumey,  33  Me.  527; 

statute,  the  matter  in  these  brackets  S.  v.  McNally,  84  Me.  210;  S.  n  Kaler, 

was  expressly  adjudged  to  be  un-  56  Ma  88;  Sw  v,  Regan,  67  Me.  380;  S. 

necessary.  Com.  v,  Edwards,  12  Cush.  vi  Grames,  68  Me.  41K 
187.  Massachusetts, —  Com.  v.  Albro,  1 

^Antef%  642;  Cool  v,  Grady,  108  Gray,  1;  Coul  v.  Intoxicating  Liquors, 

Mass.  412:    Coul   v,   Chisholm,  103  4  Allen,  593;  Com.  v.  Intoxicating 

Masa  213;  Com.  v.  Taylor,  113  Mass.  1.  Liquors,  6  Allen,  599;  Com.  v,  Intoxi- 

s  For  precedents,  see  and  compare  eating  Liquors,  13  Allen,  52, 561 ;  Com. 
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§  646.  Transporting. — There  are  statutes,  in  various  terms, 
making  the  transporting  of  liquors  sold  or  intended  for  sale, 
by  a  common  carrier  or  other  person,  knowing  or  reasonably 
suspecting  the  facts,  punishable.  The  indictment  must  cover 
the  particular  terms.  Under  one  of  them  it  is  adjudged  good 
to  say,— 

That  A.,  eta,  on,  etc.,  at,  eta,  did  unlawfully  receive  certain  intoxioat- 
ing  liquors,  to  wit»  three  gallons,  eta  [describing  the  liquors],  for  the  pur- 
pose then  and  there  of  conveying  said  liquors  to  some  person  whose  name 
is  to  the  complainant  unknown,  and  was  then  and  there  conveying  said 
liquors  in  [a  town  mentioned]  on  M.  street  in  said  town,  to  said  unknown 
person,  the  same  being  intended  for  illegal  sale  contrary  to,  eta  [specifying 
the  statute],  the  said  liquors  having  been  sold  in  this  state  contrary  to  the 
provisions  of  said  statute,  he  the  said  A.  then  and  there  having  reasonable 
cause  to  believe  that  said  liquors  had  been  so  sold  and  are  so  intended  for 
sale,  as  aforesaid;  against  the  peace,  eta^ 

§  647.  Keeping  place. — We  have  statutes  in  varying  terms 
to  punish  the  keeping  of  a  place  wherein  to  sell  intoxicating 
liquor  contrary  to  the  established  regulations.  While  the  of- 
fense they  create  is  similar  to  that  of  liquor  nuisance,  to  be 
considered  under  the  title  "Nuisance,"  it  is  distinguishable 
therefrom.  One  of  these  statutes  provides  that,  "  if  any  per- 
son or  persons,  except  taverners,  by  an  agent  or  otherwise, 
shall  keep  any  house,  store,  shop,  or  other  place,  for  the  pur- 
pose of  selling  any  wine  or  spirituous  liquor,  to  be  drank 
thereat,"  the  offender  shall,  etc.    And  the  allegations  may  be, — 

That  A.,  etc.,  on,  eta  [as  at  ante,  %  80,  or  with  the  oontinuando  as  at  antCy 

V.    Intoxicating   Liquors,    97  Mas&  ^Coul  u  Locke.    114   Mass.    288. 

334;  Com.  v.   Intoxicating  Liquors,  Doubtless  much  of  this  is  surplus- 

103  Mas&  448;  Com.  v.  Intoxicating  age,  or  expressed   in   more   words 

Liquors,  105  Mass.  181;  Com.  v.  In-  than  necessary.   But^  as  the  statutes 

toxicating  Liquors,    108    Mass.   19;  greatly  vary,  and  as  the  pleader  will 

Com«  V.  Intoxicating   Liquors,    109  cover   the  particular  terms  before 

Masa    371;    Com.    y.    Intoxicating  him,  no  good  would  come  from  an 

Liquors,  110  Mass.  182, 416, 499;  Com.  endeavor  to  reduce  it  to  its  smallest 

V.  Intoxicating  Liquors,  113  Masa  13,  proportiona    In  its  present  shape,  it 

208;  Com.  v.  Intoxicating  Liquors,  will  be  suggestive,  and  it  could  if 

116  Mass.  27,  342;  Coul  v.  Intoxioat-  reduced   be   no   more.     For   other 

ing  Liquors,  123  Mass.  8, 14.  precedents,  see  Com.  t?.  Watera  11 

Rhode MandL—S. v,Snow,  8RI64  Gray,  81;  Com.  v.  Name  Unknown,  6 

United  5/ate&— Proceedings  to  ob-  Gray,  489;    Com.  v.    Hutchinson,  6 

tain  forfeiture  of  liquors  being  in-  Allen,  595;    Com.    v.    Doherty,  116 

troduced  into  Indian  territory,  U.  S.  Masa    13;    Com.  v.  Blanchard,   105 

V,  Forty-three  Gallons  of  Whiskey,  Masa  173;  S.  v.  Benjamin,  49  Vt  101; 

93  U.  S.  18a  a  v.  Higgins,  53  Vt  191. 
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§  648.]  BPEOIFIO  OFFEKSBS.  [bOOK  m. 

§  88,  as  the  pleader  chooses  ^\  at,  etc,  not  being  a  tavemer,  did  [with  forc« 
and  arms  ^]  keep  a  certain  store  [or  shop]  [on  M.  street  there  *]  for  the  pur- 
pose of  selling  wine  and  spiritaous  liquors  to  be  drank  thereat;  against  the 
peace  [of  evil  example  *],  etc.* 

§648.  Selling — (How  the  indictment). —  The  expositions 
nnder  this  bead  in  ^^  Statutory  Crimes  "  are  so  fall  as  to  leave 
little  occasion  for  forms.*  The  reader  will  there  see  that  in 
some  particulars  the  courts  differ  as  to  what  the  allegations 
must  be.  But  the  most  exacting  require  no  more  than  is  fairly 
essential  to  apprise  the  accused  of  what  he  must  answer  to  at 
the  trial, —  an  easy  task  for  the  pleader,  involving  nothing  dif- 
ficult, and  the  writing  of  only  a  few  words.'  Practically,  there- 
fore, the  considerate  prosecuting  officer  will  abstain  from  ask- 
ing the  tribunal  to  accept  meagre  averments,  whose  sufficiency 
is  doubtful  in  principle,  and  especially  those  which  in  some  of 
the  states  have  been  legislatively  authorized  in  defiance  of  both 
natural  and  constitutional  justice.^  The  language  of  the  statute 
proceeded  upon  must  be  covered  by  allegations  drawn  with 
reference  to  the  special  nature  of  the  offense.  In  general,  and 
subject  to  exceptions,  it  is  either  required  by  the  courts  or 
practically  best  to  state  the  name  of  the  liquor  sold  or  say  that 
it  is  unknown  to  the  jurors,'  —  give  the  quantity,  and  add  that 
it  is  less  than  a  specified  larger  quantity  the  selling  whereof 
the  statute  permits,^®  —  the  name  of  the  purchaser,  or  say  that 
it  is  to  the  jurors  unknown; "  and  aver,  when  an  element  in  the 

1  Ante,  §§  81-84  keep  a  grocery  for  the  retail  of  ardent 

s  In  the  form  before  me^  but  not  spirits  by  quantities  lesB  than  one 

necessary.    Ante,  §  4S.  quart,  without  first  having,  eta  [a 

sin  the  form  before  ma    But  I  license,  ante,   %  S42];   against  the 

know  of  no  legal  rule  or  common  peace,  eta** 

practice  rendering  the  aUegation  of  *Stat  Crimes,  g§  10880^1044 

the  street  essential  ?  Price. —  I  should  except  from  this 

4  Not  necessary.   Ante,  §  48;  Crim.  observation  those  decisions,  not  nu- 

Pra,  I,  g  047.  merous,  which  require  an  aUegation 

^Barth  v.  S.,  18  Conn.  482b    For  of  the  price  received  for  the  liquor, 
various  precedeuts  under  similar  pro-  They  appear  to   be    neither  weU 
visions,  see  Rawson  t7.  S.,  19  Conn,  founded  in  legal  doctrine,  nor  called 
292;  Kern  US.,?  Ohio  St  411;  S.  v.  for  by  any  principle  of  natural  jus- 
Brandon,  28  Ark.  410;  a  v.  Thomp-  tice.    Id.,  §  104a 
son,  2  Kan.  482;  a  v.  Auberry,  7  Ma  ^Stat  Crimes,  §  1088. 
804    The  following  (Ramsey  v.  S.,  6  *  Id.,  g  103a 
£ng.  86)  is  good  on  a  statute  which  ^^  Id.,  §  1039. 
it  covers:—  " Id.,  g  1087. 

'*That  A.,  eta,  on,  etc.,  at,  eta,  did 
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Gfi.  LI.]  LIQUOB  KEEPING   AKD   SELLING.  [§  649. 

offense,  that  the  sale  was  in  the  night,  or  on  Sunday,  or  election 
day,  or  that  the  purchaser  was  a  minor,  or  drunk,  or  a  drunkard, 
and  so  of  whatever  else  the  statute  has  specified  as  foundation 
for  the  particular  punishment  sought  to  be  inflicted.  To  illus- 
trate:— 

§  649.  Single  unlicensed  sale. —  On  a  common  form  of  the 
statute,  providing  a  penalty  for  the  unlicensed  sale  of  intoxi- 
cating liquor  in  less  quantities  than  one  quart,  a  good  and 
everywhere  sufilcient  method  of  allegation,  except  where  price 
is  required,*  is  to  say, — 

That  A.,  eta,  on,  etc.,  at,  eta,  not  having  authority  or  license  to  sell  in- 
toxicating liquor  in  quantities  less  than  one  quart  at  one  sale  [or^  insert 
the  negative  of  the  license  in  a  final  clause  and  as  at  ante,  §  644^  in  either 
case  making  it  broad  enough  to  exclude  every  sort  of  authority  known  to 
the  law],  did  then  and  there  sell  to  one  X'  [or,  to  some  person  to  the  jurors 
unknown],  a  less  quantity  of  whisky*  [or,  of  a  certain  intoxicating  liquor 
the  name  whereof  is  to  the  jurors  unknown]  than  one  quart,  to  wit,  one 
gilH  thereof  [and,  if  there  is  doubt  as  to  the  proofs*  add  here  other  aver- 
ments of  sales,  to  the  extent  practicable  without  making  the  indictment 
double^  and  put  any  desirable  matter  which  would  produce  this  effect  into 
subsequent  counts];  against  the  peace,  eta* 

^  Ante,  §  648,  nota  lawfully  did  sell  spirituous  and  in- 

'If  the  sale  was  to  two  or  more  toxioating  liquor  by  retail,  to  wit, 

persons  jointly,  their  several  names  one  bottle  of  brandy  to  one  X,  at  and 

should   be    given,   in  the   manner  for  the  price  of,  eta,  without  having 

pointed  out  ante,  §  79,  and  it  will  be  a  license  so  to  do^  as  by  law  required, 

a  fatal  variance  to  allege  a  sale  to  the  said  spirituous  and  intoxicating 

one  and  prove  a  sale  to  him  and  oth-  liquor  being  so  sold  for  other  than  for 

ers  who  were  joint  purohasera.  Stat%  strictly  medical  purposes; '  against 

Crinies,  §  1047.  the  peace,  eta"    Beg.  tn  Denbam,  85 

s  As  to  this  form  of  the  averment^  U.  GL  Q.  R  508. 

see  Stat  Crimes.  §  10881  Under  the  words  "sell,  directly  or 

4  There  will  be  no  variance  if  the  indirectly,  any  wines  or  spirituous 

proof  discloses  any  quantity,  certain  liquors,  in  any  town  in  this  state, 

or  uncertain,  measured  or  not,  which  without    liberty    granted    by    the 

the  jury  is  satisfied  was  less  than  a  town,"— 

quart    Crim.  Pra,  I,  §4885;  Stat  *'That  A.,  eta,  on,  eta, 'did,  at  said 

Crimes,  §  1047.  M.,  seU  spirituous  liquors  to  one  X, 

^  For  forms  and  precedents,  see  without  liberty  granted  by  the  town 

Stat  Crimes^  %  1084^  and  a  large  part  of  M. ; '  against  the  peace,  eta"  Whit- 

of  the  cases  cited  ante,  §  642.    Some  ing  v.  Q.,  14  Conn.  487.  And  see  S.  v. 

of  the  forms  sustained  by  adjudi-  Martin,  84  Ark.  840.  Under  the  Texas 

cation  in  particular  localities,  and  local-option  law,  Sedberry  v,  S.,  14 

under  the  statutes  there  existing,  Tex.  Ap.  28a 

are: —  Under  the  words,  among  others, 

"  That  A.,  eta,  on,  eta,  at  eta, '  un-  **  Each   and   every  vendor  of  any 
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§  660.]                                      SPEOIFIO  OFFENSES.  [bOOK  III. 

§  650.  To  be  drank  on  premises.^ — Under  a  statate  to  pun- 
ish one  who  "  shall  sell  any  wine  or  spirituous  liquor,  etc.,  to 
be  used  in  or  about  his  house  or  other  buildings,  without  being 
duly  licensed  as  an  innholder  or  common  victualer,"  the  alle- 
gations may  be, — 

That  A.,  etc,  on,  etc,  at»  eta,  did  seU  to  one  X  one  glass  [or  gill]  of  [a 
spirituous  liquor  called  ^  brandy,  to  be  used  in  and  about  bis  tbe  said  A.'8 

measure  less  than  one  gaUon  of  die-  wine  and  spirituous  liquors  for  me- 

tilled  spirituous  or  intoxicating  liq-  dicinal,  mechanical  and  chemical  pur- 

uor  shall/'  etc  [subscribe  an  oathj,—  poses,  and  for  no  other  use  and  pur- 

"That  A.,  etc,  on,  etc,  at,  etc,  did  pose,  did  then  and  there  unlawfully 
'sell  and  vend  less  than  one  gallon  sell  one  gallon  of  spirituous  liquor  to 
of  distilled  spirituous  liquors  with-  one  X,  it  not  being  so  sold  for  me- 
out  first  taking  and  subscribing  the  dicinal,  mechanical  or  chemical  pur- 
oath  prescribed  by  law  to  be  taken  poses,  but  for  another  and  different 
by  all  applicants  for  license  to  re-  use  and  purpose; '  against  the  peace, 
tail,'  etc."  [continuing  the  negative  etc"  S.  v.  Perkins,  6  Fost  (N.  H.)  9. 
in  the  words  of  the  statute].  Woody  For  a  like  form  upon  a  similar  stat- 
u  a,  83  6a.  595.  ute,  see  Riley  u  &,  43  Miss.  397. 

Under    a  statute    otherwise    ez-  Under  the  statutory  words,  "No 

pressed, —  person  shall  presume  to  be  a  retailer 

"That  A«,  etc,  on,  etc,  at,  etc,  did  or  seller  of  wine^  brandy,  rum,  or 

'  sell  to  X  one  gill  of  an  intoxicat-  other  spirituous  liquors,  in   a  less 

ing  liquor  at  and  for  tho  price  of  ten  quantity  than  twenty-eight  gallons, 

cents,'    *  not  then  and  there  being  and  that  delivered  and  carried  away 

licensed  according  to  law  to  vend  in-  all  at  one  time,  unless  he  is  first  li- 

toxicating  liquors  in  a  less  quantity  censed  as  a  retailer  of  wine  and  spir- 

than  a  quart  at  a  time;'  against  the  its,  as  is  provided  in  this  chapter, 

peace,  etc"    Coverdale  v.  S.,  BO  Ind.  on  pain  of,"  etc  (R  &  of  Mass.,  ch.  47, 

307.    For  like  forms,  see  Mitchell  v.  §3),— 

a,  63  Ind.  376;  a  v.  Buckner,  52  Ind.  *' That  A.,  etc,  on,  etc.,  at,  etc,  'did 

278;  Stevenson  v.  a,  65  Ind.  409.  sell  to  one  X  spirituous  liquor  in 

Under  the  words,  "  If  any  person,  less  quantity  than  twenty-eight  gal- 

not  licensed,  shall  sell  any  spirituous  Ions,  she  the  said  A.  not  being  duly 

liquors  or  wine,  mixed  or  otherwise,  licensed  therefor; '  against  the  peace, 

in  any  quantity,  he  shall,"  etc —  etc"    Com.  v.  Leonard,  8  Met.  530. 

"  That  A.,  on,  etc,  at,  etc,  *  not  be-  For  a  longer  form  under  this  statute, 

ing  then  and  there  licensed  to  sell  see  Goodhue  v.  Com.,  5  Met  553.    An- 

wine  and  spirituous  liquors,  did  then  other,  Com.  t^  Kimball,  7  Met.  304. 

and  tliere  unlawfully  sell  two  quarts  808.    Compare  with  Com.  u  Burke, 

of  spirituous  liquor,  at  one  and  the  121  Mass.  39. 

same  time,  to  one  X;'  against  the  ^Stat  Crimes,  §§  986»  1013, 10346, 

peace,  etc."   a  v.  Fuller,  33  N.  H.  259.  1060-106a 

Under  another  statute  in  like  terms,  ^  In  the  form  before  me,  but  evi- 

Miazza  v,  a,  36  Miss.  613.  dently  not  necessary,  because  brandy 

Under  different  words, —  is  judicially  known  to  be  a  spirituous 
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That  A,,  etc,  on,  etc..  at,  etc,  *be-    liquor.    Stat  Crimes,  ji§  1006a-10O9, 
ing  then  and  there  licensed  to  sell     1038;  ante,  §  649. 
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-OH.  m.]  LIQUOB   KEEPIXO   AND   SELLING.  [§§  651,  652. 

house  tbere^  without  being  first  duly  lioenaed  as  an  innholder  or  oommon 
victualer;  against  the  peace,  eta^ 

§651.  Near  Institntlon  of  learning. —  The  terms  of  tbe 
statutes,  which  must  be  covered,  are  not  quite  uniform.  Alle- 
gations adjudged  adequate  in  Texas  are, — 

That  A.,  eta,  on,  etc.,  at,  etc.,  did  unlawfully  and  contrary  to  the  special 
etatute  in  such  case  made  and  provided,  approved,  etc.,  sell  intoxicating 
and  spirituous  liquors  to  divers  persons  to  the  jurors  unknown,  within  less 
than  two  miles  of  Douglassville  College,  in  said  county;  against  the  peace, 
eta* 

§  652.  To  minor  —  To  drunkard.'—  The  allegations  may  be 
the  same  as  at  cmte^  §  649 ;  adding,  after  X.,  '^  who  was  then 
and  there  *  a  minor  under  the  age  of  twenty-one  years,"  or 
^^  who  was  then  and  there  a  person  in  the  habit  of  becoming 
intoxicated,"  with  any  other  or  different  variations  which  may 
be  necessary  to  cover  the  terms  of  the  particular  statute.* 

1  Com.  V,  Brown,  12  Met  522;  Com.  taring  establishments,— Hall  v.  S., 
V.  Baker,  10  Cush.  405.    As  the  stat-    20  Ohio,  7. 

utes  vary,  and  the  terms  of  the  par-  >  Stat.  Crimes,  §§  237,  986,  988a, 
tioular  one  must  be  covered,  there  1021, 1022,  1084a,  1048a,  1049. 
can  be  no  form  good  under  alL  And  ^Stat  Crimes,  §  1034a. 
see  for  further  precedents.  Com.  u  ^ Under  the  words  "sell,  barter  or 
Hatcher,  6  Grat.  667;  Bilbro  v.  Sw,  7  give  away,  directly  or  indirectly,  any 
Humph.  534;  Hintermiester  «l  S.,  1  spirituous,  vinous  or  malt  liquors,  to 
Iowa,  101;  Storrs  v.  S*,  8  Mo.  9;  &  «.  any  person  under  the  age  of  twenty- 
Williamson,  19  Ma  884:  S.  V.  An-  one  years,"  it  is  good  in  Indiana  to 
drews,  26  Ma  169,  171;  Moore  v,  S.,  aver,— 

12  Ohio  St  387;  Vanderwood  «.  a,  •'That  A.,eta,on,  etcat,  eta,  *did 

50  Ind.  295;  S.  t?.  Woulfe,  58  Ind.  17.  unlawfully  sell  to  one  X,  who  was 

In  S.  V.  Perry,  44  Tex.  100,  the  form,  then    and   there   a    person    under 

held  good,  was, —  twenty-one  years  of  age,  one  quart 

"  That  A.,  etc.,  on,  eta,  at  eta,  •  did  of  intoxicating  liquor,  at  and  for  the 

unlawfully  sell  [and  was  concerned  price    of  one  dollar;     against  the 

in  selling,  urvnecessary,  ante,  §  189  peace,  eta"  Payne  v,  &,  74  Ind.  203; 

and  note]  a  quantity  of  intoxicating  Johnson  v.  S.,  74  Ind.  197;  S.  v,  Mul- 

liquors,  to  wit,  one  quart  of  whiskey  hisen,  69  Ind.  145. 

to  one  X.,  without  first  having  ob-  Upon  a  statute  making  it  unlaw- 

tained  a  license  therefor,  and  did  ful  for   anj'  person  or  persons,  by 

then  and  there  permit  tbe  same  to  agent  or  otherwise,  to  sell  intoxicat- 

be  drunk,'  eta;  against  the  peace,  ing  liquors  to  minors,  unless  upon 

eta"  the  written  order  of  their  parents, 

2  S.  r.  Heldt  41  Tex.  22a  For  other  guardians  or  family  physician,  it  has 
precedents,  see  Blackwell  v.  a,  86  been  in  West  Virginia  ad  judged  good 
Ark.  178;  Wilson  v.  &,  35  Ark.  414;  to  charge,-- 

a  V,  Stanley,  3  Lea,  565;  Weist  v.  P.,        "  That  A.,  eta,  on,  etc.,  at,  etc.,  *  un- 
39  IlL  507.    Near  certain  mannfac-    lawfully  did  sell  mtoxicating  liquors 
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§§  653, 654.]  SPECIFIC  offenses.  [book  in. 

• 

§  653.  On  Sunday.' —  For  selling  liquor,  or  keeping  open  a 
place  for  its  sale,  on  Sunday,  the  indictment  is  the  same  as  for 
the  like  offense  on  any  other  day;  except  that,  in  due  form, 
and  covering  the  statutory  terms,  the  allegation  of  time  is  ex- 
panded ;  as, — 

On,  eta,  being  Sunday,  [or,  the  Lord^s  day,  eta,  emplojing  the  statutory 
word,  ante,  §  85;  and,  in  cases  requiring  it']  between  the  hours  of,  eta,  and 
eta,  of  said  day  [ante,  §  86;  post,  §  S68].<  ^ 

§654.  On  election  day  — Holiday  — Night.— The  allega- 
tion of  time  is  simply  expanded  by  the  proper  setting  out  of 
the  day  or  time  of  day,  in  like  manner  as  for  selling  on  Sunday. 
In  other  respects  the  indictment  follows  the  ordinary  forms.* 

to  one  X,  a  minor  under  the  age  of  69  lU.  628;  525;  Murphy  v.  P.,  90  IIL 

twenty-one'  years,  he^  the  said  A.,  69;   Wiedemann  u  P.,  93  HI.  814; 

knowing  [the  word  *'knowing"  is  be-  Barnes  v,  S.,  19  Conn.  898;  Tatum  v. 

lieved  not  to  be  neoessary  under  this  &,  68  Ala.  147. 

form  of  the  statute,  Crim.  Law,  I,  To    Indian.  —  &    tn   Jackson,  4 

§§  802,  803a,  note,  par.  20;  Crim.  Pra,  Blackt  49;  17.  a  n  Winslow,  8  Saw. 

I,  §g  522,  528;  Stat  Crimes,  §§  1022,  887. 

1084a]  the  said  X.  to  be  a  minor,  and  To  negro.—  Lodano  u  S.,  25  Ala.  64 

not  having  the  written  order  of  his  ^  Stat  Crimes,  §§  14S;  218,  1070a; 

parents,  guardians  or  family  physi-  Crim.  Law,  n,  §g  955,  961»  962,  966, 

oian  therefor;'  against  the  peace,  967. 

eta"  a  V.  Cain,  9  W.  Va.  559,  561;  a  a  Crim.  Pra,  I,  §  89a 

t;^  Gilmore,  9  W.  Va.  641, 642.  *  For  precedents  of  the  indictment 

For  other  precedents  for  selling  to  for  various  forms  of  the  offense,  see 

minor,—  see  Bryan  v.  a,  45  Ala.  86;  8 Chit  CriuL  Law,  672;  Beg. u  French 

Weed  V.  a,  55  Ala.  IS;  Watson  v.  a,  84U.  aQ.a403;auPamell,16Ark. 

55  Ala.  158;  Atkins  v.  a,  60  Ala.  45;  506;  Bode  v.  a,  7  Gill,  826;  Maguire 

a  u  Emerick,  85  Ark.  824;  Redmond  u  a,  47  Md.  485;  Com.  v,  Hoyer,  125 

V,  a,  86  Ark.  58;  Hale  v.  a,  86  Ark.  Mas&  209;  Com  v.  McKieman,  128 

150;  Cloud  V.  a,  86  Ark.  151;  New-  Mass.  414;  a  u  Ludwig,  21  Minn, 

man  r.  a,  63  Ga.  588;  Reich  u  a,  68  202;  a  v.  Murphy,  47  Ma  274;  a  v. 

Ga.616;  McCutcheon  u  P.,  69  IIL  601,  Lisles,  58  Ma  859;  a  tJi  Roehm,  61 

602;  Ihrig  v.  a,  40  Ind.  422;  Robinius  Ma  82;  Van  Zant  v.  P.,  2  Parker,  C 

u  a,  68  Ind.  285;  Arbintrode  v.  a,  67  d  168, 170;  Burchand  vl  a,  2  Greg.  78; 

Ind.  267;  Grupe  tx  a,  67  Ind.  327;  Van  Swantow  v.  Com.,   12  Harris 

Com  V.  Hadcraft,  6  Bush,  91;  Com  (Pa.),  181;  Bohl  v.  a,  8  Tex.  Ap.  688; 

t^  Lattinville,  120  Mass.  885;  a  vi.  Albrecht  i;.a,8Tex.  Ap.818;  Archer 

Richter,  28  Minn.  81;  Comu  Jessup,  i;.  a.  10  Tex.  Api  482;  [P.  tn  Wheeler, 

13  Smith  (Pa.),  84;  [Com.  v.  Sellers,  96  Mich.  L] 

180  Pa.  St  82;  P.  VL  Hamilton,  101  <  For  precedents,  see — 

Mich.  87.J  Selling  on  election  day.— a  n 

To  drunkard.— FarreUv.a.45  Ind.  Stamey,  71 N.  C.  202;  a  v,  Irvine,  8 

871,  872;  S.  v,  Zeitler,  68  Ind.  441;  Heisk.  155. 

Berry  v.  a,  67  Ind.  222;  Mapes  v.  P.,  Disobeying  order --of  police  com- 
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§  655.  Common  seller*^ — The  indictment  for  being  a  com- 
mon seller  of  intoxicating  liqaor  is  drawn  on  a  different  prin- 
ciple from  that  for  a  single  sale.    It  may  allege  — 

That  A.,  eta,  on,  etc  [as  at  ante,  %  80,  or  with  the  continuando  as  at  ante, 
§§  83,  84^  at  the  election  of  the  pleader  >],  at,  etc.,  was  a  common  seller  of 
intoxicating  liquors,  etc.  [shaping  this  averment  to  the  statutory  expres- 
sion and  negativing  a  license];  against  the  peace,  eta' 

§  656.  Business  of  selling — (Beyenne  laws). —  Similar,  as 
to  the  form  of  the  indictment,  is  the  carrying  on  of  the  busi- 
ness of  selling,  in  violation  of  a  revenue  law.  In  Texas  it  was 
adjudged  good  to  aver,  substantially  in  the  language  of  the 
statute, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  pursue  the  occux)ation  of  selling  spir- 
ituous liquors  in  quantities  less  than  one  quart,  without  first  obtaining  a 
license  therefor,  and  he  has  not  adnce  paid  the  tax  on  such  occupation; 
against  the  peaces  eta^ 

§  657.  Traveler  for  orders. —  A  statute  provided  that  "no 
person  shall  travel  from  town  to  town  or  from  place  to  place 
in  any  city,  town  or  plantation  in  this  state,  on  foot,  or  by  any 
kind  of  land  or  water  public  or  private  conveyance  whatever, 
carrying  for  sale  or  offering  for  sale,  or  offering  to  obtain  or 
obtaining  orders  for  the  sale  or  delivery  of  any  spirituous,  in- 
toxicating or  fermented  liquors,  in  any  quantity,  under  a  pen- 
alty of  not  less  than  twenty  nor  more  than  a  hundred  dollars 
for  each  offer  to  take  an  order,  and  for  each  order  taken  and 
for  each  sale  so  made."    And  it  was  adjudged  good  to  aver, — 

That  A.,  eta,  on,  eta,  at  a  plantation  called  M.,  eta,  did  travel  from  place 
to  place  in  said  M.,  and  did  then  and  there  represent  himself  to  one  X.  to 

missioner  to  close  drinking  places  on  Com.  v,  Briggs,  11  Met  573;  Com.  v, 

election  day,  S.  v,  Strauss,  49  Md.  iBS.  Hart,  11  Cush.  180;  Com.  v.  Wilson, 

Holiday.— For  selling  on  legal  hoi-  11  Cush.  412;  Com.  v,  Giles,  1  Gray, 

iday,  Ruge  v.  S.,  63  Ind.  38a  46G;  Com.  v.  Murphy,  2  Gray,  510; 

Night, — selling  at,  S.  v.  Christman,  Com.  v,  Edwards,  4  Gray,  1;  Cohl  v. 

67  Ind.  32a  Wood,  4  Gray,  11;  Com.  v.  Clapp,  5 

iSUt  Crimes,  §§  1018,  1027,  1035,  Gray,  97;  Com.  t?.  Jones,  7  Gray,  415; 

1037, 1046;  CrinL  Law,  I,  §§  782, 1065;  Com.  v.  Woods,  9  Gray,  131;  Com.  v. 

Crim.  Pra,  I,  §§  402, 645.  Colton,  11  Gray,  1 ;  Com.  v,  Hoye,  11 

'See  as  to  a  Massachusetts  peculiar-  Gray,  462;  Com.   v,  McKenney,  14 

ity,  Crim.  Pra,  I,  §  402  and  nota  Gray,  1;  Com.  v.  Snow,  14  Gray,  20; 

*For  precedents,  see  Stat.  Crimes,  Com.  v,  Kingman,  14  Gray,  85;  &  u 

g  1035;  Com.  V.  Kendall,  12  Cush.  414;  Cottle,  15  Ma  473;  S.  v.  Stinson,  17 

Com.  V.  Pearson,  3  Met  449;  Cool  v.  Ma  154;  S.  t\  Churchill,  25  Me.  306. 

Pray,  13  Pick.  359;  Com.  r.  Odlin,  23  *Carr  v.  S.,  5  Tex.  Ap.  153.    For 

Pick.  275;  Com.  v.  Tower,  8  Met  527;  precedents  under  the  Alabama  stat- 
25                                             385 


§§  658, 659.]  8FE0IFI0  offenses.  [book  IIL 

be  the  agent  of  T.  [of  N.^],  for  the  purpose  of  procuring  orders  for  the  sale 
of  intozioating  liquors*  and  did  then  and  there  obtain  of  the  said  Z.  an 
order  on  said  T.  for  the  sale  of  a  quantity  of  intoxicating  liquors,  to  wit, 
four  and  three-fourths  gallons  of  Medford  rum,  which  said  liquors  were 
afterwards^  to  wit,  on,  eta,  sent  to  one  X.  [and  by  him  received  at  M.  afore- 
said s]  on  said  order  so  obtained;  against  the  peace,  eta* 

§  658.  Not  registering  —  (Bell-paneli  law).— The  terms  of 
the  particular  statute  must  be  adhered  to;  in  Texas,  a  convic- 
tion was  sustained  on  the  allegations, — 

That  A.,  eta,  on,  eta,  at,  eta,  being  a  dulj  and  legaUy  licensed  dealer  in 
spirituous,  vinous  and  malt  liquors  in  quantities  less  than  a  quart,  then  and 
there  had  permanently  attached  to  his  counter  the  register  provided  by 
law,  marked  **  Malt,"  which  said  register  had  been  obtained  by  him  from 
the  tax-collector  of  M.  oounty,  and  was  then  and  there  provided  with  a 
•crank  and  beU  as  the  law  directs;  whereupon  the  said  A.  did  then  and 
there  sell  a  drink  of  beer,  being  a  glass  thereof,  and  being  malt  liquor,  to 
X,  and  unlawfully  and  wilfully,  on  the  sale  of  the  same,  did  fail  to  turn 
the  crank  of  said  register  marked  «  Malt,"  and  then  and  there  imlawfully 
and  wilfuUy  did  fail  to  register  said  drink  of  beer  so  sold  as  aforesaid  to 
said  X ;  against  the  peace,  eta^ 

§  659.  Screen. —  Upon  the  words,  ^*  No  licensed  person  shall 
place  or  maintain,  or  authorize  or  permit  to  be  placed  or  main- 
tained, upon  any  premises  used  by  him  fo>  the  sale  of  spiritu- 
ous or  intoxicating  liquors  under  the  provisions  of  his  license, 
any  screen,  blind,  shutter,  curtain,  partition,  or  painted,  ground 
or  stained  glass  window,-  or  any  other  obstruction,  which  shall 
interfere  with  a  view  of  the  business  conducted  upon  the 
premises,"  the  averments  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  being  duly  iioensed  to  sell  spirituous  and 
intoxicating  liquors  in  a  certain  room  in  a  certain  building  there^  and 
using  said  room  for  said  purpose  under  his  said  license,  did  then  and  there 
unlawfully  place  and  maintain  [and  authorize  to  be  placed  and  main- 
tained a],  upon  the  said  premises  so  used  by  him  for  said  purpose  under 

ute^  see  Harris  t;.  &,  50  Ala.  137;  Lem-  the  rest  is?    I  should  reject  all,  es- 

ons  n  S.,  50  Ala.  180;  Hafter  v.  S.,  51  pecially  as  thereby  an  embarrass- 

Ala.  87;  Lawson  u  S.,  55  Ala.  118L  ing  question  of  duplicity  would  be 

1 1  presume  this  allegation  of  the  avoided, 

residence  of  the  principal  is  needlesa  *&,v.  Smith,  64  Ma  4d8L 

Ante,  U  78.  79.  «Albrecht  fn  a,  8  Tex.   Ap.  21& 

'The  matter  in  these  brackets  is  For  like  precedents  under  the  Vir- 

not  in  the  form  before  me,  nor  does  ginia  statute,  see  Helfriok  tx,  Com., 

this  or  the  other  part  of  the  aver-  29  Grat  844;  Glass  tx  Com.,  88  Grat 

ment  that  the  rum  was  sent  to  the  827. 

purchaser  seem  essential    But  is  not  *  Needless,  unless  perhaps  under 

this  matter  in  brackets  necessary  if  special  facts.    Antet  %  189  and  note. 
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said  lioense  [saj  what^  as],  certain  soreens,  blinds,  shutten,  partitions  and 
other  obstructions,  which  interfered  with  a  view  of  the  business  conducted 
upon  said  premises;  against  the  peaces  eta^ 

§  660.  Practical  snggestions. —  The  legislation  considered 
in  this  chapter  is  so  rapidly  changing  that  the  pleader  should 
be  cautions  about  relying  implicitly  upon  forms  once  good, 
whether  found  in  reported  cases  or  in  book  of  forms.  Let  him 
consider  carefully  the  present  condition  of  the  statutory  law 
in  his  state,  then  lay  before  him  the  statutes  and  printed  forms, 
and  he  will  encounter  no  dificulties.  For  the  defense,  when 
the  law  is  duly  mastered,  there  will  remain  nothing  which 
will  not  be  obvious  to  the  competent  practitioner. 

iFor  precedents,  see  Com.  v,  Costello^  188  Mas&  192;  Com.  u  Aubertoo, 
188  Mass.  404 

For  LIQUOB  NX7ISANCE,  see  Nuibanob. 

LIVINa  m  ADUL.TEBY  OB  FOBNICATION,  see  Asmjon,  ela 
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CHAPTER  LIL 

LORD'S  DAT.I 

§  661.  How  the  indictment. —  Whatever  be  the  common  law 
of  Sabbath-breaking,  seldom  will  there  be  occasion  to  draw  an 
indictment  npon  it;  for,  in  the  ordinary  case,  the  proceeding 
on  the  statute  will  be  plainer  and  more  effective.    Still, — 

§  662.  Common-iaw  nuisance. —  There  may  be  circum- 
stances in  which  the  indictment  for  the  common-law  nuisance 
of  Sabbath-breaking  should  be  chosen.  The  practical  diffi- 
culty is  that  the  law  of  this  offense  is  not  with  exactness  de- 
fined.'   But  it  is  believed  that  the  following  will  suffice  in 

allegation :  — 

That  A.,  etc,  on,  etcx,  being  the  day  of  tbe  week  set  apart  by  law  and 
custom  for  the  oessation  of  ordinaiy  labor  and  merchandising,  and  for  re- 
pose^ and  for  religious  worship^  called  Sunday,  or  the  Sabbath,  or  the  Lord's 
day,  and  thence  continually  on  every  Sunday  down  to  and  including  the 
last  Sunday  before  the  finding  of  this  indictment,*  at,  eta,  was  a  common 
Sabbath-breaker  and  profaner  of  the  Sabbath,  and  did  then  and  there,  and 
on  all  of  said  days  there  [ante,  §  84],  to  the  disturbance  of  the  public  repose 
and  public  order,  and  in  annoyance  of  all  well-disposed  people,  open  and 
keep  open,  beside  and  within  view  from  a  certain  highway  there,  whereon 
were  people  continuaUy  and  lawfully  passing,  and  within  view  of  many 
dwelling-houses  wherein  people  were  abiding,  a  certain  shop  and  store,  and 
publicly  carry  on  the  business  of  merchandising  and  buying  and  selling 
goods  and  chattels  in  and  aroimd  the  same,  and  continually  bring  and  con- 
vey away  merchandise  to  and  from  the  same;  to  the  common  nuisance  of 
all  the  people,  and  against  the  peace,  eta^ 

^  For  the  direct  expositions  of  the  strictly  necessary.    Ante,  g  8L   Still, 

offense  of  Sabbath-breaking,  or  vio-  in  various  circumstances,  the  pleader 

lating  the  Lord's  day,  see  CrinL  Law,  will  doubtless  choose  to  employ  it. 
II,  §§  950-970;  Grim.  Pra.  II,  §§  812-       *  The  following  precedent  is  from 

8ia    Incidental,  Grim  Law,  I,  §  499;  2  Chit  Crim.  Law,  20,— 
II,  §  1280;  Crim  Pra,  I,  §§  207,  899,        "That  A.,  etc,  on,  etc,  and  oon- 

036,  641,  1001;  Stat  Crimes.  §§  143,  tinually  afterwards  until  the  day  of 

198,  213,  287,  245,  852, 1070a.  the  taking  of  this  inquisition,  at  etc, 

'Crim.  Law,  U,  §§  965,  967;  Crim.  was  and  yet  is  a  common  Sabbath- 

Pra,  n,  §  812.  breaker  and  profaner  of  the  Lord's 

'I  do  not  doubt  that  this  offense  day,  commonly  called  Sunday;  and 

may  be  committed  on  a  single  Sun-  that  the  said  A.,on  the  said, eta,  being 

day,  and  so  the  oontinuando  is  not  the  Lord's  day  and  on  divers  other 
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§  663.  Formnla  for  indictment  on  statute. —  The  statutes 
are  so  diverse  that  no  formnla  for  the  indictment  upon  them 
can  be  more  than  a  partial  outline  and  be  accurate.  Therefore 
only  the. following  will  be  attempted:  — 

That  A.,eta  [anfe,  §§  74r-77J,  on,  eta,  being  Sunday  [or,  the  Lord's  day,  eta, 
employing  the  statutory  word,  and,  where  the  statute  limits  the  offense  to 

days  and  times  being  the  Lord's  days  those  days,  at,  eta,  aforesaid,  in  the 
during  the  time  aforesaid,  at,  eta,  in  dwelling-house  of  him  the  said  A. 
a  certain  place  there  called  Clare-  there  situate,  being  a  common  tip- 
market,  did  keep  a  common  public  pling  house,  did  openly  sell  and  utter, 
and  open  shop,  and  in  the  same  shop  and  caused  to  be  sold  and  uttered,  ale 
did  then  and  on  the  said  other  days  and  beer,  and  other  liquors,  to  divers 
and  times  being  the  Lord's  days,  idle  and  ill-disposed  persons,  whose 
there  openly  and  publicly  sell,  and  names  to  the  jurors  aforesaid  are  as 
expose  to  sale,  flesh  meat,  to  divers  yet  unknown;  and  that  the  said  A., 
persons  to  the  jurors  aforesaid  as  yet  on  the  said,  eta,  and  on  divers  other 
unknown;  to  the  evil  example  of  all  days  during  the  time  of  divine  serv- 
others,  to  the  common  nuisance  of  all  ice  on  each  respective  day,  at,  eta,  in 
the  liege  subjects  of  our  said  lord  his  said  dwelling-house,  did  unlaw- 
the  king,  and  against  the  peace,  eta"  fully  and  wilfully  permit  and  suffer 

Chitty  explains:  *'  See  the  prece-  divers  idle,  eta,  to  remain  and  con- 
dent  in  Cra  G.  C.  (7th  ed.)  529,  omit-  tinue  drinking  and  tippling;  to  the 
ted  in  the  eighth*  As  to  the  offense,  common  nuisance  of  his  majesty's 
according  to  Bex  u  Brotherton,  1  liege  subjects  [an  allegation  which, 
Stra.703,  2  Sess.  Ca&  224;  Druryv.  Chitty  intimates,  is  not  necessary]; 
Defontaine,  1  Taunt  181, 134^  it  is  not  to  the  evil  example,  eta,  in  contempt^ 
an  offense  at  common  law  to  sell  etc.,  and  against  the  peace,"  eta 
goods  on  a  Sunday,  but  publicly  Returning  to  the  form  proposed  in 
keeping  an  open  shop  seems  to  be  in-  the  text,  perhaps  some  pleaders  will 
dictabla  See  4  BL  Com.  68;  1  East,  choose  to  add  an  averment  of  sales 
P.  C.  5.  It  is  said  in  1  Hawk.  P.  C  to  persons  named  or  unknown.  Still 
<7th  ed.)  a  6^  g  6,  that  the  selling  I  can  discover  no  principle  requiring 
meat  on  Sunday  is  no  offense  at  the  thia  And  see  antej  §§  655,  656,  and 
common  law;  yet  that,  if  the  offender  particularly  the  places  there  re- 
keep  open  shop,  the  usual  method  is  f erred  to;  showing  that  such  minute- 
to  indict  at  the  sessions  for  the  nui-  ness,  in  this  class  of  offenses,  is  not 
sanca"  This  compiler,  in  another  necessary.  It  wiU  be  seen  that  I 
place  (8  Chit  CrioL  Law,  672),  has  have  taken  more  pains  than  did  the 
the  following,  also  upon  the  common  draughtsmen  of  the  precedents  from 
law: —  Chitty  to  set    out  the    particulars 

"ThatA.,eta,beingacommonSab-  which  make  the  defendant's  acts  a 
bath-breaker  and  profaner  of  the  publio  nuisance,  not  meaning  to  ex- 
Lord's  day,  on,  eta,  and  on  divers  press  any  opinion  upon  the  suffi- 
other  days  respectively,  being  the  cienoy  of  those  precedenta  Since  a 
Lord's  day,  and  between  that  day  private  sale  on  Sunday  is  not  a  com- 
and  the  taking  of  this  inquisition,  mon-law  offense,  the  indictment 
during  the  time  of  divine  service  on  must  allege  more;  and  the  authori- 
each  of  the  said  respective  days,  to  ties  are  not  distinct  as  to  how  much 
wit,  at  the  hour  of  twelve  on  each  of  more. 
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a  part  of  the  daj,  add  the  allegation  here,  as  see  ante,  §§  85,  86,  6581],  at» 
eta,  did,  eta  [say  what];  against  the  peaoe,  eta  [ante,  g§  65-691.3 

§  664*  Keeping  open  shop. — Under  a  statute  to  punish  one 
who,  ^  on  the  Lord's  day,  keeps  open  his  shop,  warejiouse  or 
workhouse,  or  does  any  manner  of  labor,  business  or  work,  ex- 

1 A  statute,  after  creating  various  California,'^  P.  ix  Maguire,  960aL 

offenses  against  the  Lord's  day,  oon-  685,  689L 

oluded,  in  a  separate  section:  ''The  G^eorgio.^  Werner  tJi  S.,  51  Ga.  426i 

Lord*s  day  shaU  include  the  time  Idaho.^'P,  v,  Qrlfiin,  1  Idaho  Ter. 

from  midnight  to  midnight"    Mass.  (N.  a)  47a 

Gen.  Stats.,  ch.  84»  §  la   And  a  form  IndiancL-^  Foltz  n  Sw,  83  Ind.  215; 

of  the  allegation  before  me  is»  that  Eitelu  &,88  Ind.  201;  McCarthy  n 

on,  eta,  **that  day  being  the  Lord's  a,  66  Ind.  203;  Wilkinson  v.  a,  59 

day,  and  between  the  midnight  pre-  Ind.  416;  Edgerton  v.  a,  67  Ind.  588; 

ceding  and  the  midnight  succeeding  Oarrer  dl  a,  69  Ind.  61;  Mueller  v.  S^ 

the  said  day."    Com.  tx  Wright,  12  76  Ind.  810;  Tonoski  v. a,  79 Ind.  893; 

Allen,  187.    Pretty  plainly,  in  prin-  [S,  tk  Sauerbaugh,  122  Ind.  20a] 

ciple,  the  simple  averment  that  the  Masaachiuetis,—  Com.  tx.  Messen- 

timewas  the  Lord's  day,  without  the  ger»  4  Mass.  462;  Com.  v.  EZnox,  6 

words  ''between  the  midnight,"  eta,  Masa  76;  Com.  v.  Maxwell,  2  Pick, 

would  have  sufficed.    And,  in  Com.  189;  Com.  tx  Collins,  2  Cush.  556; 

13L  Lynch,  8  Gray,  884;  Com.  v,  Sampi  Com.  tx.  Lynch,  8  Gray,  884;  Com.  v, 

son,  97  Mass.  407,  and  Tarious  other  Colton,  8  Gray,  488;  Com.  tx.  Wright* 

cases  wherein  the  proceeding  was  12  Allen,  187;  Com.  tx.  Sampson,  97 

sustained,  no  more  was  alleged.    An  Mass.  407;  Com.   tx.    Crowther,  117 

earlier  statute  in  this  state  declared  Masa  lia 

that  the  Lord's  day  should  "extend  Michigan, —  Lynch  o,  P.^,  16  Mich, 

from  the  midnight  preceding  to  the  472. 

sunsetting  of  that  day."    And  it  was  MieaiarippL —  Kline  a  &,  44  Misa 

held  that  these  words  need  not  be  817,  8ia 

covered  by  averment    ''The  stat-  MiaaowrL — &  v,  Crabtree^  27  Ma 

ute^"  said  Parsons,  C.  J.,  ^  has  defined  282;  a  v.  Carpenter,  62  Ma  594 

the  time  which  is  intended  to  be  New  York,^  P.  tx.  Hoym,  20  How. 

considered  as  the  Lord's  day.    It  is,  Pr.  76^ 

therefore,  regpilar  to  allege  the  fact  North  Carolina, — a  n  Williams,  4 

on  the  Lord's  day  generally."    Com.  Ire.  400;  a  n  Howard,  67  N.  C.  24 

V,  Messenger,  4  Mass.  462*  465.    For  Pennsylvania* —  Johnston  n  Coul, 

a  doctrine  local  to  Georg^  see  Wer-  10  Harris  (Pa.),  102;  Com.  u  Nesbit, 

ner  u  a,  51  Ga.  426;  Crim.  Pra,  I,  10  Casey  (Pa.),  89a 

§89a  South  CaroHna.'S,   u  Meyer,  1 

3  For  precedents,  see  Reg.  u  Cle-  Speers,  805;  a  u  Helgen,  1  Speers, 

worth,  4  a  &  a  026;  Beg.  t:^  How-  810. 

arth,  83  U.  a  Q.  B.  587.  [Tenneuee^—Farker  u  a,  16  Lea, 

Arkansas,--  a  v,  Anderson,  80  Ark.  476^] 

131 ;  a  IX  Jeffrey,  83  Ark.  186 ;  Bridges  Virginia,— Then  u  Com.,  81  Grat 

u  a,  87  Ark.  224;  [Scales  tx  a,  47  887. 

Ark.  476b]  West  Virginia.^-  Q,  v.  Baltimore  ft 

Ohio  R.  Ca,  15  W.  Ya  8621 
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cept  works  of  necessity  and  charity,"  ^  the  allegations  for  keep- 
ing open  shop  must  extend  beyond  these  mere  statutory  words, 
and  state  some  unlawful  purpose  therein ;  for  such  purpose  the 
statute,  by  interpretation,'  requires  as  an  element  in  the  ofFense.' 
The  averments  may  be, — 

That  A.,  etc.,  on,  eta,  being  the  Lord's  day,^  at,  eta,  did  keep  open  his 
shop  there  for  the  purpose  of  doing  business  therein  [or  exposing  for  sale 
and  selling*  goods,  wares  and  merchandise  in  his  said  shop],  the  same  then 
and  there  not  being  works  of  necessity  or*  of  charity;  against  the  peace, 
eta' 

§  665.  Selling.—  Upon  a  statute  to  punish  one  who  '^  shall,  on 
Sunday,  .  •  .  retail  any  goods,  wares  or  merchandises,  .  .  • 
or  sell  or  retail  any  spirits  or  wine,"  the  averments  may  be,- 

iMas&  Pub.  Stata,  ch.  98,  g  2;  (ien.  would  be  fataL    t3o  it  is  prudent  to 

Stats.,  ch.  84,  §  1.  adhere  to  ''  or.'* 

*  Ante,  §  82.  '  For  precedents  see  Ck>m.  v.  Wright, 
>  Com.  V.  Collins,  3  Cush.  56&  12  Allen,  187 ;  Coul  vl  Lynch,  8  Gray, 
^  Ante,  §  668  and  nota  884  Under  the  words  *'  it  shall  not 
'This  does  not  make  the  indict-  be  lawful  for  any  owner  or  occupier 

ment  double.    Crim.  Pra,  n,  §  815i  of  any  grocery  store  or  retail  shop, 

*  The  conjunction  in  these  negative  withio  the  limits  of  Charleston  Neck, 
averments  should,  prima  facie,  be  etc.,  to  keep  open  the  said  stores, 
"  and  "  or  '^  or  "  according  as  it  is  the  shops  or  places,  or  to  trade,  traffic  or 
one  or  the  other  in  the  statuta  It  is  barter  therein,  with  negroes  or  i)er- 
familiar  doctrine  that,  if  it  is  "  or  "  sous  of  color,  at  any  time  on  the  Sab- 
in  the  statute^  it  must  be  "or  "  in  the  bath  day,"  it  is  good  in  allegation  to 
allegation.  Ante,  g  642,  note,  and  say  that  the  defendant,  being  the 
places  referred  to;  Stat  Crimes,  owner  and  occupier  of  such  shop, 
§  1043.  So  here,  if  the  statute  is  to  "  did  keep  open  the  same  on  the  Sab 
be  interpreted  literally,  the  work,  to  bath  day,  and  did  trade,  traffic  and 
be  excepted,  must  be  both  **  of  neces-  barter  therein,  with  negroes  and  per- 
sity  and  charity; "  and  the  negative,  sons  of  color."  S.  v,  Meyer,  1  Speers, 
to  cover  the  exact  idea,  must  be  that  805;  S.  v.  Helgen,  1  Speers,  810. 
it  was  not  **  of  necessity  and  charity."  Where  the  thing  forbidden  is  "  keep- 
Still  to  declare  that  it  was  neither  ing  open  any  ale  or  porter  house, 
covers  also  the  same  idea  and  mora  grocer}-  or  tlppling-shop;  and  selling 
The  precedents  before  me  have  "or"  or  retailing  any  fermented  or  dis- 
in  this  place.  Shall  we  substitute  tilled  liquor,  on,"  eta,  it  will  be  ade- 
for  it  "and?"  I  should  say  yes,  be-  quate  in  allegation  to  say  that  the 
cause  thus  the  averment  will  be  abso-  defendant  "did  then  and  there,  on, 
lately  accurate,  were  it  not  that  the  etc.,  at,  eta,  unlawfully  keep  open  a 
courts  will  perhaps  interpret  the  grocery,  by  then  and  there  permitting 
"and"of  the  statute  to  signify  "or."  persons  to  enter  said  grocery,  and 
And  there  is  strong  reason  to  believe  then  and  there  to  drink  intoxicating 
that  they  wilL  Stat  Crimes,  §  248;  liquors."  &  v.  Crabtree,  27  Ma  282; 
Crlm.  Law,  II,  §  959.  Should  they  so  [Coul  dl  Dextra,  148  Mass.  2a  J 
interpret  it,  "and"  in  this  allegation 

391 


§  666.]  8PB0IFI0  OFFENssa.  [book  m. 

That  A.,  eta,  on,  eta»  being  Sunday  [ante,  §§  658, 663],  at,  eta,  unlawfollj 
did  sell  by  retail  ^  to  one  X  one  yard  of  cloth  [or,  one  pint  of  whiskey];' 
against  the  peace,  eta* 

§  666.  Unlawfully  entertaining, —  Where  one  who,  ^^  keep 
ing  a  house,  shop,  cellar  or  place  of  public  entertainment  and 
refreshment,  entertains  therein  on  the  Lord's  day  any  persons 
not  being  travelers,  strangers  or  lodgers,  or  suffers  such  per- 
sons on  said  day  to  abide  or  remain  therein,  or  in  the  yards, 
orchards  or  fields  appertaining  to  the  same,  drinking,  or  spend- 
ing their  time  idly  or  at  play,  or  in  doing  any  secular  busi- 
ness,"^ is  declared  by  statute  punishable,  the  pleader  may 
proceed  on  one  of  the  alternative  clauses,  or  conjunctively  on 
two  or  more  of  them,  as  he  deems  best.*  The  form  may  be, 
for  example, — 

That  A.,  eta,  on,  eta,  being  the  Lord's  day  [ante^  §  663],  at,  eta,  was  the 
keeper  of  a  certain  house  [or  shop,  or  cellar,  or  place]  of  public  entertain- 
ment and  refreshment,*  and  did  then  and  there  unlawfully  [passing  over 
one  of  the  alternative  clauses  in  the  statute]  suffer  one  X.  and  one  Y.  [or 
twenty  persons  whose  respective  names  are  to  the  jurors  unknown],  not 
being  then  and  there  travelers,  strangers  or  lodgers  therein,  to  abide  and 
remain  therein,  drinking  and  spending  their  time  idly  [and,  there  being 
now  a  complete  offense  charged,  the  pleader  can,  if  he  chooees,  go  back 
and  take  in  clauses  which  he  has  passed  over;  as],  and  did  then  and  there 
and  therein  entertain  said  X  and  Y.  [or  said  unknown  persons];  against 
the  peace,  eta^ 

1  As  to  the  effect  of  the  word  "re-  tainly  it  can  be  either  and  likewise 
tail,"  see  Stat  Crimes,  §§  1018^  1016,  a  place  of  public  entertainment  and 
1045,  note.  refreshment,  so  that  there  is  no  re- 

2  Probably,  in  a  few  of  the  states,  pugnance,  the  incongruous  averment 
the  courts  will  require  the  allegation  does  not  render  the  indictment  de- 
of  price  to  be  added.  Ante,  g  648,  murrabla  But  query  whether  the 
note;  Stat  Crimes,  §  1040.  proofs  must  not  show  the  place  to 

s  For  precedents,  see  Bridges  v,  &,,  have  been  all    See,  for  illustration, 

37  Ark.  224;  Kline  v.  a,  44  Misa  817,  Crim.  Pra,  I,  ^  484^  588;  II,  §§  439, 

319;  Reg.  v.  Howarth,  33  U.  Q  Q.  B.  440.   I  think  few  who  examine  these 

537;  [Day  v.  S.,  21  Tex.  Ap  213.]  cited  sections  and  the  cases  they 

4  Mass.  Stat  1864,  ch.  79,  §  1.  refer  to  wiU  disregard  this  query, 

*  Crim.  Pra,  I,  §  486;  Stat  Crimes,  since  in  no  view  is  anything  gained 

§  244  by  the  incongruous  allegation. 

^  In  a  form  before  me  the  allega-       "^  Following  substantiaUy  the  preoe- 

tion  here  is»  **  was  the  keeper  of  a  cer-  dent  in  Com.  tx  Crowther,  euprcu 

tain  house,  shop  and  place  of  public  For  a  form,  not  good,  on  a  statute 

entertainment    and    refreshment"  differently  worded,  see  Com.  v,  Maz- 

Com.  V,  Crowther,  117  Mass.  116,    If  well,  2  Pick.  189L    For  keeping  open 

a  place  can  be  both  a  house  and  a  a  saloon  on  Sunday,  Lynch  v.  P.,  16 

shop,  as  probably  it  can,  while  cer-  Mich.  472.    The  case  of  Com.  v,  Maz- 
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§  667.  Trayeling — is,  or  may  be,  within  statutes  forbidding 
ordinary  labor.*  But  it  has  been  sometimes  prohibited  in  more 
direct  terms;  as,  "no  traveler,  drover,  wagoner,  teamster  or 
any  of  their  servants  shall  travel  on  the  Lord's  day  or  any  part 
thereof,  except  from  necessity  or  charity."  And  on  these 
words  it  is  a  condensed  yet  ample  form  to  say, — 

That  A.,  etc.,  on,  eta,  being  the  Lord's  day  [ante,  %  663],  at  M.,  eta,  did, 
being  then  and  there  a  traveler,  unlawfullj  and  not  from  necessity  or 
oiiarity,  travel  with  a  horse  and  wagon  >  in  and  through  the  said  town  of 
M.,  along  the  highway  there;  against  the  peaces  eta* 

§668.  Work — ("Common  labor'*).— A  statute  provides 
that,  ^^  if  any  person  of  the  age  of  fourteen  years  and  upwards 
shall  be  found,  on  the  first  day  of  the  week  commonly  called 
Sunday,  rioting,  hunting,  fishing,  quarreling,  at  common  labor 
or  engaged  in  their  usual  avocations,  works  of  charity  and 
necessity  only  excepted,  such  person  shall  be  fined,  etc. ;  but 
nothing  herein  contained  shall  be  construed  to  affect  such  as 
conscientiously  observe  the  seventh  day  of  the  week  as  the 
Sabbath,  travelers,  families  removing,  keepers  of  toll-bridges 
and  toll-gates,  and  ferrymen,  acting  as  such."  By  consulting 
rules  stated  elsewhere,^  the  reader  will  see  that  the  indictment 
on  this  statute  need  not  take  notice  of  the  part  following  the 
words  "  but  nothing,"  yet  it  must  negative  the  exceptions  in 
the  preceding  clause.    It  may  aver, — 

That  on,  etc.,  being  the  first  day  of  the  week  commonly  oaUed  Sunday 
[ante,  §  463],  at,  eta.  A.,  eta,  being  then  and  there  over  the  age  of  fourteen 
years,*  was  found  unlawfully  at  common  labor  and  engaged  in  his  usual 
avocation,  in  that  he  did  then  and  there  tmlawfuUy  seU  and  deliver  to  one 
X  two  oigars,  and  receive  from  him  in  payment  therefor  the  sum  of  ten 
cents*  [or,  to  wit»  seUing  and  delivering  to  one  X  two  quarts  of  beer,  and 

well  admirably  illustrates  the  prin-  be  found  an  awkward  form  for  the 

oiple  (Crim.  Pra,  I,  §§  77-88)  that  an  averments. 

indictment  must  set  out  every  fact  '  I  think  it  well  to  aver  the  mode  of 

whioh  in  law  is  essential  to  the  pun-  travel,  because  it  identifies  the  trans- 

isbment  to  be  infiicted.    The  statute  action.    Still,  in  the  absence  of  more 

provided  that,  for  its  violation,  the  conclusive  authority  than  a  prece- 

defendant  should  pay  a  fine  of  so  dent  or  two,  one  would  hardly  feel 

much '*for  each  person  so  entertained  safe  in  declaring  it  to  be  sfariotly 

or  suffered. '^  And  the  court  quashed  necessary. 

the  indictment  because  it  did  not  '  Com.  v,  Elnoz,  6  Mass.  76L 

state  the  number  of  persona  *  Crim.  Pra,  I,  §§  636-64L 

1  Grim.  Law,  II,  g§  956,  960;  Com.  »  Crim.  Pro.,  II,  §  8ia 

V.  Messenger,  4  Mas&  462,  where  may  *  Ante,  §  648,  note,  665,  note. 
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receiving  from  him  twenty-five  cents  in  payment  tbereforj,  the  same  not 
being  a  work  of  necessity  or  i  charity;  against  the  peace,  eta' 

§  669.  Another. —  On  the  statute  recited  ante,  §  664,  the  alle* 
gations  may  be, — 

That  A.,  eta,  on,  eta,  being  the  Lord's  day  [ante,  §  668],  at,  eta,  did  do  and 
perform  the  labor,  business  and  work  of  [say  what;  as,  for  example]  pitch- 
ing into  a  cart  certain  sea-manure  of  kelp  and  hauling  it  up  a  beach  there, 
the  same  not  being  a  work  of  necessity  or  charity;  against  the  peace,  eta^ 

§  670.  Bowling  alley  —  (Gaming). —  Under  a  statate  mak* 
ing  punishable  '^  the  keeper  for  the  time  being  of  any  billiard 
room  or  table,  or  of  any  bowling  alley,  who  shall  suffer  any 
persons  to  play  at  the  same  after  six  o'clock  in  the  afternoon 
of  Saturday,  or  after  ten  o'clock  in  the  afternoon  of  any  other 
day,"  it  is  good  to  aver, — 

That  A.,  eta,  on,  eta,  being  Saturday  [ante,  §  668],  at,  eta,  was  the  keeper 
for  the  time  being  of  a  certain  bowling  alley  [there  situate^],  and  did  then 
and  there  suffer  and  permit  certain  persons  whose  names  are  to  the  jurors 
[or  complainant]  unknown,  to  play  at  and  in  the  said  bowling  alley  after 
the  hour  of  six  o'clock  in  the  afternoon  of  spid  day;  against  the  peace,  eta^ 

§  671.  Other  forms^ — when  required  in  practice,  may  eaflily 
be  drawn  in  analogy  to  the  foregoing.* 

1  As  to  whether  this  should  be  ''or  **  *  Com.  n  Colton,  8  Gray,  48a   F^r- 

or  "and,"  see  ante,  §  664,  nota  haps  some  will  say  that  Saturday  is 

'For  precedents,  see  Carver  dlS.,  69  not  Sunday,  and  so  this  precedent 

Ind.  61;  Eitel  vl  &,  83  Ind.  201;  Yo-  does  not  belong  her&    But  the  in- 

noski  IX  &,  79  Ind.  898,  and  various  hibition  was  intended  as  a  sort  of 

Indiana  cases  cited  ante,  §  668L  Upon  preparation  for  the  Sabbath.  Cards. 

the  Missouri  statute,  S.  v.  Carpenter,  For  playing  at  cards  on  Sunday,  &  v. 

63  Ma  594    For  a  form  in  North  Anderson*  80  Ark.  181;  a  v,  JeflErey, 

Carolina,  hdld  ill  because  the  offense  88  Ark.  186b 

was  not  indictable,  see  &  o.  Williams,  *  Tippling-house. — For  keeping  a 

4  Ira  400l    Against  a  railroad  corpo-  tippling-house  on  Sunday,  "Werner  cl 

ration  for  laboring  on  Sunday.  S.  ix  S.,  51  Ga.  426L    Theatre,—  getting  up 

Baltimore  &  Ohio  B.  Ca,  15  W.  Va.  a,  on  Sunday,  P.  v.  Maguire,  96  Cal. 

362;  [Cleary  v.  a,  56  Ark.  124]  685, 68a    Play,—  exhibiting;  on  Sun> 

I  Com.  V.  Sampson,  97  Masa  407.  day,  P.  tx.  Hoyzn,  20  How.  Pr.  76L 

4  Unnecessary.    Ante,  §g  179,  noteb  Gun.—  Being  found,  on  the  Sabbath, 

253,  note;  Com.   u   Crowther,   117  off  one's  premises  with  a  shot-gun,  S. 

MasaUa  tx.  Howard,  67  N.  C  21 
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CHAPTER  LIIL 

LOTTERIE&i 

§  672.  Formnla  for  Indictment,— The  subject  of  this  chap- 
ter, more  distinctly  than  that  of  the  last,  presents  such  vary- 
ing statutes,  creating  differing  offenses,  as  to  render  impossible 
any  formula  for  the  indictment,  except  what  will  be  a  mere 
apology  for  citing  the  cases  containing  precedents  in  the  order 
of  the  states;  thus, — 

That  A.,  eta  [ante,  §g  74-77],  on,  etc.,  at,  eta  [ante,  §  80,  or,  if  the  offense 
should  be  an  exceptional  one  of  the  continuing  sort,  aver  as  at  ante,  §g  88, 
84],  did,  etc*  [say  what,  foUowing  the  ordinary  rules  for  indictments  on 
statutes^;  against  the  peace,  eta' 

§  673.  Setting  np  or  promoting  lottery. —  The  statutes  cre- 
ating this  offense  differ  in  their  terms.  And  the  rule  for  the 
indictment  is  to  cover  the  terms  proceeded  on,  and  descend  so 
far  into  the  particulars  of  the  transaction  as  to  individualize 

1  For  the  direct  elucidations  of  the  Pick.  41 ;  Com.  n,  Eaton,  15  Piok.  278; 

offenses  of  setting  up  a  lottery,  seU-  Com.  v,  Dana,  2  Met  829;  Com.  u 

ing  the  tickets,  and  the  like,  with  Horton,  2  Gray,  69;  Com.  v,  Harris, 

the  pleading;  practice  and  evidence,  18  Allen,  584;  Oom.  v,  Thacher,  97 

see  Stat  Crimes,  §§  950-96&    Inci-  Mass.  58a 

dental,  Crim.  Law,  I,  g  498;  Crim.  Missouri.-^  8.  v.  Kennon,  21  Ma 

Pra,  I,  §§  241,  569;   Stat  Crimes,  262;  &  v.  Woodward,  21  Ma  265;  a 

§g  205,  207, 856i  v.  Mc Williams,  7  Ma  Ap.  99. 

3  Crim.  Pro,  I,  §g  598-642.  New  Hampshire.^.  «i  FoUet,  ^ 

s  For  precedents,  see  Bex  v.  Scale,  N.  H.  5a 

8  East,  568;  Reg.  v,  Crawshaw,  Bell,  New  YorJc—F,  v,  Sturdevant»  28 

C.  a  803,  8  Cox,  G  G  875;  Taylor  v.  Wend.  418;  Pickett  v.  P.,  8  Hun,  88, 

Smetten,  11  Q.  R  D.  207.  84;  Bead  v.  P..  86  N.  Y.  881,  883;  P. 

Alabama,—  Marks  dl  &,  45  Ala.  88,  v.  Noelke,  94  N.  Y.  187. 

4L  Oregon,—  S.  v,  Dougherty,  4  Greg. 

Connecticut—  Q,  v.  Sykes,  28  Conn.  20a 

225.  Pennsylvania, —  Com.  v.  Sylvester, 

Kentucky,— CouL  v.  Bierman,  18  Brightly,  881;  Com.  v.  Manderfield, 

Bush,  845;  Com.  v.  Bull,  18  Bush,  8  Phila.  457. 

656;  MiUer  v.  Com.,  18  Bush,  781.  Texas,—  Holoman  n  &,  2  Tex.  Apw 

Maryland.— 8.  v.  Scribner,  2  GiU  6ia 

&  J.  246,  247;  a  v.  Barker,  2  GiU  &  Virginia.— FhsXen  v.  Com.,  i  RoK 

J.  246,  24a  (Va.)  713;  Payne  v.  Com.,  31  Grat  855. 

Maasachusetts, —  Com.  v,  Clapp,  5 
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it.^  Hence,  under  the  simple  words  ^^  shall  establish  a  lottery, 
or  dispose  of  any  estate,  real  or  personal,  by  lottery,"  it  is  good, 
and  probably  in  some  respects  needlessly  minate,  to  say, — 

That  A.,  eta,  on,  eta,  at,  eta,  did,  under  the  pretense  of  vending  an  ar- 
ticle of  personal  property  called  candy,  establish  a  lottery  for  the  unlawful 
disposing  and  distributing  of  personal  property,  to  wit,  money,  rings  and 
other  articles  of  jewelry,  by  chance,  by  then  and  there  exposing  to  sale 
divers  candy-boxes  at  fifty  cents  each,  which  boxes  the  said  A«  then  and 
there  represented  to  contain  candy  and  prizes,  and  among  various  lots  of 
said  boxes  an  unspecified  one  of  each  lot  to  contain  ten  dollars,  and  others 
of  said  boxes  to  contain  five  dollars  each  [by  which  lottery  the  said  A.  did 
then  and  there  dispose  of,  to  one  X,  ten  dollars,  the  same  being  personal 
property,  and  to  divers  other  persons  certain  personal  property  consisting 
of  money,  rings  and  other  articles  to  the  jurors  (or  attorney,  eta)  unknown 
and  of  value  unknown  >];  against  the  peace,  eta* 

§  674.  Another. —  Under  the  larger  statutory  expression, 
which  the  indictment  mast  coyer,  "  that  no  onauthorized  per- 
son shall  open,  set  on  foot,  carry  on,  promote,  or  draw,  publicly 
or  privately,  any  lottery,  game,  or  device  of  chance,  for  the 
purpose  of  exposing,  setting  to  sale,  or  disposing  of  any  houses, 
lands,  tenements,  or  real  estate,  or  any  money,  goods,  or  things 
in  action,"  it  is  adequate  to  allege, — 

That  A.,  eta,  on,  eta,  at,  eta,  did,  without  any  authority  of  law,  [pub- 
licly ^]  set  on  foot  [or,  carry  on,  or  set  on  foot  and  carry  on]  a  certain  lot- 

^Stat.  Crimes,  §964;  P.  v.  Taylor,  rendering  it  ilL    Taking  this  for  a 

8  Denio,  91;  CriuLPra,  I,§§568,611'-  guide.  I  see  no  reason  why  the  in- 

620.  dictment  on  the  statute  and  under 

>  The  matter  within  these  brackets  the  facts  in  the  text  might  not  be, — 
is  in  the  form  before  me.  But  the  "  That  A.,  eta,  on,  eta,  at,  eta,  did 
analogies  in  the  criminal  pleading  unlawfully  establish  a  certain  lot- 
indicate  that  it  is  unnecessary.  tery,  for  the  sale  and  disposal,  by 

*Holoman  v,  S.,  2  Tex.  Ap.  610.  chance  and  lot,  of  various  articles 
For  other  precedents,  see  Miller  v,  of  i>ersonal  property,  consisting  of 
Com.,  13  Bush,  731;  S.  v,  Dougherty,  candy,  money,  bank-bills,  rings  and 
4  Oreg.  4^;  Marks  v.  S.,  45  Ala  88, 41.  other  jewelry,  and  other  things  of 
And  see  post,  §§  674, 676.  Under  the  value  to  the  j\ux)rs  unknown ;  against 
Virginia  statute,  it  is  good  simply  to  the  peace,  eta** 
charge  that  A.  "  unlawfully  did  set  ^  Publicly  and  privately,"  in  this 
up  and  promote,  and  was  concerned  statute,  is  a  clause  of  a  sort  not  re- 
in managing  and  drawing,  a  certain  quired  to  be  incorporated  into  the 
lottery  for  the  division  of  money  allegationa  Ante,  §§  176,  182  and 
and  other  things  of  value  by  chance  note^  187  and  note,  214^  256,  884  and 
and  lot^"  Payne  v.  Coul,  81  Qrat^  note,  885  and  note;  Crim.  Pia,  I, 
86Qw  It  would  seem  not  possible  to  §  614  StiU  some  pleaders  might 
reduce  the  indictment  to  much,  if  choose  to  insert  the  proper  one  of 
any,   smaller   proportions^  without  these  words  for  caution. 
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teiy  for  the  purpoBe  of  exposing  money  to  be  by  the  lot  and  ohanoe  of  cer^ 
tain  drawings  disposed  of  and  distributed  to  and  among  persons  who  should 
become  purchasers  of  tickets  therein,  a  more  particular  description  of  which 
lottery  [and  of  the  mode  of  carrying  it  on]  is  to  the  jurors  unknown; 
against  the  peace,  eta^ 

§  675.  Keeping  lottery. —  Under  the  words,  "  No  person  or 
persons  whatsoever  shall  pnblicly  or  privately  keep  any  office 
or  place  to  exercise,  keep  open,  show,  or  expose  to  be  played, 
drawn,  or  thrown  at  or  in,  either  by  dice,  lots,  cards,  balls,  or 
by  numbers  or  figures,  or  by  any  other  way,  contrivance,  or 
device  whatsoever,  any  game  or  lottery  called  a  little  goe, 
or  any  other  lottery  whatsoever  not  authorized  by  parlia- 
ment," '  a  form  of  allegation  which  has  been  treated  as  good 
is,-^ 

'  That  A.,  eta,  on,  eta,  at,  eta,  unlawfully  did  keep  in  a  tent  a  lottery  to 
be  drawn  by  lots  and  by  coupons  by  a  certain  contrivance,  to  wit,  the  dis* 
tiibuting  of  a  quantity  of  parcels  of  tea  with  coupons  in  certain  of  such 
parcels,  being  a  lottery  not  authorized  by  parliament,  to  wit,  a  lottery  for 
clocks  and  other  articles;  against  the  peace,  eta* 

§  676.  Permitting  lottery. —  Under  a  statute  to  punish  one 
"  who  shall  set  up  or  promote  any  lottery,  not  authorized  by 
law,  for  money,  or  shall  dispose  of  any  property  of  value,  real 
or  personal,  by  way  of  lottery,"  or  "  shall  in  any  house,  shop, 
or  building  owned  or  occupied  by  him,  or  under  his  control, 
knowingly  permit  the  setting  up,  managing  or  drawing  of  any 
such  lottery,"  *  it  has  been  adjudged  adequate  to  aver, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  knowingly  and  unlawfuUy  permit,  in 
a  house  and  building  then  and  there  actually  used  and  occupied  by  him, 
the  setting  up  of  a  lottery  in  which  certain  articles  of  personal  property 
and  of  value  were  disposed  of  by  the  way  of  lottery;  against  the  peace,  eta& 

§  677.  Selling  tickets. —  The  precedent^  for  the  indictment 
are  more  numerous  on  this  branch  of  the  offense  than  on  any 
other.  But  they  greatly  differ,  particularly  in  their  setting 
out  of  the  tickets.    In  reason,  the  description  of  them  need 

^  P.  V,  Taylor,  8  Denio,  91.  law  for  money."   But  the  court  gave 

2  43  Gea  8,  ch.  119.  g  a  the  statutory  words  the  wider  in- 

*Taylor  VL  Smetten,  11  QiR  D.  207.  terpretation.    Other  objections  were 

^Mfluss.  R  S.,  oh.  132,  §  1.  made,  but  overruled.     Plainly  not 

ft  Ck>m.  V,  Horton,  2  Gray,  69.    One  much  could  be  taken  from  this  form 

uf  the  objections  urged  against  this  and  leave  it  good.  For  a  similar  form 

indictment  was  that,  by  the  terms  of  sustained  under  the  Virginia  statute, 

the  statute,  its  inhibition  extended  see  Pajme  v.  Com.,  81  Qrat  855. 

only  to  lotteries  **  not  authorized  by 
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correspond  only  to  that  of  writings  stolen,^  and  the  averments, 
of  the  sale  may  follow  those  for  the  anlicensed  vending  of  in- 
toxicating liqaors.'  The  tenor  of  the  ticket  is  not  of  the  essence 
of  the  offense,  like  the  tenor  of  the  writing  in  forgery  and 
libel,  therefore  it  need  not  be  averred.  Yet  the  terms  of  the 
statnte  should  be  covered,  and  from  the  whole  setting  out  the 
particular  ticket  should  appear  to  be  within  them  as  judicially 
interpreted.*  While  many  of  the  precedents  charge  more,  there 
is  not  much  judicial  authority  indicating  that  more  is  required.' 
Thus,  under  the  statutory  words,  ^^  sell  or  offer  for  sale  .  •  . 
any  lottery  ticket  or  tickets,  or  part  or  parts  of  any  lottery 
ticket  or  tickets,''  averments  substantially  as  follows  were  on 
demurrer  adjudged  good :  — 

That  A«,  eta,  on.  eta,  at,  eta,  did  nnlawf ullj  offer  for  sale,  and  did  unlaw- 
fully sell,  to  one  Z.,  one  half  of  a  lottery  ticket  in  a  lottery  not  authorized 
by  the  laws  of  this  commonwealth,^  caUed  [for  example]  the  Connecticut 
lottery  for  the  erection  of  a  bridge  at  Enfield  Falls;  against  the  peaoe,  eta' 

1  Ante,  §g  601-e05.  In  this  case  the  court  said:  "  It  is 
s  Ante,  §g  648, 6^  insisted  that  the  indictment  is  insoffi- 
*Ante,%S2,  oient  because  the  ticket,  a  part  of 
^  Stat  Crimes,  g  962.    But  see  &  dl  which  was  sold,  is  not  described,  nor 
Scribner,  2  Gill  &  J.  246.  the  lottery  to   whioh  it   belonged 
ft  An  averment  that  the  particular  stated.     ...     If  there  were  no 
lottery  was  not  authorized  by  law  is  tickets  in  any  lottery  which  were 
unnecessary  in  a  state  where  no  lot-  within  the  prohibition  of  the  statute, 
teries  are  authorized.     Stat.  Crimes,  the  crime  is  here  alleged  with  suffi- 
g  964;  P.   V.    Sturdevant,  23  Wend,  oient  certainty.    For  in  that  case  it 
418.    Tet,  in  some  ciroumstanoes,  I  is  wholly  immaterial  what  kind  of  a 
should  i)erhap8  choose  to  retain  this  ticket  was  sold,  and  to  what  lottery 
allegation,  or  to  insert  "unlawful"  it  belonged.    When  the  sale  of  aU 
before  **  lottery,"  as  aiding  the  mean-  tickets  is  prohibited,  it  must  be  mere 
ing  that  the  particular  lottery  is  not  surplusage  to  describe  in  the  indict- 
of  some  possible  lawful  sort.    But  —  ment  either  the  ticket  or  the  lottery, 
can  there  be  a  lawful  lottery  where  But  if  there  were  any  tickets,  in  any 
aU  lotteries  are  by  statute  declared  lottery,  whioh  might   be   lawfully 
unlawful  ?  sold  in  the  state,  the  indictment  is 
^  Com.  V.  Eaton,  15  Pick.  273.    So,  defectiva    In  that  case  it  ought  to 
in  S.  V.  FoUett,  6  N.  H.  53,  it  was  ad-  be  alleged  what  the  tickets  were,  or 
judged  good  to  aver, —  at  least  to  what  lottery  they  be- 
**  That  A.,  eta,  on,  eta,  at,  eta,  un-  longed,  that  it  might  be  seen  whether 
lawfully  did  seU  to  one  X.  a  part  of  the  sale  was  lawful  or  not" 
a  ticket^  that  is  to  say,  one  quar-  Again,  under  the  statutory  words 
ter  part  of  a  ticket,  at  and  for  the  "sell,  eta,  any  lottery  ticket  or  tick- 
price  of  fifty  cents  [as  to  prices  see  ets,  or  any  share  or  part  of  any  lot> 
ante,  §  648,  note],  in  a  certain  lottery  tery  ticket  or  tickets  in  any  lottery, 
not   authorized,  eta;    against   the  or  device  in  the  nature  of  a  lottery," 
peace,  eta"  the  averments  were,  in  S.  v.  Eennon, 
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§  678.  Having  for  sale. — Upon  the  statutory  words  "shall 
have  in  his  possession,  with  intent  to  sell  or  to  offer  for  sale, 
etc.,  a  ticket  in  any  such  [that  is,  not  authorized  by  law,  etc., 
the  statute  quoted  ante^  §  676]  lottery,"  etc.,^  the  allegations 
may  be, — 

That  A^  eta,  on,  eta,  at,  eta,  did  unlawfully  have  in  his  possession,  with 
intent  to  offer  for  sale  and  to  sell,  five  hundred  certain  lottery  tickets,  and 
five  hundred  shares,  to  wit,  halves  and  quarter  lottery  tickets  and  shares  of 
tickets,  in  a  certain  lottery  for  money  [or,  for  the  disposition  o^  eta^J  not 
authorized  by  law,  oaUed,  eta;  against  the  peace,  eta' 

§  679.  Advertising  tickets. —  There  is,  in  the  present  state 
of  the  authorities,  some  room  for  doubt  as  to  what  allegations 
are  necessary.^  One  of  the  cases  seems  to  imply  that,  on  the 
statutory  words  "advertise  for  sale  any  lottery  ticket  or 
tickets,  or  part  or  parts  of  any  lottery  ticket  or  tickets,"  it  is 
sufficient  to  charge, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  advertise  in  a  certain  newspaper  by 
him  published,  caUed  the,  eta  [giving  the  name],  lottery  tickets  and  parts 
of  lottery  tickets  for  sale,  in  lotteries  not  authorized  by  the  laws  of  this 
state;  against  the  peace,  eta* 

21  Ma  263,  and  see  &  v.  Woodward,  conspiracy  to  sell);  Com.  v.  Mander- 

21  Ma  265,  adjudged  good,—  field,  8  Phila.  457;  P.  v,  Sturdevant, 

**  That  A.,  eta,  on,  eta,  at,  eta,  un-  28  Wend.  418;  Pickett  v.  P.,  8  Hun,  83, 

lawfully  did  sell  divers,  to  wit,  ten  84;  Read  v.  P.,  86  N.  T.  881,  883;  P.  v. 

tickets  in  a  certain  device  in  the  nat-  Noelke,  94  N.  T.  187;  [S.  v.  Kaub,  90 

ure  of  a  lottery,  called  a  raffle,  to  Ma  Ap,  196;  Ford  v.  S.,  86  Md.  466.] 

certain  persons  to  the  jurors    un-  ^Mass.  R.  S.,  ch.  182,  §  2. 

known,  for  the  prioe  and  sum  of  *CrinL  Pra,  I,  §  569. 

three  dollars  for  each  of  said  tickets,  *  Com.  v.  Dana,  2  Met  829.    And 

which  raffle   was  then  and  there  see  Stat  Crimes,  §  968.    For  other 

created  for  the  purpose  of  disposing  precedents.  Com.  v.  Harris,  13  AUen, 

of  a  farm  of  land,  a  piano,  and  di-  584;  Com.  v,  Thacher,  97  Masa.  583. 

vers  other  property  the  description  *  Stat  Crimes,  §  962a. 

'  whereof  is  to  the  jurors  unknown;  *Com.  v,  Clapp^  5  Pick.  41.    And 

jLgainst  the  peace,  eta"  compare  with  Stat  Crimes,  ut  sup. 

For  other  precedents  see  Pftyne  v.  Publishing,  in  this  state,  an  account 

Com.,  81  Grat  855;  Com.  i;.'Phalen,  of  a  lottery  to  be  drawn  in  another, 

1  Bob.  (Va.)  718;  Com.  v.  Bull,  18  Charles  v.  P.,  1  Comst  180;  [a  v. 

Bush,  656;  Com.  v.  Bierman,  18  Bush,  Willis,  78  Ma  70;  U.  &  v.  Bailey,  47 

845;  a  V,  Sykes,  28  Conn.  225;  a  v.  Fed.  B.  117;  XT.  a  v.  Conrad,  59  Fed. 

McWilliams,  7  Ma  Ap.  99;  Com.  v.  B.  458;  U.  a  v.  McDonald,  65  Fed.  R. 

Sylvester,  Brightly,  881  (including  486;n.auFulkerson,74Fed.B.68t] 

For  MAIL,  see  Po6T-offiob  Offense& 
MAIM,  see  Mayhem. 

MAINTENANCE,  see  Champkbtt  and  Maintekange. 
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CHAPTER  UV. 

MALFEASANCE  AND  NON-FEASANCE  IN  OFFIGELi 

§  680.  Formala  for  indletment. —  The  indictment  for  this 
offense  varies  with  the  particular  nature  of  the  offending,  as 
well  as  with  the  special  facts.  The  allegations  common  to  all 
the  oases  may  be, — 

That  A.,  eta  [ante,  §§  74-77],  on,  eta,  at,  eta  [ante,  §  80],  then  being  the 
sheriff  of  the  said  county  of,  eta  [or,  one  of  the  constables  of  said  town  of, 
eta,  or,  eta,  stating  the  particular  offioe,  and  following  therein  the  terms 
of  the  statute  creating  it*  as  being,  at  least,  praotically  best],  did,  eta  [set- 
ting out  the  facte  which  constitute  the  crime];  against  the  peace,  eta  [ante, 

66-«9].2 


1  For  the  direct  expositions  of  these  Bex  tx.  Finney,  5  Car,  So  P.  354;  Bex 
offenses,  with  the  pleading,  practice  v.  Kennett»  6  Car.  &  P.  283;  Bex  «. 
and  evidence,  see  Grim.  Law,  II,  Antrobus,  6  Car.  &  P.  784;  Douglas 
§g  971>982;  Grim.  Pra,  II,  §§  819-88&  v.  Beg.,  8  Cox,  Q  Q  16a 
Incidental,  Grim.  Lew,  I,  §§  218, 240,  Alabama.—  Diggs  u  &,  48  Ala.  811; 
299,  816,  321,  459-464,  468a,  707;  II,  Sanders  v.  a,  55  Ala.  188, 184;  Mo- 
§§  256,  392,  894-400,  681, 644,  658,  655;  Gullough  n  a,  68  Ala.  75. 

Grim.  Pra,  I,  §§555, 637;  Stat  Grimes,  ^rA;an«a&— Mahar  dl  a,  38  Ark. 

§§  256,  805,  806,  889,  969,  97&    And  307,  208;  McQure  v.  a,  87  Ark.  426; 

see  Bribery;   Escape  (under  title  Griffin  «.  a,  37  Ark.  437,  489. 

Prison    Breach,   eta);    Extobtion;  [Colorado, —  Adams  u  P.*  35  Cola 

Refusing  Officge.  582.] 

2  For  forms  and  precedents,  see  11  Florida, —  Snowden  v,  a,  17  Fla. 
Cox,  a  G.  Ap.  1;  2  Chit  Grim.  Law,  386. 

158,  286-266,  279,  283-286;  8  id.  666,  Qeorgia.--  Hawkins  n  a,  54  Ga. 

669,  697,  698,  701-713;  4  Went  PL  65a 

125-148,  345,  347,  864,  418,  424;  6  id.  Itttnoia— Zorger  v.  P.,  25  III  193; 

455:  Trem.  P.  G.  230-236,  '247,  249,  Indiana.^  lAthrop  v.  a,  6  Blackf. 

261;  Bex  v.  Bembridge,  22  How.  St  603;  a  u  Moses,  7  Blaokf.  344;  a  «. 

Tr.  1, 15,  3  Doug.  327;  Bex  u  Davison,  Shields,  8  Blackt  151;  a  v.  Hunter, 

31  How.  St  Tr.  99;  Bex  v.  Jones,  31  8  Black£.  21»;  a  u  Odell,  8  Blackf. 

How.  St  Tr.  251;  Bex  v.  Wetherill,  896;  a  «.  Williams,  4  Ind.  893;  a  r. 

Cald.  432;  Rex  v.  Gommings,  5  Mod.  Becord,  56  Ind.  107;  Baker  tx.  a,  57 

179;  Bex  v.  Sainsbury,  4  T.  R  431;  Ind.  255. 

Bex  V,  Dobson,  7  East  218;  Bex  v,  loivcu—Q.  v,  Gonlee,  25  Iowa,  387; 

Cope,  6  A  &  R  226,  7  Gar.  &  P.  720;  a  v.  Stiles,  40  Iowa»  14a 

Bex  V.  Meredith,  Buss.  &  Rj.  46;  Beg.  Kentucky.— Coul  xk  Williams,  79 

V.  Dale,  Dears,  37,  6  Cox,  G.  d  93;  Ky.  42L 

Bex  V.  Whitcomb,  1  Gar.  &  P.  124; 
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CH.  LIT.]  MALFEA8AN0B,  ETC.,  IN  OFFIGOE.  [§  681. 

§  681.  Common  English  form  —  (Neglect  of  constable). — 

The  following^  believed  to  contain  a  large  proportion  of  need- 
less allegation,  is  from  the  current  books  of  English  practice :  — 

That  on,  eta,  at  the  parish  of  N^  in  the  county  of  M.,  A.,  eta,  then  being 
one  of  the  constables  of  the  said  parish,  brought  one  X.  before  Y.,  esquire, 
then  and  jet  being  one  of  the  justices  of  our  said  lady  the  queen,  assigned 
to  keep  the  peace  for  our  said  lady  the  queen  in  and  for  the  county  afore- 
said, and  also  to  hear  and  determine  divers  felonies,  trespasses  and  other 
misdeeds  committed  in  the  said  county;  and  the  said  X.  then  and  there 
was  charged  before  the  said  T.  by  one  Z.,  spinster,  upon  the  oath  of  the 
said  Z.,  that  he  the  said  Z.  had  then  lately  before  violently  and  against  her 
wiU  feloniously  ravished  and  carnally  known  her  the  said  Z. ;  and  the  said 
X  was  then  and  there  examined  before  the  said  T.,  the  justice  aforesaid, 
touching  the  said  offense  so  to  him  charged  as  aforesaid;  upon  which  the 
said  T.,  the  justice  aforesaid,  did  then  and  there  make  a  certain  warrant 
under  his  hand  and  seal,  in  due  form  of  law,  bearing  date  the  said  third 
day  of  August  in  the  year  aforesaid,  directed  to  the  keeper  of  Newgate  or 
his  deputy,  commanding  him  the  said  keeper  or  his  deputy  that  he  should 
receive  into  his  custody  the  said  X,  brought  before  him  and  charged  upon 
the  oath  of  the  said  Z.  with  the  premises  above  specified;  and  the  said  jus- 
tice, by  the  said  warrant,  did  command  the  said  keei)er  of  Newgate,  or  his 
deputy,  to  safely  keep  him  the  said  X  there  until  he  by  due  course  of  law 

Maine.— Q,  dl  Leach,  60  M&  iS,  5a  4  Hawks,  194;  &  v.  Leigh,  8  Dev.  & 

Maryland,--  Hiss  v.  a,  24  Md.  656,  Bat  127;  a  v.  Williams,  12  Ira  172; 

56a  8.   V.  Zachary,   Busbee,  482;    a    v. 

MasmehuaetU—ConLV.'WoodB.ll  Sneed,  84  N.  G  816;  [a  dl  Dickson, 

Met  59.  124  N.  G  871.] 

Minnesota, — a  v.  Wedge,  24  Minn.  Pennsylvania,.—  Connor  v.  Com.,  8 

150, 152.  Binn.  88;  Wilson  v.  Com.,  10  a  &  R 

Michigan.— V.  tx  Tryon,  4  Mich.  878;    Com.  v.  Rupp,  9  Watts,  114; 

665;  Wattles  v.  P.,  18  Mich.  446.  Com.  v,  Beiter,  28  Smith  (Pa.),  161; 

Misscmru—B.  v.  Brewer,  8  Ma 878;  [Com.  v.  Hurd,  177  Pa.  St  481.] 

a  V.  Hein,  50  Ma  362 ;  a  tx  O'Gorman,  South  Carolina.— B.  v.  Hall,  5  a  C. 

68  Ma  17a  120, 121;  [a  u  Assmann,  46  a  G  554; 

[Montana,— B.  v.  Bloor,  20  Mon.  a  v.  Green,  52  a  G  520.] 

574]  Tennessee.-  a  v.  Buxton,  2  Swan 

New  Hampshire. — a  v.  Smith,  20  (Tenn.),  57;  8.  v.  Jones,  2  Lea,  716w 

N.  H.  899;  a  v.  Hoit,  8  Post  (N.  H.)  Tejcoa.— Searcy  v.  a,  4  Tex.  450;  S. 

355;  a  V.  Woodbury,  85  N.  H.  280.  v.  Mathis,  80  Tex.  506;   a  v.  Bald- 

New    York.—  P.  v.  Walbridge,    6  win,  88  Tex.  155;  Gordon  v.  a,  2  Tex. 

Cow.  512;   P.  V.  Castleton,  44  How.  Ap.  154;  Gray  n  a,  7  Tex.  Api  10. 

Pr.  238;  P.  v.  Bogart,  3  Abb.  Pr.  198;  [United  State8.—TJ.  8.  v.  Williams, 

P.  V.  Bogart,  8  Parker,  G  G  148, 145;  76  Fed.  R.  223.] 

P.  V.  Weston,  4  Parker,  C.  G  226,  Vermont— 8.  v.  Northfield,  18  Vt 

Sheldon,  555,  556;  [P.  v.  Willis,  158  565. 

N.  Y.  392.J  Virginia.—  Com  v.  Mann,  1  Va. 

North  Carolina.— 8.   v.    Glasgow,  Ca&  808;  Old  v.  Com,  18  Grat  915. 
Conference,  88;  a  v.  Lenoir  Justices, 
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should  be  discharged;  which  said  warrant  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  was 
delivered  to  the  said  A.,  then  being  one  of  the  constables  of  the  said  parish 
as  aforesaid,  and  then  and  there  having  the  said  X.  in  his  custody  for  the 
cause  aforesaid;  and  the  said  A.  was  then  and  there  commanded  by  the 
said  T.,  the  justice  aforesaid,  to  convey  the  said  Z.,  without  delay,  to 
the  said  Jail  of  Newgate,  and  to  deliver  him  the  said  X.  to  the  keeper  of  the 
said  jail,  or  his  deputy,  together  with  the  warrant  aforesaid.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said 
A.,  late  of  the  parish  aforesaid,  in  the  county  aforesaid,  baker,  so  being  one 
of  the  constables  of  the  said  parish  as  aforesaid,  and  being  so  commanded 
by  the  said  T.  the  said  justice,  as  aforesaid,  then  and  there  unlawfully  and 
contemptuously  did  neglect  and  refuse  to  convey  the  said  X  to  the  said 
jail  of  Newgate,  as  he  the  said  A.  by  virtue  of  his  office  aforesaid  by  law 
should  and  ought  to  have  done;  to  the  great  hindrance  of  justice,  to  the 
evil  example  of  all  others  in  the  like  case  offending,  and  against  the  peace, 
etc.t 

§  682.  As  to  which  —  Condensed^  etc. — Looking  at  our  own 
practice,  there  can  be  no  need  of  setting  oat  the  functions  of 
the  jnstioe  of  the  peace,  for  they  are  regulated  by  statutes 
which  are  judicially  known.  And  for  reasons  stated  else- 
where,' it  is  believed  that  the  court  of  an  examining  magis- 
trate is  not  to  be  deemed  of  inferior  jurisdiction  within  the 
rule  requiring  the  jurisdictional  facts  to  appear  i:i  allegation. 
Still,  as  this  proposition  might  be  controverted,  the  careful 
pleader  will  be  likely,  in  the  absence  of  express  adjudication, 
to  allege  them  in  order  to  avoid  a  troublesome  question  at  the 
trial  and  afterward.  But  surely  it  cannot  be  necessary  to  aver 
any  command  by  the  magistrate  to  the  officer,  other  than  is 
contained  in  the  written  mittimus.  Casting  away,  therefore, 
from  the  foregoing  precedent  its  palpable  surplusage,  retain- 
ing the  substance  of  the  jurisdictional  allegation,  and  adapting 
all  to  American  use,  we  have  the  following,  which  the  pleader 
in  some  of  the  states  may  still  be  required  to  vary  a  little  to 
suit  the  practice  in  his  own  state: — 

That  on,  eta,  at,  eta,  A.»  eta,  being  then  one  of  the  constables  of  the  said 
town  of  N.  in  the  county  of  M.,  and  Y.,  esquire,  being  then  one  of  the  jus- 
tices of  the  peace  of  said  county,  one  Z.  was  by  the  said  A.  brought  before 
the  said  Y.,  charged  by  one  Z.  upon  her  oath  that  then  lately  before,  in  said 
county,  the  said  X.  had  violently  and  against  her  will  feloniously  ravished 
and  carnally  known  her;  whereupon  the  said  Y.,  acting  as  said  justice  of 
the  peace,  and  having  considered  of  the  premises,  made  in  due  form  of  law 

1  Arohb.  Crim.  PL  ft  Ev.  (10th  ed.)       sCrim.  Pra,  I«  §§  2d&-28& 

582^  (19th  ed.)  892. 
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a  warrant  imder  his  hand  and  seal  commanding,  eta  [reciting  its  substance 
after  the  manner  of  the  foregoing  precedent],  and  then  and  there  delivered 
the  same  to  the  said  A.;  but  the  said  A.  did  then  and  there  unlawfully  and 
contemptuouslj  neglect  and  refuse  to  convey  the  said  X.  to  the  jail,  eta 
[following  the  warrant],  as  he  the  said  A,  ought  by  command  of  said  war- 
rant to  have  done;  against  the  peace,  eta 

§683.  Disobeying  statutory  command. —  Under  this  head 
we  have  one  of  the  most  frequent  illustrations  of  the  doctrine,* 
that  where  a  statnte  enjoins  or  forbids  a  thing  of  a  public  nat- 
ure, but  provides  no  penalty,  disobedience,  is,  therefore,  a  com- 
mon-law misdemeanor.  So  that,  in  the  words  of  a  learned 
judge,  "  public  officers  are  liable  to  indictment  for  any  gross 
neglect  of  official  duty,  when  no  penalty  otherwise  recoverable 
is  prescribed  by  law."  ^    Hence, — 

§  684.  Selectmen  not  appointing —(Liqnor  selling). —  If  a 
statute  directs  "that  the  selectmen  of  every  town  and  place, 
in  the  month  of  April  in  each  year,  shall  appoint  one  or  more 
suitable  persons,  not  exceeding  three,  agents  for  such  town  or 
place  for  the  purchase  of  spirituous  and  intoxicating  liquors, 
and  for  the  sale  thereof  within  such  town  or  place,  to  be  used 
in  the  arts,  or  for  medicinal,  mechanical  and  chemical  pur- 
poses, and  for  no  other  use  or  purpose  whatever,"  and  they 
make  no  appointment,  they  are  indictable.  Allegations  held 
good  are,  omitting  something  of  what  is  certainly  not  mate- 
rial,— 

That  at  an  annual  meeting  of  the  legal  voters  of  the  town  of  N.  in  the 
(X>unt7  of  M.,  which,  after  due  notifioation,  was  duly  and  legally  holden  in 
said  N.,  on,  eta,  for  the  choice  of  state  and  county  of&cers,  and  of  all  neces- 

iCrim.  Law,  I,  §§  287-239;  Stat  refusal  isa  contempt  of  the  law.  .  .  . 

Crimes,  §  18&  And,  as  to  that,  there  is  no  difference 

s  Bell,  J.,  in  B.V,  Woodbury,  85  N.  when  a  thing  is  enjoined  and  when 

R  230,  232L    Thus,  the  English  stat-  it  is  prohibited  by  a  statute;    for 

ute  of  43  Eliz.,  a  2,  §§  2, 4^  provided  when  it  is  prohibited  the  party  shall 

that  churchwardens  and  overseers  of  not  only  have  his  action  for  the  in- 

the  poor  should,  at  times  specified,  jury  done,  but  the  offender  shaU  be 

''make  and  yield  up  to  two  justices  punished  at  the  king's  suit  for  the 

of  the  peace  a  true  and  perfect  ao-  contempt  of  his  law.    It  is  true,  two 

count  of  aU  sums  of  money  by  them  justices  of  peaoe  have  power  to  com- 

received,*'  in  default  whereof   the  mit  the   overseers   refusing  to  ao- 

justices  might  commit  them  until  count,  which  is  a  proper  means  to 

they  obeyed.    But  nothing  was  said  come  at  the  right;  but  it  does  not 

of  any  further  penalty.    Thereupon  satisfy  the  king  for  the  contempt" 

it  was  held  that  they  were  also  in-  Rex  v.  Commings,  5  Mod.  179, 180l 
dictable;  for,  said  the  court  "their 
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sary  town  offioen  of  said  town  and  for  other  parposes,  A.,  eta,  B.,  etc.,  and 
C  eta,  were  in  due  form  of  law  elected  selectmen  of  said  town  for  the 
year  then  commencing,  and  were  then  and  there  duly  qualified  and  sworn 
to  do  and  perform  all  the  duties  of  selectmen  of  the  said  town  for  the  then 
ensuing  year,  and  did  then  and  there  enter  upon  and  commence  the  duties 
of  said  office,  and  ever  since  continually  have  acted  and  still  act  as  select- 
men  of  said  town ;  ^  whereupon  it  became  and  was  their  duty,  as  such  select- 
men. In  the  month  of  April  last  past,  to  appoint  one  or  more  suitable  persons, 
not  exceeding  three,  agents  for  said  town  for  the  purchase  of  spirituous  and 
intoxicating  liquors,  and  for  the  sale  thereof  within  said  town,  to  be  used 
in  the  arts,  and  for  medicinal,  mechanical  and  chemical  purposes,  and  wine 
for  the  commemoration  of  the  Lord's  Supper,  and  for  no  other  use  or  pur- 
pose whatever;  s  nevertheless,  the  said  A.,  R  and  GL,  at  N.  aforesaid,  well 

1  As  to  whether  selectmen*  to  com-  ceased  to  act  therein,  I  concede  that 

mit  this  offense,  must  hold  their  office  their  having  acted  therein  would  not 

de/ure,  or  whether  their  being  select-  be  sufficient  evidence  of  their  title 

men  de  facto  will  suffice,  see  Grim,  to  constitute  j>rtma/acte  guilt  in  re- 

Law,  I,  §  464    If  the  latter,  plainly  fusing  longer  to  act    But  where  the 

the  indictment  for  this  offense  need  refusal  is  simply  to  do  a  particular 

not  set  out  their  election,  or  their  thing,  while  they  cling  to  the  office 

being  sworn  into  office;  but  it  will  be  and  perform  its  other  functions,  the 

adequate  to  allege  ''that  A.,  eta,  B.,  doctrine  which  would  require  further 

eta,  and  GL.  eta,  on,  eta,  at,  eta,  evidence  of  title  does  not,  I  submit, 

being  then  and  there  the  selectmen  apply.    Their  claiming  title,  at  the 

of  the  town  of  N.,"  proceeding  with  very  time  of  refusing  to  do  the  par- 

the  rest  of  the  indictment   And,  ao-  ticular  thing,  and  claiming  it  subfie- 

cording  to  my  understanding,  this  quently,  should  be  deemed  prima 

might  well  be  held  to  suffice  even  if  facie  evidence  of  title,  even  to  charge 

the  selectmen  cannot  be  holden  un-  them  with  crima    Still  I  do  not  put 

less  they  are  such  dejure.    The  rea-  forward  this  reasoning  as  absolutely 

son  is  that  proof  of  their  acting  in  conclusive.    There  are  analogies  in 

the  office,  before,  after  and  at  the  the  law  of  evidence  having,  at  least, 

time  of  the  imputed  neglect,  is  prima  a  sort  of  seeming  of  being  against  it; 

fcude  evidence  that  they  were  offi-  as,  for  example,  if,  while  a  man  is 

cers  de  jure.    Grim.  Pro.,  I,  §  1130.  living  with  a  woman  as  his  wife. 

And  only  a  prima  facie  case  is  re-  he  has  carnal  knowledge  of  another 

quired  to  be  alleged.  Id.,  g§  326,  513;  woman,  the  fact  of  marriage,  not  the 

a  defect  in  the  title  being,  if  avail-  mere  living  together,  must   under 

able,  for  the  defendant  to  set  up.  the  common-law  rules  be  proved  on 

Now,  if  this  reasoning  fails  to  satisfy  the  indictment  for  adultery.    Stat 

the  inquirer,  his  objection  will  be  Grimes,  §  687,  and  places  there  re- 

that  the  presumption  of  office  arises  f erred  ta   See  ante^  §  081;  post,  §  685; 

from  the  presumption  of  innocence.  Grim.  Pra,  II,  .^§  833,  833. 

hence  it  cannot  be  evoked  where  the  ^  This  allegation  of  duty,  being  matr 

direct  object  is  to  prove  guilt    Id.,  ter  of  law,  is,  of  course,  not  neces- 

§  11S(X    And  see  the  question  eluci-  sary.  But  it  gives  distinctness  to  the 

dated  1  Bishop,  Mar.  &  Div.,  §^  434-  other  averments,  for  which  reason 

449.    If,  in  this  case,  the  selectmen,  many  pleaders  will  choose  to  retain 

on  being  called  upon  to  appoint  the  it    And  see  post,  §  734  and  nota 
agent,  had  thrown  up  their  office  and 
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knowing  their  duty  in  this  behalf,  but  in  nowise  regarding  it,  did  unlaw- 
fully, knowingly  and  wilfully  negleot  and  refuse,  during  all  the  month  of 
April  last  past,  to  appoint  any  suitable  person  or  ^  persons  agent  or  agents 
for  said  town  of  N.  for  the  purpose  aforesaid,  and  thence  continually  until 
the  day  of  the  finding  of  this  indictment  have  so  as  aforesaid  neglected 
and  refused  and  still  do  so  as  aforesaid  neglect  and  refuse;  against  the 
peace,  eta' 

§685.  Justice  of  peace  not  making  returns. —  A  statute 
made  it  the  duty  of  every  justice  of  the  peace  "to  file  an  ab- 
stract of  all  the  misdemeanors  tried  before  him  with  the  clerk 
of  his  county  on  or  before  the  first  day  of  the  succeeding  term 
of  the  circuit  court,  giving  the  style  of  the  case,  the  nature  of 
the  offense,  how  he  obtained  jurisdiction  of  the  case,  whether 
the  defendant  was  acquitted  or  convicted,  and  if  convicted  the 
amount  of  the  fine  or  punishment  imposed;"  and  provided  a 
punishment  for  disobedience.  Thereupon  an  indictment,  much 
briefer  than  the  somewhat  abridged  one  of  the  last  section,  was 
sustained ;  thus, — 

That  A.,  eta,  on,  eta,  at,  eta,  being  then  and  there  a  justice  of  the  peace 
of  M.  township,  in  said  county,  did,  on  and  before  said  day,  the  same  being 
the  day  fixed  by  law  for  the  commencement  of  the  circuit  court  for  said 
county  for  the  present  term  thereof  [well  knowing  his  duty  in  this  behalf '], 
wilfully  and  corruptly  fail,  and  since  hitherto  has  wilfully  and  corruptly 
failed,  to  file  with  the  county  clerk  of  said  county  an  abstract  of  all  mis- 
demeanors tried  before  him  the  said  A.,  as  said  justice  of  the  peace,  since 
the  last  term  of  the  said  court,  giving  the  style  of  the  case,  the  nature  of  the 
offense,  how  he  obtained  jurisdiction  thereof,  whether  the  offender  was 
acquitted  or  convicted,  and  if  convicted  the  amount  of  the  fine  or  punish- 
ment imposed  [and  so  the  said  A.,  a  justice  of  the  peace  as  aforesaid,  is 
guilty  of  non-feasance  in  office^  in  manner  and  form  aforesaid*];  against 
the  peaoe,  eta* 

§  686.  Other  forms. —  Enough  has  already  been  given  to  in- 
dicate with  precision  the  manner  of  setting  out  this  class  of 

1  Ante,  §  642,  nota  not  in  the  form  before  me.  But  there 
s  a  V.  Woodbury,  85  N.  H.  280.  The  being  groxud  for  saying  that  official 
pleader  will  be  quite  likely  to  con-  wrong-doing  must,  to  be  indictable, 
oiude  as  against  the  form  of  the  stat-  be  with  actual  knowledge  of  the  law 
nte.  And  since  this  conclusion  can  (Crim.  Law,  II,  §  077,  and  places  there 
be  rejected  as  surplusage  (Crim.  Pra,  referred  toX  it  may  be  safer  to  insert 
I,  §  601),  no  harm  will  ensue  there-  this  averment 
from.  But  this  indictment,  though  *  Not  necessary  tmder  the  common- 
drawn  upon  the  statute,  is,  in  fact,  law  rules.  Crim.  Pro.,  n,  §§  548, 550. 
at  common  law.  See  the  places  cited  ^  McClure  v,  S.,  87  Ark.  426.  For 
ante,  §  688.  another  form  under  a  like  statute, 
'  The  matter  in  these  brackets  is  see  S.  v.  Baldwin,  89  Tex.  155. 
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offenses.  The  common  law  covers  many  varieties  of  the  wrong, 
and  the  statutes  are  numerous.  But  the  pleader  would  derive 
only  slight  help  from  a  multiplication  of  forms.  The  following 
enumeration  of  heads  will  be  helpful  in  respect  of  the  refer- 
ences to  precedents  in  the  books:  — 

§  687.  Not  accounting^  not  paying^  etc. —  For  various  fail- 
ures to  account  for  money  received  in  ofSce,  or  to  pay  it  over, 
and  for  misappropriations  of  funds,  and  the  like,  see  the  note.^ 

§  688.  Bail^ — offenses  relating  to.^ 

§  689.  Jnrisdiction^ —  acting  out  of.' 

§  690.  Refusing  and  neglecting^ —  various  acts  of.^ 

^Ante,  §g  409, 68&  Overseer  of  poor  emment,  Rex  v,  Davison,  81  How.  St 

applying  earnings  of  the  workhouse  Tr.  99;  Bex  u  Jones,  81  How.  St  Tr. 

to  his  own  use,  8  Chit  CriuL  Law,  701.  251. 

Same,  making  false  accounts  and  *  Bailing  offloer  taking  insufficient 

swearing  to  them.  Id.  701,  704    Sur-  sareties,  2  Chit  Crim.  Law,  244;  4 

vejor  of  highways  using  on   own  Went  PL  41&    State's  attorney  oor- 

premises  materials  obtained  for  re-  ruptly  approving  a  tMtil  bond,  and 

pairing  them.  Id.  66d    Officer  not  ordering  prisoner's  discharge,  hav- 

paying  over  money  received,  Bex  tx  ing   no  authority  so   to  do^   &  v. 

Martin,  Treno.  P.  O.  24ft    Aooount-  Wedge,  24  Minn.  150,  162.    Justice 

ant  in  disbursing  office  making  out  of  the  peaoe  corruptly  bailing,  with- 

a  false  account  Bex  v.  Bembridge,  8  out  authority,  one  conunitted  by  an- 

Doug.  827, 22  How.  St  Tr.  1, 15.  Jus-  other  magistrate^   P.   u  Bogart  8 

tice  of  peace  not  reporting  a  fine  he  Parker,  CL  C.  148»  145^  8  Abb.  Pr.  198L 

had  collected,  &  v,  Moses,  7  Blackf.  Same,  causing  one  to  be  imprisoned 

244    Superintendent    of   highways  for  want  of  bail,  in  a  matter  not 

failing  to  make  return  of  fine  re-  within  his  cognizance,  2  Chit  Crim. 

ceived,  a  v.  Shields,  8  Blackf.  15t  Law,  28a 

Clerk    of  court   not   paying  over  *  Ante^  §  688,  nota    Weigher  of 

moneys,  &.  v.  Becord,  56  Ind.  107.  vessels  exercising  his  office  beyond 

Attorney    refusing    to    pay    over  the  limits  of  his  jurisdiction,  Corl  v. 

money  collected  by  him,  P.  v.  Tryon,  Woods,  11  Met  59.    Justice  of  peaoe 

4  Mich.  665.    County  clerk  failing  to  ordering  a  woman  to  be  publicly 

make  report,  S.  v.  Jones^  2  Lea,  716.  whipped  as  a  disorderly  person,  with- 

Misconduct  in  the  auditing  of  cer-  out  any  view,  information,  or  proof 

tain    accounts,  P.  v.  Castleton,    44  against  her,  2  Chit  Crino.  Law,  286^ 

How.  Pr.  288.    Justice  of  the  peace  *  Not  issuing  precept,  2  Chit  Crim. 

refusing  to  deliver  property  alleged  Law,  257;  4  Went  PL  847.  Constable 

to  be  stolen  to  its  owner  after  release  refusing  assistance  to  another  oon- 

of  supposed  thief,  Hiss  v.  S.,  24  M(L  stable  in  securing  offender  as  ver- 

556,  560.    Clerk  of  magistrate's  coiirt  bally  ordered  by  magistrate^  2  Chit 

neglecting  to  pay  over  moneys  offi-  Crim.  Law,  153.    Befuslng  to  con- 

cially  received.  Beg.  v.  Dale,  Deara  vey  to  prison  one  committed  by  mag- 

87,  6  Cox,  a  a  9&    Constable  with-  istrate,  2  Chit  Crim.  Law,  26a  Neg- 

holding  school  fund,  Mahar  «.  &,  28  lecting  to  execute  warrants,  Conner 

Ark.  207,  20a    Other  frauds  on  gov-  v.  Com.,  8  Binn.  88;  P.  u  Weston, 
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§  691  •  Misdoings  —  of  various  sorts.^ 
§  692.  In  eonclnslon^—  though  the  forms  of  this  offending 
are  numerous,  the  pleader  will  find  adequate  help  in  the  ez- 

Sheldon*  655,  656,  4  Fftrker,  C.  G.  ^6.  Yt  565.  Hoad,  supervisors  neglect- 
Sheriff  refusing  to  execute  criminal,  ing  to  open.  Com.  u  Reiter,  28  Smith 
Rex  V,  Antrobu8,6  Car.  &  P.  784  (Pa.),  161.  Neglecting  to  put  up  mile- 
Jailer  refusing  to  receive  a  prisoner  posts,  &  u  Mathis,  80  Tex.  606. 
committed  by  a  magistrate,  Bex  tx  ^  Clerk  making  false  record,  8  Chit 
Cope^  6  A.  &  E.  226^  7  Car.  &  P.  720.  Crim.  Law,  712.  Justice  of  peace 
Neglect  to  repair  jail,  S.  u  Lenoir  illegally  discharging  one  committed 
Justices,  4Hawks»  104;  8  Chit  Crim.  by  another  magistrate,  2  Chit  Crim. 
Law,  660.  Justice  of  the  peace  re-  Law,  280,  241.  License,  unlawfully 
fusing  to  issue  warrant  of  arrest,  &  granting  or  refusing,  2  Chit  Crim. 
IX  Leigh,  8  Dev.  &  Bat  127.  Neglects  Law,  240,  258;  4  Went  PL  864;  6  id. 
to  suppress  riot,  Bex  tx  Pinney,  5  455;  Rex  v.  Sainsbury,  4  T.  R  451. 
Car.  &  P.  254;  Rex  tx  Kennett,  5  Car.  Fraudulently  issuing  a  land-war^ 
&  P.  282l  Supervisors  of  highways,  rant,  &  tx  Glasgow,  Conference^ 
neglects,  etc.,  of,  Zorger  u  P.,  25  HL  88.  Prosecuting  attorney  accepting 
108;  2  Chit  Crim.  Law,  285.  Direct-  bribe,  Diggs  v.  &,  40  Ala.  Sit  And 
OTS  of  turnpike  company  failing  to  see  title  Bribery.  Counselor  be- 
makea  public  statement,  Baker  tx  traying  client's  cause  and  taking 
8b,  57  Ind.  255.  Overseers  of  poor  fees  from  the  other  side,  and  com- 
neglecting  to  provide  for  pauper,  eta,  mtmicating  to  the  other  side  the  se- 
a  tx  Hoit»  8  Post  (N.  H.)  855;  Rex  v.  orets  of  the  cause.  Rex  tx  Walker, 
Meredith,  Rusa  &  Ry.  46;  2  Chit  Trem.  P.  C.  261.  OfScer  unlawfully 
Crim.  Law,  270;  S.  v.  Williams,  12  receiving  presents,  8  Chit  Crim.  Law, 
Ira  172.  Coroner  refusing  to  take  607.  Returning  inquisition  of  mur- 
inquisition,  2  Chit  Crim.  Law,  255u  der  when  in  fact  none  was  found. 
Refusing  to  return  inquisition  ao-  Rex  v.  Deeds,  Trem.  P.  C.  2da  Wrong- 
cording  to  the  evidence  Id.  Con-  fully  proclaiming  martial  law^  eta, 
stable  neglecting  to  return  present-  11  Cox,  C.  C  Ap^  1.  Sheriff  wrong- 
ments,  2  id.  261.  Same,  not  appoint-  fully  bidding  in  property  at  sale,  S. 
ing  watch,  eta,  2  Chit  Crim.  Law,  tx  Williams,  4  Ind.  80&  Attorney 
261.  Omitting  otherwise  to  perform  buying  promissory  note  contrary  to 
duty  as  constable.  Old  tx  Com.,  18  statute,  P.  tx  Walbridge,  6  Cow.  512^ 
Grat  016.  Justice  of  the  peace  re-  Register  of  deeds  making  false  cer- 
fusing  oopy  of  his  proceedings^  Wil-  tificate  that  certain  lands  are  xuin- 
son  tx  Com.,  10  &  &  R  87a  Not  cumbered,  a  tx  Leach,  60  Me.  58, 
estreating  forfeited  recognizances,  50.  Collector  unlawfully  demanding 
Rex  tx  Lee,  Trem.  P.  C  247.  Refus-  money  under  color  of  office,  Rex  v. 
ing  to  administer  oath  to  challenged  Dobson,  7  East,  2ia  See  Extortion. 
voter,  Wattles  v.  P.,  18  Mich.  466.  Maltreatment  of  convict,  Sanders  v. 
Assessor  neglecting  to  swear  one  to  a,  55  Ala.  188, 184.  Same  of  pauper, 
his  inventory  of  taxable  property.  Rex  t?.  Wetherill,  Cald.  482.  Officer 
Searcy  tx  a,  4  Tex.  450l  Same^  not  in  land  office  unlawfully  purchasing 
calling  on  a  person  for  a  list  of  his  public  lands,  Gray  v.  a,  7  Tex.  Ap. 
taxable  property,  a  tx  Hunter,  8  10.  Coroner  persuading  jury  to  re- 
Blackf.  212.  Neglect  of  town  to  as-  turn  untrue  verdict,  Rex  v.  Cross, 
sess  school  tax,  a  tx  Northfield,  18  Trem.  P.  C  236.    Other  malpractice 
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positions  of  this  chapter,  even  though  he  should  not  consalt 
the  places  referred  to  in  the  notes. 

of  coroner,  Rex  v,  Whitoomb,  1  Gar.  &,  17  Fla.  886L    Grand  juror  discloe- 

&  P.  124    Register  engaging  as  proo-  ing  the  evidence,  S.  «.  Brewer,  8  Ma 

tor,  8  Chit  Crim.  Law,  6d8w    Justice  878b    Overseen  of  poor  misoonduct- 

of   peace   getting   drunk,  Com.  v.  ing,  S.  v.  Smith,  20  N.  H.  89Ql   School 

Mann,  1  Ya.  Ca&  808.  See  Dbunken-  directors   and    commissioners    the 

NESS;  also  Stat  Grimes,  §  970.    Va-  same,  a  v.  Stiles,  40  Iowa,  148;  Lath- 

rious  malpractices  by  justice  of  the  rop  u  &,  6  Blaokt  602.    Gounty  oom- 

peace,  SL  v.  Hein,  60  Ma  362;  S.  v.  missionecs,  the  same^  Gom.  u  Rupp, 

Zachary,  Basbee^  482;  Snowden  n  9  Watts,  114 
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CHAPTER  LV. 

MALICIOUS  INJURIES  TO  THE  PERSON:^ 

§  693.  Elsewhere. —  The  title  of  the  present  chapter  does 
not  appear  in  the  other  volumes  of  this  series.  But  the  subject 
is  treated  of  in  various  connections  under  the  other  titles,  ref- 
erences to  which,  including  two  forms  in  the  present  volume, 
are  given  in  the  note. 

§  694.  Inflicting  grievous  bodily  harm  —  is  a  form  of  the 
offense  the  indictment  for  which  has  already,  in  this  volume, 
been  given  in  outline.'  Some  further  precedents  may  be  found 
at  the  places  referred  to  in  the  note.' 

§  695.  Malicious  shooting. —  Some  cases  under  this  title,  in 
a  part  of  which  there  are  precedents,  are  referred  to  in  the 
note.* 

§  6%.  Catting  —  Stabbing  —  Wounding.—  As  to  the  indict- 
ment for,  see  note.* 

1  See  Crim.  Law,  I,  §§  840,  768,  868,  ed.),  498;  Reg.  «i  Cox,  8  Gox,  Q  G  58; 

867;  II,  §§  58, 72a,  72e,  991, 1004;  Grim.  Bland  v,  C:k>XD.,  10  Bush,  623;  Burns  v. 

Pra,  I,  §§  468,  618,  629,  note;  II, §  65;  Cool,  8  Met  (Ky.)  18;  P.  v.  Diinkel, 

Stat  Crimes,  §§  185,  216»  814^815, 818,  89  Mich.  255;  Allen  v.  &,  4  Baxter, 

822-824;  ante,  §§  19,  note,  214    And  21;  Hobaok  v.  Com.,  28  Grat  922;  a 

see  AssAXSur  and  Battbby;  EmNAP-  v.  Newsom,  18  W.  Ya.  859;  Bex  tx 

INO  AND  False  Ihfbisonmsnt;  May-  Arnold,  suprcu 
HEM  AND  Statutory  BIaims.  >6  Cox,   a   CL    Ap.  28;    Rex  v. 

s  Ante,  g§  19,  note,  214  Amarro,  Rusa  &  Ry.  286:  Rex  v.  WiU- 

<6  Cox,  a  a  Ap.  27,  28;  Reg.  fK  iams,  1  Moody,  887;  Rex  v.  Fraser,  1 

Oliver,  Bell,  Q  Q  287,  8  Cox,  Q  a  Moody,  419;  Erie's  Case,  2  Lewin,  188; 

884;  Beg.  V,  Martin,  8  Q.  B.  D.  54, 14  Reg.  u  Miller,  14  Cox,  a  C.  856;  8.  v. 

Cox,  a  a  688;  Rex  v,  Arnold,  16  Williams,  80  La.  An.  1162;  Boyd  «. 

•How.  St  Tr.  695;  Bex  «  Wood,  1  a,  4  Baxter,  819;  Starks  n  &,  7  Bax- 

Moody,  27&  ter,  64;  Jones  v.  Com.,  81  Orat  830; 

*  Coal-Heavers'  Oase^  1  Leaoh  (4th  Rex  «.  Wood,  gupra;  Rex  tx  BriggS, 

edLX  64;  Rex  a  Dam  1  Leaoh  (4th  1  Moody,  818, 1  Lewin,  6t 
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CHAPTER  LVL 

MAIJCI0X7B  MISCHIEF.1 

§  697.  IntrodaotioiL 
a08-70a  IngeneraL 
701-707.  At  common  law. 
708-717.  To  animals  under  statateflL 
718-731.  To  other  personal  property  nnder  statuteflL 
722-78a  To  the  realty  under  statutea 
781,7321  Practical  suggestiona 

§  697.  How  chapter  divided. —  We  shall  consider  the  forms 
for  malicioQS  mischief,  I.  In  general ;  II.  At  the  common  law ; 
III.  To  animals  under  statutes;  lY.  To  other  personal  prop- 
erty under  statutes;  Y.  To  the  realty  under  statutes;  conclud- 
ing withy  YI.  Practical  suggestions. 

L  In  Genbbax. 

§  698.  Wide  and  uncertain  limits. —  The  offense  of  mali- 
cious mischief,  even  at  the  common  law,  and  especially  as 
enlarged  by  multitudes  of  statutes,  is  of  wide  range  yet  of  in- 
distinct outline  and  limits.  There  are  many  indictable  wrongs 
of  which  one  hesitates  to  say  whether  they  are  to  be  termed 
malicious  mischief  or  to  stand  with  the  unnamed.  Of  these 
the  author  has  placed,  perhaps  too  many,  perhaps  not  enough, 
in  the  present  chapter. 

§  699.  Formula  for  indictment. —  The  indictment  is  analo- 
gous to  that  for  larceny.  Yet  it  varies  more  with  the  special 
facts ;  and,  being  commonly  on  a  statute,  it  must  cover  the 
particular  statutory  terms.  Its  averments,  to  be  enlarged  and 
varied  as  the  individual  case  requires,  may  be, — 

That  A.,  eta,  [ante,  §g  74-77],  on,  eta,  at,  eta  [ante,  %  80],  did  mali- 

1  For  the  direct  expositions  of  this  570,  577,  5H  695,  792;  Grim.  Pro,  I, 

offense^  with  the  pleading,  practice  §§  484,  486,  note,  486,  540,  541,  570; 

and  evidence,  see   Grim.   Law,  n,  Stat  Crimes,  g§  156»  note,  338.  346. 

^  983-1000;  Grim.  Pra,  n,  §§  887-  Gompare  with  Forciblr  Trbspass; 

850;  Stat  Grimes,  §§  430-449.    Inci-  Larceny;  Trespass  to  Lands. 
dental.  Grim.  Law,  I,  §§  298, 429, 568- 
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oiously  1  [and  feloniously  >],  with  intent  to  injure  one  X,'  bum  and  destroy 
five  hundred  bushels  of  oom  in  the  ear,  of  the  property  of  the  said  X.  *  [of 
the  value  of,  eta>],  [or,  eta,  setting  out,  in  like  manner,  any  other  injury,  ao> 
oording  to  the  fact,  and,  if  the  indictment  is  on  a  statute,  following  herein 
and  oovering  in  all  other  respects  the  statutory  terms];  against  the  peaoe^. 
etc  [ante,  §§  65-69].« 

1  '*  HallcioQsly  **   and    eonneeted  suffioa    Crina.  Law,  §  505;  H,  g§  OOe, 

words.— This   word   **  maliciously,"  997;  Stat  Crimes,  §§  482a-487.    And 

or,  at  least,  its  equivalent,  is  proba-  see  Reg.  v,  Pembliton,  Law  R  2  CX  C. 

bly  necessary  in  all  indictments  for  119, 12  Cos,  C.  C  607. 

thecommon-law offense.  And,  plainly  <  The  allegation  of  ownership  is,  in 

enough,  under  various  statutes  which  general,  yet  not  universally  under 

do  not  contain  it,  interpretation  so  the   statutes,  indispensable.    Crim. 

far  supplies  it  as  to  render  its  intro-  Pra,  II,  §  848;  Davis  v.  Com.,  6  Casey 

duction  into  the  indictment  impera-  (Pa.X  421. 

tiva    Consult,  among  other  places,  '^  Generally  unnecessary.    But   if 

Crim.  Pra,  I,  §§  521-525;  II,  g  842;  the  value  influences  as  of  law  the 

Stat  Crimes,  §^  433, 435,  436.    Hence  punishment,  it   must   be    averred, 

the  safer  course  is  to  insert  it  in^l  Stat  Crimes,  §§  444^  445;  post,  §  702, 

cases  where  the  pleader  does  not  see  note. 

distinctly  and  affirmatively  that  it  is  ^For  forms  and  precedents,  see  2 

inappropriate  and  useless.    In  most  Chit  Crim.  Law,  28;  8  id.  665,  1086- 

of   the    precedents,    various    other  1089, 1098,  1182. 1188;  4  Went  PI.  54, 

words  of  similar  meaning  are  con-  78;  6  id.  872,  878;  6  Cox,  CL  G.  Ap^ 

nected  with  this  one.    «  Wilfully,"  19-28,  68-71;  ArchK  Crina.  PL  &  Ev. 

sometimes  employed,  adds  nothing  (19th  ed.)  571-578,  675-578,   580-591,. 

to  it    i4nfe,§  542.  note.    Some  might  598-596,  598-602;  Rex  u  Hill,  20  How. 

choose  to  connect  with  it  such  words  St  Tr.  1818;  Rex  v.  Codling,  28  How. 

as  *' corruptly,  unlawfully,  mischiev-  St  Tr.  178;  Rex  v.  Shepherd,  1  Leach 

ously;"  but  if  **nialiciou8ly"  isused,  (4th  ed.),  589;    Rex  v.  Easterby,  2 

and  the  mischief  is,  as  it  should  be.  Leach  (4th  ed.),  947,  Russ.  &  Ry.  87; 

distinctly  set  out  no  just  reason  ap-  Rex  v.  Chappie,  Rusa  &  Ry.  77;  Rex 

pears  for  requiring  more,  touching  v.  Chalkley,  Russ.  &  Ry.  258;  Rex  v. 

corruption,  unlawfulness   and  mis-  Tracy,  Russ.  &  Ry.  452;  Rex  v.  Whit- 

ehief.    Of  course,  where  the  indict-  ney,  1  Moody,  8;  Reg.  u  Wallace,  2 

ment  is  on  a  statute,  prudence  re-  Moody,  200;  Reg.u  Phillips,  2  Moody, 

quires  the  insertion  of  all  the  statu-  252;  Reg.  v,  Whiteman,  Deara  853,  6 

tory  words,  whatever  they  ara  Cox,  C.  C.  870;  Reg.  u  Gray,  Leigh 

3  To  be  employed  where  the  offense  &  C  365,  9  Cox,  C.  CL  417;  Reg.  v. 

is  felony.    But  generally,  with  us,  it  Child,  Law  R  1  C.  CL  807;  Reg.  v. 

is  misdemeanor.    There  are  a  few  Pembliton,  Law  R  2  CL  C.  119, 12  Cox, 

statutory  exceptiona    Stat  Crimes,  CL  C.  607;  Rex  v.  Richards,  1  Moody 

§  48a  &  R.  177;  Reg.  v.  Howell,  9  Car.  &  K 

'This  clause  is  not  always,  and  487;  Reg.  v,  Kohn,  4  Post  &  F.  68; 

perhaps  not  in  general,  necessary.  Reg.  v,  Ciegg,  8  Cox,  C.  CL  295;  Reg. 

But  it  is  introduced  for  the  purpose  v^  Foster,  6  Cox,  C  C.  25. 

of  certainly  covering  the  idea,  that  Alabama, —  Burgess  v.  S.,  44  Ala. 

the  malice  must  be  directed  specific-  190;  Caldwell  v.  S.,  49  Ala.  34;  Walker 

ally  against  the  owner  of  the  prop-  v.  &.,  49  Ala.  329;  Owens  v.  S.,  52  Ala. 

erty,  and  general  malioe  will  not  400;  Bass  v.  &,  68  Ala  108;  Ash  worth 
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§  700.  Further  of  forms. — The  pleader  who  lays  before  him 
the  statutes  of  his  own  state,  this  formula,  and  sach  precedents 
as  the  reports  of  his  state  contain,  will  encounter  few  or  no 
practical  difficulties.  Still  what  follows  in  this  chapter  will  be 
convenient  and  helpful. 

«.  a,  63  AkL  120;  Brazleton  ti  &,  66  452;  a  v.  Kempf,  11  Ma  Ajx  88;  [a  «. 

Ala.  9&                                            ^  Stanley,  2  Ma  Ap.  962.] 

Arkansas.— hemon  v.  8,,  19  Ark.  [Jfimmppi— Finderburkv.  a,  75 

171:  a  V.  Hoover,  31  Ark.  676.  Miss.  20.] 

California.— T.  v.    Cabannes,    20  New  Hampshire,— -S,  v.  McDuffie, 

Cal.  525.  84  N.  H.  523. 

DelaiixLre,—&.    v.     Hamilton,     1  New  Jer^.—  Q,  vl  Burroughs,  2 

Houst  Grim.  28L  Halst  426;  a  v.  Beokman,  3  Dutcher, 

Florida.—  McGahagin  v.  a,  17  Fla.  124;  a  v,  Malloy,  5  Vroom.  410. 

665.  New  ForA:.— Kilpatrick   «.    P.,   5 

Geargicu—  Castleberry  v.  a,  62  Qa.  Denio,  277;  P.  u  Carpenger,  5  Parker, 

442.  C.  a228;  P.  v.  Moody, 6 Parker, G G 

lUinais.—  Swartzbaugh  vl  P.,  85  DL  56a 

457.  NorthCarolina.— 8.  v.8unpaou,  2 

Indiana,— Q,  v.  Merrill,  8  Blackf.  Hawks,460;  at;i.Langford,8HawkB, 

346;  a  V.  Slocum,  8  Blackf.  815;  a  v,  381;  a  v.  Scott.  2  Dev.  &  Bat  85;  a 

Blackwell,3Ind.529;a«.Pottmeyer,  v.  Jackson,  12  Ire.  829;  a  r.  Staton, 

30  Ind.  287;  Stratton  v.  a,  45  Ind.  468;  66  N.  G  640;  S.V.  Allen,  69  N.  G  23; 

a  V.  Sparks,  60  Ind.  298;  Lessen  v.  a,  a  v.  Painter,  70  N.  G  70;  a  u  Simp- 

62  Ind.  437;  a  v.  Walters,  64  Ind.  226;  son,  73  N.  G  269;  8.  v,  Tomlinson,  77 

White  V,  a,  69  Ind.  273;  Brown  v.  8.,  N.  G  528;  a  «.  Hill,  79  N.  G  656;  a 

76  Ind.  85;  Kinsman  v.  a,  77  Ind.  132.  v.  Parker,  81  N.  G  548;  a  v.  McMinn, 

Iowa.- 8,  v.  Brant,  14  Iowa,  18a  81  N.  G  585;  a  «.  Roberts,  81  N.  G 

Kentucky,— Ellis  v.  Com.,  78  Ky.  605;  a  «.  Bryan,  89  N.  G  531;  [8.  v, 

ISa  Combs,  120  N.  G  607.] 

Maine.— 8,  v.  Harriman,  75  Me.  562.  Ohio,—  O viatt  v.  a,  19  Ohio  St.  573 ; 

Maryland.—  Black  v.  a,  2  Md.  376,  Brown  v.  a,  26  Ohio  St  17d 

378.  Pennsylvania, —  Davis  u  Com.,  6 

Massachtisetts, —  Com.  t;^  Soule,  2  Casey  (Pa.),  421. 

Met  21 ;  Com.  v.  Walden,  3  Cush.  558;  Tennessee.-  Taylor  u  a,  6  Humph. 

Com.  V.  Bean,  11  Cash.  414;  Com.  u  285. 

Lindsay,  11  Cush.  415,  note;  Com.  v.  Texas.- 8.  v.  Brooker,  32  Tex.  611; 

Dougherty,    6  Gray,  349;    Com.    v.  Benson  ti  a,  1  Tex.  Ap.  6;  Collier  u 

Brooks,  9  Gray,  299;  Com.  v.  Sowle,  9  S.,  4  Tex.  Ap.  12;  Turraan  ex  a,  4  Tex. 

Gray,  304;  Com.  v.  Cox,  7  Allen,  577;  Ap.  586;  Brewer  v.  a,  5  Tex.  Ap^  248; 

Com.  v.  McLaughlin,  105  Mass.  460;  Jenkins  ix  a,  7  Tex.  Apu  146,  149; 

Com.  V,  Falvey.  108  Masa  804;  Com.  Beid  tx  a,  8  Tex.  Ap.  430;  Achterberg 

V.  Williams,  110  Mass.  401.  tx  a,  8  Tex.  Ap.  463;  Rountree  tx  a» 

Michigan.—  McKinney  ix   P.,  32  10  Tex.  Ap.  lia 

Mich.  284.  Vermont—  8,  v.  Briggs,  1  Aikens, 

Minnesota.— JJ.   8,    v.    Gideon,  1  226;  a  v.  Jones,  83  Vt  443;    a  tx 

Minn.  292, 295i  Avery,  44  Vt  62a 

Jfissoufi— a  ixHambleton,22Ma  Ftr^'nio.— Earhart    17    ConLt    9 
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11.  At  thb  Common  Law. 

§  701.  In  general. — English  legislation,  defining  and  making 
heavier  this  offense,  was  so  early  and  full  that,  the  indictment 
being  ordinarily  or  always  upon  some  statute,  no  precedents 
for  it  under  the  common  law,  approved  by  ancient  usage,  have 
come  down  to  us  venerable  with  years.  It  is  believed  that  the 
allegations  in  our  formula  satisfy  all  its  requirements.  But 
some  forms  from  American  cases  will  be  given,  not  with  abso- 
lute exactness  as  they  stand  in  the  reports,  but  with  slight 
omissions  of  such  verbiage  as  no  one  claims  to  be  of  any  legal 
effect.     Thus, — 

§  702.  Killing  cattle  to  ii^rne  owner  —  (Short  form).—  It 
has  been  adjudged  good  at  the  common  law  simply  to  aver, — 

That  A.,  etc.,  on,  etc,  at,  etc.,  did  unlawfully,  wantonly,  maliciously  and 
misohievouBly  kill  one  steer  [of  the  -value  of  five  dollars  i]  of  the  goods  and 
:}hattel8  of  one  X;  againnt  the  peace,  eta^ 

§  703.  Burning  goods  —  (Short).—  A  like  approved  form 
under  the  common  law  is, — 

That  A.,  eta,  on,  eta,  at,  eta.  unlawfuUy,  wickedly,  maliciously  and  mis- 
chievously did  set  fire  to^  bum  and  consume  one  hundred  barrels  of  tar,  of 
the  goods  and  chattels  of  one  X ;  against  the  peace,  eta' 

§  704.  More  irolnminoas. —  In  other  of  our  few  precedents 
under  the  common  law  the  allegations  have  been  more  volu- 
minous, though  we  have  no  decisions  to  the  point  that  such  ex- 
pansion is  necessary.    Thus, — 

§  705.  Maliciously  Ii^aring  cattle, —  It  is  good,  yet  how 
much  less  will  suffice  the  reader  must  judge,  to  say, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  maliciously,  mischievously  and  wick- 
edly put,  place  and  confine,  in  a  certain  Inclosed  yard  of  him  the  said  A., 
two  gelding  colts  and  one  mare  colt,*  the  property  of  one  X,  of  the  value 
of,  eta  ;^  and  then  and  there,  upon  and  about  a  certain  bar-way  leading 
from  the  said  inclosed  yard  toward  and  into  the  inclosed  meadow  of  the 

Leigh,  671;  Campbell  v.  Com.,  2  BoK  §  940.    Therefore  the  value  need  not 

(Va.)  791;  Batcliffe  v.  Com.,  6  Grat  be  alleged  (antej  §  699,  note),  unless 

657.  by  statute  the  punishment  has  been 

United  States, — U.  S.  v.  Nelson,  5  made  in  some  way  to  depend  upon  it 

Saw.  6a  in  matter  of  law.  Crim.  Pra,  I,  g§  77- 

1  Yalue.—  This  offense  being  mis-  88,  567;  Caldwell  v,  a,  49  Ala.  84 

demeanor  at  the  common  law,  the  ^  S.  v.  Scott,  2  Dev.  &  Bat.  85. 

common-law  punishment  is  fine  or  '  S.  v.  Simpson,  2  Hawks,  460. 

imprisonment,  or  both,  at  the  discre-  *  Ante,  gg  590, 592. 

tion  of  the  court     Crim.  Law,  I,  ^  Ante,  §  702  and  note. 
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said  X,  maliciouBly,  mischieyously  and  wickedly  placed  and  fixed  a  certain 
sharp-pointed  instniment  called  a  gnas  scythe,  connected  with  the  snath, 
BO  that  the  edge  of  the  said  scythe  was  inward  toward  the  said  inclosed 
yard  of  the  said  A. ;  and  the  said  A.  then  and  there,  being  moved  by  his 
most  wicked,  malicious  and  mischieyous  disposition,  maliciously,  mischiev- 
ously and  wickedly,  with  gretit  force  and  violence,  with  intent  to  maim  and 
destroy  the  said  oolts,  did  drive  and  compel  them  over  the  bars  of  the  said 
bar- way  and  the  said  grass  scythe,  so  fixed  as  aforesaid,  whereby  and  by 
means  of  the  unlawful,  wilful,  malicious  and  mischievous  acts  of  the  said 
A.  as  aforesaid,  the  said  gelding  and  mare  colts  were  then  and  there  cut 
and  lacerated,  maimed  and  destroyed;  against  the  peaces  eta^ 

§  706.  Harness, —  Another  of  the  elaborately  drawn  indict- 
ments, adjudged  good,  alleges  in  one  of  several  counts, — 

That  A.,  eta,  on,  etc.,  at,  eta,  unlawfully,  wilfully  and  maliciously  in- 
tending to  injure  one  Z.,  and  disturb  the  peace  of  the  people  of  the  state, 
and  from  a  spirit  of  wantonness  and  black  and  diabolical  revenge,  which 
he  the  said  A.  then  and  there  held  against  the  said  X.,  without  just  cause^ 
did  then  and  there  maliciously  and  mischievously,  and  in  a  secret  and 
clandestine  manner,  with  some  sharp  instrument  to  the  jurors  unknown' 
which  he  the  said  A.  in  his  right  hand  then  and  there  held,  cut,  sever,  hack 
and  otherwise  disfigure  the  reins  and  tugs  and  other  useful  appendages  of 
a  certain  harness '  of  the  value  ot  eta,  the  property,  goods  and  chattels 
of  the  said  X.,  the  said  A.  then  and  there  well  knowing  the  said  X  to  be 
the  owner  thereof;  thereby,  then  and  there,  with  the  wicked  and  mali* 
cious  intent  aforesaid,  damaging,  injuring  and  partly  destroying  said  har- 
ness and  the  tugs  and  reins  and  other  useful  appendages  aforesaid  belong- 
ing to  the  same,  and  rendering  the  same  nearly  useless;  against  the  peace. 
eta« 

§  707.  Other  wrong  added. —  The  following,  wherein  an- 
other element  of  criminal  wrong  co-operates  with  the  mali- 
cious-mischief element,^  was  adjudged  good  at  the  common 
law, —  here  slightly  varied  to  render  it  more  certainly  ade- 
quate :  — 

That  A.,  eta,  and  BL,  eta,  on,  eta,  at,  eta,  did,  at  and  against  the  dwell- 
ing-house of  one  X.,  an  aged  widow  woman  who  was  then  in  said  dwelling- 

1  &  v.  Briggs,  1  Aikens,  220.  ant  did  the  mischief  "  without  any 
'The  words  "to  the   jurors   un-  hope  or  expectation  of  gain  or  ad- 
known '*  are  not  in  the  count  I  am  vantage;'*  and  another,  apparently 
here  following,  but  they  are  in  some  intended  to  bring  the  case  within  a 
of  the  others.    If  in  other  particu-  statute,  that  the  harness  was  then 
lars  this  allegation  is  not  needlessly  and  there  "the  product  and  work  of 
minute,  these  words  would  seem  to  art,  and  then  and  there  situate  on 
be  essential    Ante^  §§  142,  520,  528.  private  ground."  Otherwise  the  fur- 
<  Ante,  §§  590,  502^  ther  counts  consist  only  of  repeti- 
^  P.  t;.  Moody,  5  Parker,  G.  0.  568.  tions  of  what  is  in  the  text. 
One  of  the  other  counts  has  the  ad-  *  Grim.  Pra,  n,  g  844 
-ditional  allegation  that  the  defend- 
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house,  wickedly,  mischievously,  maliciously  and  without  any  legal  author- 
ity therefor,  fire  and  discharge  loaded  guns,  to  the  terror  and  dismay  of 
the  said  X.,  and  did  then  and  there  shoot  and  kill  a  dog  belonging  to  said 
dwelling-house  [the  said  dog  being  the  property  of  the  said  X];  against 
the  peace^  eta^ 

III.  To  AioMALS  Undeb  Statutes. 

§  708.  Ayer  what. —  The  indictment,  following  our  formula  * 
and  the  statute  on  which  it  is  drawn,  describes  the  animal  as 
directed  in  *'  Statutory  Crimes,"  •  and  particularizes  the  mis- 
chief inflicted.  Some  help  may  be  derived  from  the  chapter 
on  "  Cruelty  to  Animals."  *    Thus, — 

§709.  Killing  — (Old  form).— On  the  English  "Black 
Act,"*  creating  a  felony  under  the  words  "unlawfully  and 
maliciously  kill,  maim  or  wound  any  cattle,"  an  old  precedent 
for  the  indictment  is,  with  its  surplusage, — 

That  A.,  eta  [being  an  iU-designing  and  disorderly  person,  and  of  a 
wicked  and  malicious  mind  ^,  [after  the  first  day  of  June,  in  the  year  of 
our  Lord  one  thousand  seven  hundred  and  twenty-three^  to  wit  ^J,  on,  eta 
[with  force  and  arms^  at^  eta,  one  [black  >]  gelding  [of  the  price  of  four- 
teen pounds  ^^],  of  the  goods  and  chattels  of  one  X.  [in  a  certain  field  belong, 
tug  to  him  the  said  X  then  and  there  being  U],  feloniously,  unlawfully,  wil- 
fully,!*  and  maliciously  then  and  there  did  kill  and  destroy;  [to  the  great 
damage  of  him  the  said  X^*];  against  the  peace,  eta^^ 

§  710,  Killing^  again. — The  precedent  just  given  has  the 
words  "  kill  and  destroy,"  but  "  destroy  "  is  needless  in  alle- 
gation where  the  statute  has  only  "  kill."  **  If  the  statutory 
words  are  "  wilfully  and  maliciously  kill,  maim  or  wound  any 
cattle  of  another,"  and  the  offense  is  misdemeanor,  it  is  plainly 

^Sb  VL  lAngford,  8  Hawks^  881.  June,  in  the  year  of  our  Lord  one 
The  matter  in  brackets  is  added' by  thousand  seven  hundred  and  twenty- 
mo, but  it  was  expressly  adjudged  three,"  eta  But  such  matter  need 
not  to  be  necessary.  Another  of  my  never  be  alleged.  Crim.  Pra,  I,  §  622. 
additions  is,  that  X.  was  then  in  the  ^Unnecessary.  Ante,  §  48;  Taylor 
dwelling-house.  The  word  in  the  ix  &,  6  Humph.  285. 
original  is  '*housa'*  I  substitute  ^Needless,  and  better  omitted,  anfe^ 
dwelling-house  simply  because  it  is  §§  690,  602;  Stat  Crimes,  §  448. 
more  nicely  aoonrata  I  do  not  ques-  ^^  Better  say  "  value"  than  price, 
tion  the  sufficiency  of  "  house."  As   to  when   necessary,   see   ante, 

s  Ante,  §  699.  §§  699, 702,  and  notes. 

s  Stat  Crimes^  §§  426,  440.  ^^  Plainly   enough   not   necessary. 

^Ante,  §§  845-861.  And  compare  with  **  then  and  there 

5  Stat  Crimes,  §  481.  being  found,"  ante,  §  582  and  nota 

*  Unnecessary.    Ante,  %  46.  ^^Ante,  §  699,  note. 

7  Introduced  to  cover  the  words  in      i>  Not  necessary.    Ante,  %  48. 
the  statute:  "If  any  person  or  per-      ^^3  Chit  Crim.  Law,  lOSd 
sons,  from  and  after  the  first  day  of      i*  Ante,  §  858;  Stat  Crimesb  g  446. 
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adequate  in  averment,  tboagb  a  form  before  tbe  writer  bas 
8ome  surplusage,  bere  rejected,  to  say, — 

That  A.,  eta,  on,  etc.,  at,  eta,  did  onlawfoUy,  wilfully  ^  and  maliciouAly 
kiU  a  certain  horse  of  one  X  [of  the  yalue  of,  eta];'  against  the  peace,  eta' 

§  71I.  Another. —  Under  the  statutory  words  "wilfully  or 

maliciously  kill  or  destroy,  or  wound,  the  beast  of  another," 

the  indictment  for  killing  may  allege, — 

That  A.,  eto^  on,  eta,  at,  eta,  did  [wilfully  f]  and  maliciously  kOl  a  cow, 
of  the  value  of  five  dollars,  the  property  of  X;  against  the  peaoe^  eta* 

§  712.  Killing  under  special  circumstances. —  Under  a  stat- 
ute making  it  a  misdemeanor  for  one  to  ^^  kill  any  horse,  mule, 
cattle,  hog,  sheep  or  neat  cattle,  the  property  of  another,  in 
any  inclosure  not  surrounded  by  a  lawful  fence,"  the  averments 
may  be, — 

That  A^  eta,  on,  eta,  at,  eta,  unlawfully  [and  wilf uUy  *]  did  kiU  (Injure^ 
and  destroy  ^  of  the  property  of  X^  one  cow  and  one  heifer  *  then  and  there 
being  in  an  inclosure  not  surrounded  by  a  lawful  and  sufficient  fence; 
against  the  peaces  eta' 

§  713.  Killing  by  poison^  etc. —  There  may  be  ground  for 
the  opinion,  on  a  question  probably  not  adjudged,  that  the 

^  I  should  retain  this  word  '<wU-  in  allegation.    I  should  retain  "un- 

fully,"  whether  deeming  it  essential  lawfully,"  though  it  also  is  not  in 

or  not,  for  the  reason  stated,  ante^  the  statute,  and  quite   likely  not 

§  643,  note.  strictly  necessary.    But  as  the  stat- 

>  As  to  aUegiag  the  -valuer  see  ante,  ute  would  be  construed  to  refer  only 

§§  699,  702.  to  the  unlawful  kiUing,  an  indict- 

s  S.  t*.  Hambleton,  29  Ma  452L  And  meut  with  the  word  **  unlawfully  "  is 

see  tbe  places  cited  to  the  next  sec-  at  least  more  artistic  than  without  it 

tion.  Some  would  prefer  ''maliciously," — 

*  The  words  of  this  statute  being  the  technical  term  in  malicious  mi^- 

"  wilfully  or  maliciously,"  there  is  no  chief. 

such  reason  for  retaining  *' wilfully  "       ^In  the  form  before  ma    These 

in  averment  as  in  the  last  form,  words  not  being  in  the  statute,  there 

Since  it  adds  nothing  in  meaning  to  is  no  propriety  in  introducing  them 

"  maliciously,"  the  neater  way  is  to  into  the  allegation.    *<Injure,"if  in 

omit  it.  though  the  question  is  of  the  statute,  would  require  expansion 

little  consequence.  in  the  indictment;  ''destroy"  would 

s  Taylor  v.  S.,  6  Humph.  285.    For  not    Stat  Crimes,  §§  446,  447:  post, 

other  forms,  see  Rex  n  King,  6  Went  §  715. 

PL  872;  Collier  v.  &.,  4  Tex.  Ap^  12;       ^  Charging  an  injury  to  two  ani- 

CouL  V,  Walden,  8  Cush.  558;  U.  S.  v.  mals  does  not  make  the  indictment 

Gideon,   1  Minn.   292,  295;  Swartz-  doubl&    Stat  Crimes,  §  447b. 
baugh  V.  P.,  85  IlL  457;  Com.  v.  Sowle,        »  &.  v.  Painter,  70  N.  G  7a    For 

9  Gray,  804;  &  v,  Harriman,  75  Me.  other  like  forms,  see  S.  n  Simpson, 

562w  73  N.  G  269;  a  v.  McDuffie,  34  N.  H. 

'This  word  *•  wilfully,"  not  being  523;  a  cl  Allen,  69  N.  G  23L 
in  the  statute,  is  plainly  not  required 
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word  ^*  kill,"  in  this  sort  of  indictment,  signifies  the  outright 
killing  by  ordinary  means;  and  that  if,  for  example,  the  ani- 
mal's life  is  taken  by  poison,  the  manner  of  killing  should  be 
stated.  Thus,  the  word  in  the  Black  Act  is  "  kill,"  *  and  it  is 
silent  as  to  ^^  poison; "  yet  such  precedents  as  we  have  upon  it, 
in  cases  of  poisoning,  specify  the  poisoning.  In  the  absence 
of  adjudication,  it  will  be  the  safer  course  with  us  to  follow 
this  method.  Thus,  where  the  offense  is  felony,  as  under  the 
Black  Act, — 

That  A,  eta,  on,  eta,  at,  eta,  did  feloniously,  unlawfully  and  mali- 
ciously kill,  with  and  by  means  of  poison,  three  pigs  of  the  swine,  cattle 
and  property  of  X,  of  the  yalue  of,  eta,  against  the  peaoe,  eta' 

§  714.  Administering  poison. — Under  a  statute  to  punish 
one  ^^  who  shall  wilfully  and  maliciously  kill,  maim  or  disfig- 
ure any  horses,  cattle,  or  other  beasts  of  another  person,  or 
shall  wilfully  and  maliciously  administer  poison  to  any  such 
beasts,"  the  indictment  for  the  poisoning  may  charge, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  wilfully  and  maliciously  administer  to 
a  certain  horse,  of  the  value  of,  eta,  of  the  property  of  one  X  [a  large  quan- 
tity, to  wit '],  fifty  grains  of  a  certain  poison  called  strychnine;  against  the 
peaoe^  eta* 

1  Ante,  %  709.  as  aforesaid,  the  said  mare  of  the  said 
-  Rex  V.  Chappie,  Rusa  &  Ry.  77.  I  X  afterwards,  to  wit,  on  the  day  and 
have  omitted  the  surplusage  {ante,  year  first  aforesaid,  did  there  drink, 
§g  709,  710X  ezoept  the  aUegation  of  and  by  reason  and  in  consequence 
value,  which  may  be  surplusage  or  thereof  did  become  at  the  said  time 
not  Chitty's  precedent  sets  out  the  and  place  of  the  drinking  thereof 
poisoning  with  greater  minuteness,  poisoned,  and  of  said  poisoning  did 
8  Chit  Crim.  Law,  1088.  One  of  his  afterward,  on  the  same  day,  there 
counts,  omitting  its  obvious  surplus*  die;  against  the  peace,  eta" 
age,  is, —  '  In  the  form  before  me.  Such 
"  That  A.,  eta,  on,  eta,  at,  eta,  one  words  are  often  found  in  the  prece- 
mare  of  the  value  of,  eta,  of  the  goods  dents,  particularly  the  older  ones; 
and  chattels  of  one  X.,  feloniously,  introduced,  one  xuay  imagine,  to 
unlawfully,  wilf uUy  and  maliciously  avoid  a  supposed  necessity  of  prov- 
did  kill  and  destroy,  by  having  be-  ing  the  exact  quantity  specified.  But 
fore  then,  on,  eta,  there  wilfuUy,  in  a  case  like  this,  the  quantity,  in 
maliciously  and  unlawf uUy  put  and  whatever  form  of  words  laid,  is  not 
infused  into,  and  mixed  with,  certain  of  the  essenoe  of  the  allegation,  and 
water  in  a  trough  there  used  for  the  it  need  not  be  proved  to  have  been 
purpose  of  watering  horses,  at  which  the  same  as  charged.  Crim.  Pra, 
trough  the  mare  was  usually  wa-  I,  g.;^  4886,  4d8a  Where  it  is  of  the 
tered,  a  certain  quantity  of  deadly  essence  of  the  offense,  and  must  be 
poison,  to  wit,  white  arsenic,  of  which  exactly  proved,  this  consequence  can- 
said  water  wherein  the  said  poison  not  be  averted  by  the  *'  to  wit*' 
liad  been  so  put  infused  and  mixed  *  Com.  v.  Brooks,  9  Gray,  2291  ^  Per- 
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§  716.  lujaring. —  The  word  ^Mnjurey^in  a  statute,  is,  in 
reason,  quite  unlike  the  word  '^  kill."  Though  there  are  differ- 
ent ways  of  killing,  there  is  but  one  result,  death.  But  there 
are  all  sorts  of  results  called  injuries^  probably  not  every  one 
of  which  is  to  be  interpreted  as  within  the  statute;  the  conse- 
quence of  which  is,  that  the  word  ^'  injure  "  alone  is  not  ade- 
quate in  allegation.^  Many  of  the  statutes  also  make  the  ex- 
tent of  the  panishment  depend  on  that  of  the  injury,  and  some 
of  the  others  render  a  certain  standard  of  injury  essential  to 
the  offense  itself;  requiring,  therefore,  the  same  to  be,  in  some 
proper  form,  alleged.  If,  by  the  statutory  terms,  it  is  a  mis- 
demeanor for  one  to  "  wilfully  and  maliciously  injure  any  [of 
certain  enumerated]  animal  or  animals,  the  property  of  an- 
other or  others,  to  the  amount  of  thirty-five  dollars  or  upward," 
the  allegations  may  be, — 

That  A.,  eta,  on,  eta,  at»  eta,  did  wilfully  and  maliciously  injure  a  cer- 
tain hone  [or,  mare,  eta],  the  property  of  one  Z.,  to  the  amount  in  value  of 
eeyentj-fiye  dollars,  bj  then  and  there  cutting  from  the  neck  of  said  horse 
his  entire  mane,  as  close  to  the  skin  as  the  same  could  be  out  and  sheared, 
eta  [proceeding  to  state,  in  this  way,  aU  the  yarious  items  of  injury;  or,  by 
then  and  there  injecting  into  the  sides  of  said  mare^  near  the  shoulders,  by 
means  of  a  certain  syringe  which  he  the  said  A.  then  and  there  had  and 
held,  a  large  quantity  of  a  poisonous  substance  the  name  whereof  is  to  the 
jurors  unknown];  against  the  peaoe,  eta^ 

§  716.  Another. —  Under  the  provision  that  one  "  who  shall 
maliciously  or  mischievously  injure,  or  cause  to  be  injured,  any 
property  of  another,  or  any  public  property,  shall  be  deemed 
guilty  of  a  malicious  trespass,  and  be  fined  not  exceeding  two- 
fold the  value  of  the  damage  done,  to  which  may  be  added 
imprisonment  not  exceeding  twelve  months,"  it  is  good  to 
aver, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  maliciously  and  mischievously  injure 
a  certain  dog,  the  property  of  one  X,  doing  then  and  there  and  thereby 
damage  to  the  said  property  to  the  value  of  twelve  dollars,  by  then  and 
there  maUdousiy  and  mischievously  shooting  and  discharging  certain  dan- 
gerous and  deadly  materials  out  of  a  gun  which  he  the  said  A.  then  and 

sonal  property." — Where  the  stat-  See  for  a  precedent.  Com.  ix  Mo- 

ute  has  the  words  '*  personal  prop-  Laughlin,  105  Masa  460. 

erty,"   instead   of  such    words    as  ^  Stat  Crimes,  §  447. 

'* horse,"  ''cattle,"  eta,  the  indict-  > Brown  «^  &,  26  Ohio  St  176;  Ovi- 

ment  may  be  in  the  same  form.   And  att  ti  Sb,  19  Ohio  St.  67a    And  for 

see  for  a  precedent.  Com.  v,  Falvey,  other  forms  see  post,  §  716  and  places 

108  Masa  304.    Attempt  to  poison.—  referred  to  in  the  note. 
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there  had  and  held,  at  and  against  the  said  dog;  and  killing  the  said  dog; 
against  the  peaoe^  eta^ 

§  717.  Maiming  —  Woanding. —  Neither  "  maim  **  nor 
"  woand  "  is  quite  so  precise  a  word  as  "  kill,"  but  each  is  rea- 
sonably exact  aud  single  in  meaning.'  Therefore  the  precedents 
almost  uniformly,  and  beyond  doubt  correctly,  have  only  the 
single  word  "  maim,"  or  the  word  "  wound,"  or  the  two  con- 
nected by  "  and,"  wi  thout  specification  of  particulars.'   Thus, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  [feloniously  ^J  wilfully  and  maliciously 
[or,  eta,  following  the  statutory  words]  maim  [or  wound,  or  maim  and 
wound]  a  oertain  horse  [or  ox,  or  oow,  or  ten  certain  pigs,  or,  eta]  of  one 
X.,  of  the  Talue  of,  eta  [or,  otherwise  varying  the  allegations  to  cover  the 
terms  of  the  statute];  against  the  peace,  eta* 

rV.  To  Otheb  Personal  Property  under  Statutes. 

§718.  Injuring, —  It  is  the  same  in  malicious  mischief  to 
ordinary  chattels  as  to  animals;  ^'injure,"  in  the  statute,  must 
be  expanded  to  the  particulars  in  the  indictment.^  For  ex- 
ample,— 

That  A.,  eta,  on,  eta,  at,  eta,  did  wilfully  and  maliciously  [following  the 
statutory  terms]  injure  a  certain  omnibus,  the  personal  property  of  X  [of 
the  value  of,  eta^,  by  then  and  there  wilfully  and  maliciously  driying  the 
pole  of  a  horse-railroad  car  at,  against  and  through  a  panel  thereof,  thereby 
breaking  in  pieces  the  said  panel,  and  otherwise  doing  damage  to  the  said 
omnibus;  against  the  peace,  eta^ 

§  719.  **  Damaging."  —  The  verb  "damage,"  used  in  some 
of  the  English  statutes,  is  so  nearly  the  same  in  meaning  as 

2  Kinsman  v,  S.,  77  Ind.  182.    For  <To  be  used  only  if  the  offense  is 

other  forms  and  precedents,  see  Stat,  felony. 

Crimes,  ^  447;  a  t\  Merrill,  8  Blackt  >8  Chit  Crim.  Law,  1D87.  ia87a; 

^46;  &  V.  Roberts,  81  N.  a  605^;  S.  v.  Rex  tt  Chalkley,  Russ.  A  By.  258; 

Parker,  81  N.  Q  548;  a  t)L  Hill,  79  Rex  v.  Shepherd,  1  Leach  (4th  ed.), 

N.  G  656;  8.  u  Stanton,  66  N.  a  640;  539;  Rex  v.  Whitney.  1  Moody,  8; 

McGahagin  v.  &.,  17  Fla.  665;  Cald-  Lemon  «l  a,  19  Ark.  171;  Swartz- 

weU  u  a,  49  Ala.  84;  Burgess  v.  a,  44  baugh  v.  P.,  85  IlL  457;  a  v.  Beek- 

Ala.  190, 192;  Bass  v.  &,,  68  Ala.  108;  man,  8  Dutcher.  124;  a  v.  Brocker, 

Ashworth  v.  a,  68  Ala.  120.    Some  82  Tex.  611;  Turman  «l  a,  4  Tex.  Ap. 

of  these  cases  proceed  on  the  idea  586;  Reid  v.  a,  8  Tex.  Ap.  430;  Aoh- 

that  the  word  ** injure"  is  sufficient  terberg  v.  a,  8  Tex.  Ap.  463;  Roun- 

alone  in  allegation,  and  the  particu-  tree  v.  &.,  10  Tex.  Api  lia 

lars  of  the  injury  need  not  be  stated.  *  Ante,  §  715. 

>  For  the  signifioation  of ''  maim,"  ^  Ante,  g§  699,  702,  and  the  notes, 
^ee   Stat  Crimes.  g§   816,   448;   of  »Com.  v.  Cox,  7  AUen,  577.    And 
*<  wound,"  Id.,  g  814.  see  the  form  in  McKinney  u  P., 

>  And  see  ante,  §  852.  Mich.  284;  post,  §  720,  note. 

419 


§§  720,  721.]  SPECIFIC  OFFENSES.  [bOOK  IH. 

"injure,"  as  to  render  it  plain  that  thel  indictment  should  be 
constructed  in  the  same  way,  simply  substituting  the  one  stat- 
utory word  for  the  other.* 

§  720.  Destroying.—  « Destroy,"  like  « kill,"  indicates  a 
single,  definite  result;  and  the  means  of  destruction,  like  those 
of  taking  the  life,  need  not  be  set  out.  And  it  is  the  same 
though,  in  the  statute  and  in  the  indictment,  "  injure  "  is  con- 
nected with  "  destroy." '  Thus,  under  a  statute  to  punish  one 
who  shall  "  wilfully  and  maliciously  destroy  or  injure  the  per- 
sonal property  of  another  person,"  etc.,  though  the  indictment 
may  use  the  word  "destroy"  alone,  it  may  equally  well* 
allege, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  wilfully  and  maliciouslj  destroy  and 
injure^  two  lobster  cars,  eta  [setting  out  all  the  articles],  the  property  of 
one  X ;  against  the  peaoe^  eta* 

§  721.  Destroying  yessel^  etc. —  The  offenses  of  destroying 
a  vessel,  conspiring  to  destroy  it,  and  the  like,  under  the  legis- 
lation of  congress,  are  considered  in  another  connection.*  Only 
seldom  is  a  lawyer  called  upon  to  prosecute  or  defend  one  for 
these  offenses,  and  then  adequate  time  is  given  to  look  up  the 
forms.  So  that  no  more  is  required  here  than  references  to 
places  where  precedents  may  be  found.'' 

1  For  precedents,  see  Rex  v,  Tracy,  of  the  personal  property  of  X  [then 
Busa  A  By.  453  (as  to  which,  if  the  and  there  being  found,  needless,  ante, 
whole  form  appears  in  the  report,  g  582  and  note],  feloniously,  wilfully 
query);  Beg.  v.  Clegg,  8  Cox,  GL  G.  and  maliciously  did  injare  and  de- 
fM;  Beg;  v.  Foster,  6  Cox,  C  C  25w  stroy,  by  then  and  there  cutting  the 
Damaging  wi  th  intent  to  destroy, —  lines  and  martingales  of  said  harness, 
6  Ck>x,  GL  GL  Ap.  21,  32;  Beg.  u  Gray,  and  taking  the  rings  from  said  mar- 
Leigh  &  GL  865,  0  Gox,  G.  G.  417.  tingales;  against  the  peace,  eta" 

^Ante,  §§  70&-715;  Stat  Grimes,  <^GonL  v.  Soule,  3  Met  21;  Gom.  v. 

§  44a  Dougherty,  6  Gray,  849.  For  destroy- 

<Stat  Grimes,  §  244.  ing  a  steam-engine^  6  Gox,  GL  G.  Ap. 

4  Still,  plainly  enough,  the  word  21.  Destroying  threshing-machine, 
"  injure,"  standing  thus  without  par-  6  Gox,  G.  GL  Ap^  22.  A  note  given 
ticularization,  is  mere  surplusage;  so  for  rent,  4  Went  PL  70.  Things  for 
that,  if  the  proof  shows  an  injury,  art  museum,  6  Gox,  G.  GL  Ap,  70. 
but  not  a  destroying,  there  cannot  Gutting  cotton  warp  on  looms*  SL  tx 
be  a  couTiction.  On  this  idea  we  HamUton,  1  Houst  Grim.  281.  Bum- 
have,  in  McKinney  v.  P.,  82  Mich,  ing  stack  of  hay.  Black  ti.  &,  2  Md. 
284,  the  following,  which  is  good  both  878, 87a  Forcibly  entering  dwelling- 
for  the  injuring  and  for  the  destroy-  house  with  intent  to  out  serge  from 
ing: —  looms,  8  Ghit  Grim.  Law,  1182. 

''That  A.,  etc.,  on,  etc.,  at,  eta,  a  *  Grim.  Law,  I,  g  570,  nota 

certain  harness  of  the  value  of,  eta,  ?  Destroying  and  casting  away  to 
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V.  To  THE  Kbaltt  undbb  Statutes. 

§  722.  How  in  this  sub-title.—  The  foregoing  expositions 
of  the  allegations  under  such  statutory  words  as  "  kill,"  "  de- 
stroy," "injure"  and  "damage"  will  so  far  serve  the  pleader 
under  this  sub-title  as  to  enable  us  to  proceed  in  a  different 
order. 

§  723.  Fences. — For  the  protection  of  fences,  statutes  have 
made  various  sorts  of  mischief  to  them  punishable.  Under  the 
words  "  break,  pull  down  or  injure  the  fence  or  fences  of  an- 
other, without  the  consent  of  the  owner,  or  person  in  possession 
thereof,"  it  is  not  quite  artistic  but  it  is  practically  good  to 
aver, — 

That  A.,  eta,  od«  eta,  at,  eta,  did  unlawfully  break,  pull,  cut  down  and 
injure  a  certain  fence,  then  and  there  the  property  of  X.,  in  possession  of 
Y.,  without  the  consent  of  her  the  said  X.;  against  the  peace,  eta^ 

§  724.  Landmark — (Bounds). — Under  a  statute  to  punish 
one  who  "  shall  mischievously  remove  any  monument  erected 
for  the  purpose  of  designating  the  corner  or  any  other  point 
in  the  boundary  of  any  tract  of  land,  or,"  etc.,  the  allegations 
may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  maliciously  and  mischievously  remove 
away  from  its  true  and  accustomed  plaoe  a  certain  stone  monument  there, 
and  theretofore  erected  on  and  for  the  purpose  of  designating  the  southwest 
oomer  of  a  certain  tract  of  land,  of  the  property  of  X,  there  lying  and  being 

defraud  underwriters,  eta,  8  Chit  tion  might  be^  "  without  the  consent 

Crim.  Law,  1008;  Rex  n  Easterby,  2  either  of  the  said  X.  or  of  the  said 

Leach  (4th  ed.),  947,  Rusa  &  Ry.  87;  Y."  And,  in  a  state  where  the  que» 

Rex  u  CkHiUng,  28  How.  St  Tr.  178;  tion  has  not  been  adjudged,  this  will 

Reg.  V,  Wallace,  2  Moody,  200,  Car.  &  be  the  safer  method.    For  another 

B£  200.    Conspiracy  to  do  the  same,  form,  see  Jenkins  tx  S.,  7  Tex.  Ap. 

Reg.  V.  Kohn,  4  Fost  <fc  P.  6a    Wil-  146,  Ua    A  form  held  good  in  a  v. 

fully  burning  and  destroying  a  ship  Hoover,  81  Ark.  676,  is, — 

having  merchandise  on  board,  3  Chit  *'That  A.,  eta,  on,  eta,  at,  etc.,  did 

Crim.    Law,    1098.     Plundering    a  wilfully  and  unlawfully  pull  down 

wreck,  Rex  v.  Harry,  4  Went  PL  54;  the  fence  of  certain  inclosed  grounds 

Rex  V,  Francis,  6  Went  PL  373.  belonging  to  one  X,  without  the  con- 

1  Brewer  u  S.,  6  Tex.  Ap.  24a    If,  sent  of  the  said  X ;  against  the  peace, 

in  a  case  of  this  sort  the  court  should,  eta" 

as  not  unreasonably  it  might  so  inter-  Other    cases  containing    similar 

pret  the  statute  as  to  render  the  con-  precedents  are  Campbell  v.  Com.,  2 

sent  of  Y.,  equally  with  that  of  X,  Rob.  (Va.)  791;  RatcliflPe  v.  Com.,  5 

available  in  defense,  this  form  would  Grat  657;  S.  v.  McMinn,  81  N.  C.  585; 

be  ill  for  not  negativing  Y.'s  consent  Brazleton  v.  S.,  66  Ala.  96. 
On  such  an  interpretation  the  nega- 
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[to  wit,  the  south  half  of  the  soatiieast  quarter  of  section  twenty-nine,  in 
township  seventeen  of  range  ten  east,  in  Henry  county*  Indiana  i];  against 
the  peace,  eta' 

§725.  Timber  and  trees  —  (Allegation  of  place).— In  a 

case  before  a  single  judge  an  indictment  alleging  that,  at  a 
town  in  a  connty  specified,  A.  cut  and  carried  away  hoop-poles 
'^  standing  and  growing  upon  certain  lands  of  X.  there  situate,'^ 
was  qaashed  as  not  setting  out  the  place  with  sufficient  precis- 
ion. The  judge  observed  that  X.  may  have  owned  "  several 
pieces  of  land  in  the  town,"  and  the  allegation  should  have 
been  so  definite  as  to  enable  him  to  know  what  piece  was 
meant,  and  so  ^^  come  to  the  trial  prepared  "  to  make  any  ap- 
propriate defense  as  to  it.'  This  decision,  if  it  were  followed, 
would  overturn  a  great  part  of  what  is  established,  both  in 
criminal  and  civil  pleading.  As  indicated  in  a  note  to  the  last 
section,  the  indictment  for  a  forcible  entry  need  only  describe 
the  place  as  ^^  a  certain  messuage  and  lands  then  and  there  [that 
is,  in  the  county]  in  the  peaceable  and  quiet  possession  of  one 
X;  "^  and,  what  is  exactly  to  the  point,  an  indictment  for  the 
larceny  of  things  growing  upon  land  is  good  if  it  simply  states 
the  place  to  be  ^^  land  of  one  X.  there,"  namely,  in  the  county 
of  the  indictment.*  So,  in  the  civil  suit  for  cutting  trees  on 
the  plaintiff's  land,  it  is  an  approved  form  to  say,  ^^  then  grow- 
ing and  being  in  and  upon  certain  lands  there  [that  is,  at  the 
place  of  the  venue]  situate."  *  And  there  is  not,  in  all  the  law, 
a  single  analogy  in  harmony  with  the  case  now  in  contempla- 
tion. Therefore  let  us  reject  this  case,  and  frame  our  allega- 
tions, in  disregard  of  it,  upon  the  established  precedents  and 
undoubted  analogies.    Thus, — 

§  726.  Form  of  allegation. —  Under  the  statutory  words, 
"  Every  person  who  shall  cut,  box,  bore,  or  otherwise  injure 

1  This  matter  in  brackets  is  copied  moving  a  comer-stone  from  the 
in  exact  words  from  the  form  before  boundary  line,  &  v.  Burroughs.  2 
ma  The  analogies  from  forcible  Halst.  ^0.  Cutting  down  and  re- 
entry {ante,  %  442  and  note),  larceny  moving  a  tree  marked  as  a  bound, 
from  the  realty  {ante,  §§  596-600),  and  &  v,  Malloy,  6  Vroora,  4ia 
various  other  offenses,  indicate  that  >  P.  v.  Carpenger,  5  Parker,  C  CL  228L 
it  is  not  necessary,  unless  there  is  to  ^  Ante,  %  442. 

be  a  proceeding  for  the  restoration       ^Ante,  §§  598,  5901 
of  the  landmark.  And  aeepost,  §  725.        *  2  Chit  PL  86a 

2  Stratton  v,  S.,  45  Ihd.  46&  For  re- 
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any  tree  or  sapling,  on  the  land  of  any  other  person  or  persons, 
or,  etc.,  without  a  license  so  to  do  from  the  owner  or  owners 
thereof,  or,  etc.,  shall  be  fined  in  treble  the  ralne  of  snch  tree 
or  sapling,"  it  will  be  a  good  form  to  say, — 

That  A.,  etc,  on,  eto.,  at»  eta,  did.  on  and  from  the  land  of  one  X.  there, 
cut  down  and  take  away  a  certain  tree  of  the  yalue  of,  eta,  without  any 
license  therefor  from  the  said  X ;  against  the  peace,  eta^ 

§  727.  Injuring  a  building. —  A  statute  making  it  punish- 
able to  ^  maliciously  injure,  deface  or  destroy  any  building,  or 
fixture  attached  thereto,"  is  adequately  covered  by, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  wilfully  and  maliciously  injure  and 
deface  a  certain  church  building  commonly  called  a  church,  of  the  value 
of,  eta  [the  property  of  X,  Y.  and  Z.,  as  elders  of  the  church  of  Gk>d '], 
by  breaking  in  the  windows  of  said  church  building,  and  splitting  and 
breaking  the  doors  of  the  same;  against  the  peaces  eta* 

1  In  drawing  this  form,  I  had  be-  §  48];  against  the  peaoe^  eta"  [omit- 
fore  me  the  precedent  in  S.  v.  Black-  ting  the  force  and  arms  allegation, 
well,  8  Ind.  529,  but  the  departures  needless,  ante,  §  48]. 
from  its  language  are  considerabla  *  No  allegation  of  ownership  is  re- 
For  other  forms,  see  P.  v.  Carpenger,  quired  in  a  case  of  this  sort  Ante, 
5  Parker,  C  C.  228  (the  casecriticsed  §  188  and  note;  Crim.  Pra,  II,  §§  86^ 
in  the  last  section);  White  v.  a,  69    777. 

Ind.  278;  Beg:  nWhiteman,  Deara  'S.  n  Brant,  14  Iowa,  18a  An- 
538, 6Coz,  CL  G.  870;  6 Cox, QQ  Ap.  20.  other  form  under  a  similar  statute 
For  cutting  timber  on  public  lands,    may  be, — 

United  States  v.  Nelson,  5  Saw.  68.  **  That  A.,  eta,  on,  eta,  at,  eta,  did 
Setting  fire  to  woods,  Earhartu  Com.,  unlawfully,  maliciously  and  mis* 
9  Leigh,  671.  Under  the  proTision  of  chievously  injure  a  certain  house 
the  Black  Act  (Stat  Crimes,  §  481)  there,  the  property  of  one  X,  by 
which  makes  it  felony  for  one  to  then  and  there  unlawfully,  mali- 
**  cut  down  or  otherwise  destroy  any  ciously  and  mischicTously  tearing  off 
trees  planted  in  any  ayenue  or  grow-  the  roof  of  said  house,  to  the  damage 
ing  in  any  garden,  orchard  or  plan-  of  the  said  X  in  the  sum  of,  eta; 
tation,  for  ornament,  shelter  or  against  the  peace,  eta"  S.  tk  Sparks, 
profit,"  Chitty,  in  8  Chit  Crun.  Law,  60  Ind.  29a 
1132,  has  following  precedent: —  For  another  form  for  injuring  a 

"  That  A.,  eta,  on,  eta,  at  eta,  un-  building,  Coul  v.  Williams,  110  Masa 
lawfully,  maliciously  and  feloniously  401.  Breaking  glass  and  destroying 
did  cut  down  and  destroy  two  [elm,  windows,  Com.  v.  Bean,  11  Cnsh. 
needlesSf  and  better  omitted,  ante,  414;  Kilpatrick  v.  P.,  5  Denio,  277, 
§§  590-592]  trees  in  a  certain  avenue  6  Cox,  G.  G.  Ap.  71  Defacing  jail, 
to  the  dwelling-house  of  one  X,  S.  v.  Bryan,  89  N.  GL  581.  Demolish- 
there  planted  and  then  growing  for  ing  house.  Beg.  u  Phillips,  2  Moody, 
ornament  there,  he  the  said  X  then  252;  Rex  v,  Richards,  1  Moody  &  R 
being  the  owner  of  the  said  trees  [to  177;  Reg.  v,  Howell,  9  Car.  ^  P.  487. 
the  great  damage,  eta,  needless,  ante, 
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§  72S.  Saw-mill* — Where  a  statute  makes  punishable  one 
who  "  shall  wilfully  and  maliciously  break  down,  injure  or  re- 
move any  dam,  reservoir,  gate,  flume,  or  any  of  the  wheels, 
mill  gear,  or  machinery  of  any  water-mill  or  steamboat,"  the 
indictment  may  aver, — 

That  A.,  eto.,  on,  eta,  at,  eta,  did  wilfully  and  maliciously  remove  and 
cany  away  one  saw-mill  saw,  of  the  value  of,  eta,  the  property  of  one  X, 
which  saw  was  then  and  there  a  part  of  the  machinery  of  a  certain  water 
saw -mill,  the  property  of  the  said  X,  there  situate;  against  the  peace,  eta^ 

§  729.  Destroying  aqueduct  pipe. —  Under  the  words  ^  cut, 
injure  or  destroy  any  leaden  or  other  pipe  used  as  an  aqueduct, 
for  the  conveyance  of  water,"  the  indictment  may  charge, — 

That  A.,  etc,  on,  eta,  at,  eta,  wilfully  and  maliciously  did  cut,  injure  and 
destroy  a  certain  leaden  pipe,  used  as  an  aqueduct  for  the  conveyance  of 
water,  the  property  of  one  X  [then  and  there  being  found  >];  against  the 
peace,  etc.* 

§  730.  Other  forms  —  may  readily  be  drawn  in  analogy  to 
the  foregoing.  It  would  afford  the  pleader  little  help  to  con- 
tinue these  illustrations;  but  some  references  to  places  where 
other  forms  may  be  found  will  be  convenient/ 

VI.  Pbaotioal  Suggestions. 

§  731«  Analogies. —  The  analogies  of  this  offense  to  various 
others,  for  which  the  forms  of  the  indictment  are  well  estab- 
lished, will  be  suggestive  to  the  pleader.  In  like  manner,  both 
parties  may  from  such  analogies  derive  help  as  to  the  evidence. 
They  need  not  be  here  particularized,  for  they  are  obvious. 

§  732.  The  statutes  —  are  very  numerous  and  somewhat 
diverse  in  their  terms.  This  fact  should  lead  to  caution  in  the 
use  of  precedents  and  in  relying  on  points  adjudged.  The 
practitioner,  on  either  side,  ought  carefully  to  examine  the 

a  17.  Avery,  44  Vt  629.                 ,  pond,— 6  Cox;  a  Q  Ape  7a    Pabiie 
'In  the  form  before  me,  but  evU  statne, — S  Cox,  CL  CL  Ap.  71    Fish- 
dently  not  necessary.    Ante,  §  682  pond,— 8   Chit    Crim.    Law,    1182L 
and  nota  Banks  of  canal,—  6  Cox,  C  GL  Ap. 
s  &  V.  Jones,  88  V t  44a  22L   Ditch«—  Castleberry  u  a,  02  Ga. 
4  Injuring  toll-gate,— a  v.  Wal-  442.    Obstructing  mill-race,— a  v. 
ters,  64  Ind.  226;  6  Cox,  C.  C.  Ap.  70.  Tomlinson,  77  N.  Q  52&    Cutting 
Destroying  bridge,— Owens  V.  a,  52  and  carrying  off  Ice,— &  «  Pott- 
Ala.   400.    Drowning  or  injuring  meyer,  80  Ind.  287. 
mine,— 6  Cox,  a  C.  Ap.  20,  21.  Mill- 
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statutes  of  his  own  state;  and,  nnless  he  does,  and  constrnes 
them  as  the  coarts  will,  he  will  be  likely  to  lose  causes  which 
he  ought  to  win. 

For  MALICIOnS  CUTTINa,  STABBING  WOUNDING,  see  ante,  9  690. 
MALICIOUS  TRESPASS,  see  Trespass  to  Lani)& 
MALICIOUS  SHOOTma,  see  ante,  %  699i 
malpractice;  see  ante,  %%  213,  527-580;  Abobtioh;  Mat.tkabanok 

AND  NON-FEASANGB  IN  OFFICE;  NEGLBOnk 

MANSLAUGHTER,  see  HoMion)& 
MARINER,  see  ante,  §  580l 
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MABBIAGE;  offenses  AaAIN3T.l 

§  733.  Elsewhere. —  Most  of  the  offenses  against  marriage 
are  treated  of  under  other  titles ;  as,  ^^  Abdaction,''  ^'  Conspir- 
acy," "  Incest^"  "  Polygamy/' "  Sednction."  A  few  remain  for 
this  place. 

Refusing  to  solemnize. —  Whether  it  is  indictable  for  a  cler- 
gyman or  magistrate,  authorized  to  marry  people,  to  refuse  a 
couple  properly  applying,  is  a  question  somewhat  considered 
in  another  place.'  Should  the  reader  have  occasion  to  draw 
an  indictment  for  such  refusal,  he  may  consult  the  English  one 
in  the  case  referred  to  in  the  note.'  It  must  state  the  facts 
out  of  which  arose  the  duty,  aver  disobedience;  and,  if  on  a 
statute,  cover  the  statutory  terms.  So  that  only  by  accident 
would  a  form  good  in  one  state  be  so  in  another,  and  none 
need  be  attempted  here. 

§  734.  Solemnizing  marriage  of  persons  under  impediment. 
A  statute  makes  punishable  one  who  ^^  shall  undertake  to  join 
others  in  marriage,  knowing  •  ,  .  of  any  legal  impedi- 
ment to  the  proposed  marriage."  On  this  the  averments  may 
be,  for  example, —         * 

That  A^  eta  [ante,  g§  74-77],  on,  eta,  at»  eta  [ante,  §  80],  being  a  justice 
of  the  peace  of  said  township  in  and  for  said  townships  unlawfully  did  then 
and  there  undertake  to  join  in  marriage  X.  [ante,  §  79]  and  Y.  [ante,  §  79], 
by  then  and  there  performing  a  oeremony  as  of  a  marriage  between  them,* 
she  the  said  Y.  then  and  there  beings  and  the  said  A.  then  and  there  weU 

1  For  the  direct  expositions  of  such  >  1  Bishop,  Mar.  &  Div.,  §  847. 

of  these  offenses  as  are  not  treated  *  Reg.  u.  James,  2  Den.  GL  GL  1,  3 

of  under  separate  titles,  see  Stat  Car.  &  K.  167, 14  Jur.  940. 

Crimes,  ^  787-789;  1  Bishop^  Mar.  &  «  This  clause,  **  by  then  and  there," 

DiT.,  §§  841-847a.    Incidental,  Grim,  eta,  is  not  in  the  form  before  me, 

Law,  I,  §§  878,  509,  S55;  II,  §§  218,  which,  without  any  special  oonsid- 

285,  422»  446;  Crim.  Pra,  II,  §  244;  oration  of  it,  was  treated  as  good.    I 

Stat  Crimes,  §§  149,  222,  287,  687,  should  deem  its  introduction  prudent 

604a,  666b  And  see  Adui/teby;  Con-  not  meaning  to  express  an  opinion 

spntAOT;   Incest;  Polygamy;   Sb-  on  the  sufficiency  of  the  allegations 

DuonoN  AND  ABDUonoN.  in  its  absenoa 
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knowing  her  to  be,  a  female  under  the  age  of  sixteen  years,  to  wit,  of  the- 
age  of  thirteen  years  and  no  more  [and  not  capable  in  law  of  oontraoting 
marriage  ^];  against  the  peace,  etc.  [ante,  g§  6Sh69].> 

§  735.  Solemnizing  witliout  consent  of  parents. —  On  a 

statute  given  in  another  work,*  and  in  terms  which  the  reader 
will  infer,  the  allegations  for  solemnizing  the  marriage  of  a 
minor  without  the  consent  of  parents  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  being  a  regularly  ordained  minister  of  the 
Christian  denomination  oalled,  eta,  and  authorized  by  law  then  and  there 
to  solemnize  marriage,  did  then  and  there  unlawfully  solemnize  a  marriage 
between  one  X.  and  one  Y.,  while  the  said  Y.  was  a  female  over  the  age  of 
fourteen  years  and  under  the  age  of  eighteen  years  [under  the  guardian* 
6hip  of  one  2L,  who  was  then  liying  in  this  state;  or^  having  a  father  then 
living  in  this  state,  to  wit,  one  U.,  and  having  no  guardian,  and  her  mother 
being  dead;  or,  eta,  bringing  the  oase  within  the  statute  by  stating  it  ac- 
cording to  any  other  form  of  the  facts;  ^  or]  having  parents  living  in  this 
state,  without  their  consent  in  person  or  in  writing  [or,  if  the  pleader  adopts 
the  matter  in  the  other  brackets,  without  the  consent  in  person  or  in  writ* 
ing  of  the  said  Z.,  or  the  said  U.,  or,  eta,  as  the  other  allegations  and  the 
facts  require];  against  the  peace^  eta* 

§786.  Solemnizing  without  banns  or  license.*— Under  a 
provision  making  punishable  "  any  person "  (the  reader  will 
distinguish  this  expression  from  "  any  minister,"  etc.,  "  any 
justice  of  the  peace,"  etc.)  who  "shall  solemnize  matrimony 

1  This  matter  in  brackets  is  in  the  guardian  living  inthisstata**  Now, 
form  before  me,  and  some  pleaders  the  person  injured  by  this  wrong  is, 
will  choose  to  insert  it,  as  giving  a  not  the  minor,  but  the  parent  or 
sort  of  finish  to  the  allegations.  But,  guardifm;  and  the  general  rule  for 
as  it  simply  declares  the  law,  it  is  indictment  is,  that  the  name  of  the 
not  legally  necessary.  Ante,  %  407  injured  person  must^  if  known,  be 
and  note,  4H  490,  564  and  nota  alleged.     Grim.  Pra,  I,  §  671     Sa 

SBonker  v.  P.,  87  Mich.  4.  likewise,  every  negative  averment 

« 1  Bishop.  Mar.  &  Div.,  g  843.  And  must  be  carefully  made  broad  enough 
see  Id.,  gg  843,  844.  to  exclude  every  possible  exception. 

*The  matter  in  these  brackets  is  Ante,  §  ©43,  note,  and  places  there 
not  in  this  extended  way  in  the  prece-  referred  ta  Within  which  rule  it 
dent  before  me.  But,  though  the  would  not  suffice  simply  to  negative 
form  without  it  might  pass  with  a  the  parent's  consent;  that  of  the 
particular  tribunal,  there  is  ground  guardian,  or  the  fact  of  there  being 
for  the  opinion  that,  by  the  strict  no  guardian,  should  be  added, 
rules  of  criminal  pleading,  it  ought  »a  v.  Willis,  4  Eng.  196;  Sikes  v. 
to  be  inserted.  The  statutory  words  a,  80  Ark.  496,  497;  a  «.  Ross,  26 
here  are,  "without  the  consent  in  Ma  260;  a  u  Winright,  12  Ma  410; 
person  or  in  writing  of  the  parent  or  U.  a  «,  McCormick,  1  Cranoh,  d  CL 
guardian  of  such  male  or  female    106,  698. 

minor,  if  they  have  either  parent  or       •I  Bishop,  Mar.  &  Div.,  g  845. 
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without  pnblication  of  banns,  unless  license  of  marriage  be  first 
had  and  obtained  from,"  etc.,*  it  is  good  to  allege, — 

That  A.,  etc.  [add,  under  a  statute  diiSerently  worded,  *<  being  a  regularlj- 
ordained  minister,"  eto.»  as  in  the  last  section,  or  being  a  justice  of  the 
peace,  etc.,  foUowing  the  statutory  terms  ^J,  on,  eta,  at,  eta,  did  nnlawfollj- 
[and  feloniously*]  solemnize  matrimony  between  X.  and  Y.  [ante,  gg  78, 79] 
without  publication  of  banns  of  marriage  in  that  behalf  made,  and  without 
any  license  of  marriage  in  that  behalf  first  had  and  obtained  from  any  per- 
son or  persons  having  authority  to  grant  the  same;  [in  oontempt,  eta,  to 
the  evil  example,  eta,^  and]  against  the  peaces  eta<^ 

§  737.  Solemnizing^  being  unautliorized  person. — Forms 
referred  to  in  the  note.* 
§  73S.  Other  olTenses. —  Forms  referred  to  in  the  note.^ 
§  739.  Miscegenation,* —  One  form  of  the  inhibition  declares 
punishable  "  any  white  person  "  who  "  shall,  within  this  state, 
knowingly  marry  a  negro,  or  a  person  of  mixed  blood  descended 
from  negro  ancestry  to  the  third  generation  inclusive,  though 
one  ancestor  of  each  generation  may  have  been  a  white  person; 
or,  having  so  married  in  or  out  of  the  state,  shall  continue  within 
this  state  to  cohabit  with  such  negro  or  such  descendant  of  a 
negro."    And  the  averments  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  being  a  white  man,  did  then  and  there  un- 
lawfully [and  feloniously*]  knowingly  marry  one  X.,  who  was  then  and 
there  [and  the  said  A.  then  and  there  knowing  her  to  be  ^^J  a  negro  woman 

iThe  English  repealed  statute  of  by  deceitful  and  indirect  practices, 

26  Gea  2»  a  83,  §  8.  to  procure  the  marriage  of  a  wealthy 

^  U.  S.  u  McCormick,  1  Cranch,  GL  minor  to  a  disreputable  poor  person, 

a  106,  69a  Rex  v.  T.  T.,  Trem.  P.  a  9a    Procur- 

*Tobeemployed  where  the  offense  ing  marriage  with  minor  by  nise- 
is felony.  hood,  8  Chit  Crim.  Law,  §  7ia 

4 Though  in  the  form  before^me,  not  ^  Stat  Crimes,  §  788;  1  Bishop^  Mar. 

necessary.     Ante,  ^  45,  48;    Crim.  &  Diy.,  §g  808-308a 

Era,  I,  g  647.  *  To  be  used  in  states  where  the  of- 

^8  Chit  Crim.  Law,  711;  Bex  v,  fense  is  felony. 

Wilkinson,  6  Went  PL  874;  a  v.  Lof-  ^^  Not  in  the  form  before  me;  yet, 

tin,  2  Dev.  &  Bat  81.  under  the  strict  rules  of  criminal 

<Rex  V,  Stonage,  Jebb,  121;  Bex  u  pleading,  it  would  seem  to  be  neces- 

Sandys,   Jebb,  16d,    And  see  post,  sary.    The  reason  is,  that  the  indict- 

§848.  ment  must  cover,  not  merely  the 

7  Deceits  to  procure  false  entries  in  verbal,  but  the  interpreted,  statuta 

register,  8  Chit  Crim.  Law,  712;  Beg.  Ante,  §  82.    And,  beyond  doubt  any 

u  Brown,  1  Den.  C.  C.  291,  3  Cox,  C  court  would  interpret  this  statute 

C.  127, 2  Car.  &  K,  504.    False  oath  to  to  mean  that  the   party  proceeded 

procure   marriage  licensa    Beg.  v,  against  knew  the  other  to  be  a  negro, 

Fairlie,  9  Cox,  C  C.  209.  Conspiracy,  not  merely  knew  himself  to  be  going 
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[or,  did  then  and  there,  having  theretofore,  on,  etc.,  at  K,  in  the  state  of 
M.,  intermarried  with  one  X,  a  negro  woman,  and  having  removed  with 
said  X.  to  this  state,  knowingly,  and  knowing  the  said  Z.  to  be  a  negro 
woman,  continued  to  cohabit  with  her  in  this  state];  against  the  peace, 
etai 

§  740,  Following  statates. — The  classes  of  offenses  included 
within  this  chapter  are  of  sorts  varying  a  good  deal  in  the  sev- 
eral states;  therefore  the  pleader  should  consider  carefully  the 
statutes  of  his  own  state  relating  thereto,  and  their  interpreta- 
tion, and  cover  the  several  interpreted  terms. 

through  a  ceremony  of  marriage^  cept  a  dictum  from  the  judge  in  one 
But,  with  this  matter  in  brackets  of  the  cases.  Frasher  ix  S.,  8  Tex. 
omitted  from  the  allegations,  it  is,  at  Ap.  268,  270.  It  is  believed  that  the 
least,  questionable  whether  the  in-  words  **  though  one  ancestor  of  each 
dictment  can  be  understood  to  mean  generation  may  have  been  a  white 
so  much;  for  the  rules  of  interpreta-  person  "  are  of  a  sort  not  requiring 
tion  are  not  quite  the  same  for  the  to  be  noticed  in  the  averments  (ante, 
two  things,  nor  are  the  words  of  the  §  674  and  note  and  places  there  re- 
statute  and  the  allegations  thereon  f  erred  to),  and  so  they  may  be, — 
absolutely  identical  The  cautipus  ''Marry  X,  eta  [as  above],  a 
pleader,  therefore,  wiU  insert  this  woman  of  mixed  negro  and  white 
matter.  blood,  descended  from  a  negro  within 
1  Frasher  u  &,  8  Tez.  Api  268,  264;  the  third  generation  inclusive  from 
Moore  ti.  S.,  7  Tez.  Ap.  60a  A  briefer  the  negro  [adding,  if  the  pleader 
form  satisfies  the  statutory  require-  doubts  the  sufficiency  of  this],  it 
ments  in  Alabama;  as,  see  Green  n  being  to  the  jurors  unknown  in 
&,  68  Ala.  190l  I  have  no  form  to  which  or  how  many  or  all  of  the 
guide  me  in  an  attempt  to  cover  the  said  three  generations  one  of  the  an- 
olause  of  the  statute  as  to  marrying  oestors  of  the  said  X  was  a  white 
a  ''person  of  mixed  blood,"  eta,  ex-  person." 
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CHAPTER  LVIIL 

MAYHEM  AND  STATUTORY  MAIMai 

§  741.  At  common  law. —  For  reasons  stated  in  another  con- 
nection,^ it  would  not  be  possible  to  present  a  form  of  the  in 
dictment  for  mayhem  ander  the  common  law,  as  it  stood  in 
England  before  there  were  statutes  of  mayhem,  of  any  prac- 
tical benefit  whatever.  !Nor  upon  any  of  the  early  English 
statutes  will  the  pleader  be  likely  ever  to  found  an  indict- 
ment,* while  yet  the  precedents  under  the  Coventry  Act  will  be 
suggestive  of  the  forms  of  allegation  proper  under  enactments 
similarly  expressed  in  his  own  state. 

§  743.  Formula  for  indictment  on  statute. —  The  pleader 
should  cover,  after  the  ordinary  rules,^  the  terms  of  his  statute, 
introducing  the  word  ^^  feloniously "  if  the  offense  is  felony, 
not  if  it  is  misdemeanor,  in  a  statement  of  the  particular  facts. 
Thus,— 

That  A.,  eta  [ante,  %%  74>77],  on,  eta,  at,  eta  [ante,  §  80^  did  [felonioasly 
and]  of  his  malice  aforethought  [if  such  are  the  statutory  wordsi  bat,  what- 
ever they  are,  they  should  be  employed  in  the  aUegation]  make  an  assault^ 
upon  one  X  [ante,  §§  78,  79],  and  then  and  there  feloniously  and  of  his 
malice  aforethought  [or,  eta,  as  above]  did,  eta  [setting  out  his  acts  in 

1  For  the   direct   elucidations  of  tically  this  averment  should,  in  gen- 

these  offenses,  with  the   pleading,  eral,  or  always,  be  introduced;  be- 

practice  and   evidence^  see    Orim.  cause   then,   if  the   proofs  of  the 

Law,  11,  §§  1001-1008;  Crim.  Pra,  II,  heavier  offense  fail,  there  may  be  a 

§§  850a-850.    Incidental,  Crim.  Law,  conviction  for   the   lighter,  unless 

I,  §§  257.  259,  518,  861,  note,  865,  867,  there  is  a  technical  rule  (Crim.  Law, 

«35;  Crim.  Pra,  I,  §  629,  note;  II,  I,  §§  794-798,  804-815)  to  prevent 

§  90;  Stat  Crimes,  §^  185,  816,  817.  Crim.  Pra,  II,  §  869.    It  may  be  best 

See  the  title  Maucious  Injuries  to  to  aver,  in  addition  to  the  assault,  a 

THE  Person.  battery;  as,  in  Haslip  ul  &,  4  Hayw. 

sCrim.  Pra,  II,  g  851.  27a    And  see  Crim.  Pra,  II,  §  859. 

s  Crim.  Law,  II,  §§  1002,  lOOa  The  right  to  do  it  rests  on  the  same 

4  Crim.  Pra,  I,  §g  598-642.  reason.    Of  course,  on  the  ordinary 

^The  statutes  are  generally  silent  terms  of  these  statutes,  the  pleader 

as  to  an  assault;  but  the  averment  can,  if  he  chooses,  omit  the  allega- 

of  it,  being  descriptive  of  the  man-  tions  both  of  the  assault  and  of  the 

ner  of  the  maiming,  does  not  render  battery.    Com.  v,  Woodson,  9  Leigh, 

the  indictment  doubla    And  prao-  669. 
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the  interpreted  ^  terms  of  the  remaining  part  of  the  statute];  against  the 
peaoe^  eta  [ante,  g§  6&-69].s 

§  743.  On  Goyentry  Act— (Slitting  nose).— The  Coventry 
Act  has  now  given  place,  in  England,  to  provisions  differently 
expressed;  bnt  there  are,  in  some  of  onr  states,  statutes  in 
nearly  the  same  words.  It  is  recited  in  "  Criminal  Law." '  A 
standard  form  for  the  indictment  on  it,  mingling  the  neeklful 
and  the  needless,  is, — 

That  A.,  etOL,  on,  eta  [oontriring  and  intending  one  X.,  then  and  yet  be- 
ing a  subject  of  oar  lord  the  Jcing,  to  maim  and  disfigure^],  at,  eta  [with 
force  and  arms  ^],  in  and  upon  the  said  X.  [in  the  peace  of  Gk>d  and  our  said 
lord  the  king  then  and  there  being  <],  on  purpose,  and  of  his  malice  afore- 
thought»  and  by  lying  in  wait,  unlawfully  and  feloniously  did  make  an  as- 
sault; 7  and  the  said  A.,  with  a  certain  iron  bill  [of  the  value  of  one  penny  ^ 
which  he  the  said  A.  in  his  right  hand  then  and  there  had  and  held,*  the 
nose  of  the  said  X,  on  purpose,  and  of  his  malice  aforethought,  and  by  lying 
in  wait,  then  and  there  unlawfully  and  feloniously  did  slit,  with  intention 
the  said  X,  in  so  doing  in  manner  aforesaid,  to  maim  and  disfigure  [the 
entire  statute,  as  respects  the  slitting  of  the  nose,  is  now  covered.  If  there 
were  abettors,  at  or  before  the  fact,  proceed  as  directed  ante,  §§  llB-117, 
089.    Or,  regarding  the  terms  in  the  latter  part  of  this  statute,  proceed:] 

^Ante,%9Si,  Virginia. — Com.  «.  Bomerville^  1 

2  For  forms  and  precedents,  see  8  Va.  Ga&  104;  Com.  v,  Woodson,  9 

Chit  CriuL  Law,  787;  Rex  v.  Ring-  Leigh,  86a 

rose,  Trem.  P.  CL  88;  Rex  v.  Wood-  [Washington,— S,  v,  Connahan,  10 

bume,16How.  StTr.58;RexuCar-  Wash.  26a] 

roll,  1  Leach  (4th   ed.),  65;  Rex  v.  West  Virginia,—  &.  v.  Stewart,  7 

Briggs,  1  Moody,  818,  1  Lewin,  6L  W.  Va.  781 

Alabama,—  S.  v.  Absence,  4  Port  Wisconsin,—  Moore  vl  S.,  8  Pin.  878 ; 

897;  a  IX  Briley,  8  Port  472.  a  v,  Bloedow,  45  Wis.  279. 

Massachusetts.—  Com.  tx  MoQrath,  *  Crim.  Law,  II,  §  1008. 

115  Masa  150;  Coul  v,  Blaney,  188  ^  There  is  no  reason  for  supposmg 

Masa  571.  any  part  of  this  matter  in  brackets 

Missouri—  a  v,  Thompson,  80  Ma  to  be  essential    The  statute  defines 

470l  the  intent  which  alone  is  required. 

New  York, —  Burke  tx  P.,  4  Hun,  and  it  is  averred  further  on. 

481;  Qodfrej  v.  P.,  5  Hun,  869,  68  ^Needlesa    iln^e,§4a 

N.  Y.  207;  Tully  v.  P.,  67  N.  Y.  15i  «Needle8a    iln*«,§47. 

North  Carolina.—  S.  v,  Ormond,  1  ^  As  to  the  averment  of  assault  see 

Dev.  &  Bat  119.  ante,  §  742,  nota 

Oregon— 3.  v.  Vowels,  4  Oreg.  824  «  Not  necessary.     Crim.   Prxx,  II, 

Pennsylvania,-  Republioa  v,  Lang-  §  505. 

cake^  1  Yeates,  415;   Republioa  v.  *  Evidently  the  manner  of  holding 

Reiker,  8  Yeates,  282.  the  weapon   need  not  be  averred. 

Tennessee.—  Haslip  u  a,  4  Hayw.  Ante,  §  520,  note;  Crim.  Fta,  n,  §  856. 
278;  Chick  v.  S.,  7  Humph.  161;  Wor- 
iey  V.  a,  11  Humph.  172. 
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and  that  K,  eto.,  at  the  time  when  the  aforesaid  felony  hy  the  said  A.  in 
manner  and  form  aforesaid  was  done  and  committed,  to  wit»  on  the  said, 
eta,  at,  eta  [with  force  and  arms  i],  on  purpose,  and  of  his  malice  afore* 
thought,  and  by  lying  in  wait,  unlawfully  and  feloniously  was  present^ 
knowing  of  and  privy  to  the  said  felony,  aiding  and  abetting  the  said  A.  in 
the  felony  aforesaid,  in  manner  and  form  aforesaid  done  and  committed- 
[And  so  the  jurors,  eta,  do  say,  that  the  said  A.  and  B.,  on  the  said,  eta,  at, 
eta,  aforesaid,  with  force  and  arms,  on  purpose,  and  of  their  malice  afore- 
thought^  and  by  lying  in  wait»  the  felony  aforesaid,  in  form  aforesaid,  un- 
lawfully and  feloniously  did  do  and  commit^  and  each  of  them  did  do  and 
commit  ^];  against  the  peace,  eta* 

§  744.  Ou  similar  statute. —  By  a  statute  in  New  York,  one 
is  liable  to  imprisonment  ^^wbo,  from  premeditated  design, 
evinced  by  lying  in  wait  for  the  purpose,  or  in  any  other  man- 
ner, or  with  intention  to  kill  or  commit  any  felony,  shall, 
1.  Cut  out  or  disable  the  tongue ;  or,  2.  Put  out  an  eye ;  or, 
3.  Slit  the  lip,  or  slit  or  destroy  the  nose ;  or,  4.  Cut  off  or  dis- 
able any  limb  or  member  of  another,  on  purpose."*  This  pro- 
vision, though  similar  to  the  Coventry  Act^  differs  from  it  so 
far  as  to  require  a  separate  consideration.  The  words  '^  evinced 
by  lying  in  wait  for  the  purpose,  or  in  any  other  manner,"  are 
of  a  sort  not  required  to  be  covered  by  the  allegations.*  It  is 
good  to  say, — 

That  A.,  eta,  on,  eta,  at,  eta,  feloniously  and  from  premeditated  design 
and  on  purpose  made  an  assault  upon  one  X,  and  the  thumb  [or,  the  ear, 
or,  eta]  of  the  said  X  did  then  and  there  feloniously  and  from  premedi- 
tated design,  with  the  teeth  of  him  the  said  A.  [or,  with  a  certain  knife 
which  he  the  said  A.  then  and  there  had  and  held,  or,  eta,  naming  in  like 
manner  any  other  instrument],  on  purpose*  lacerate  and  disable  [or,  cut  off, 
or, eta,  specifying  what^and  adhering  to  the  statutory  terms];  against  the 
peace,  eta* 

§  746.  Simpler — (Other  forms), —  Some  of  the  statutes  are 
in  terms  somewhat  simpler  than  these,  admitting  of  allega- 
tions less  oomplicated.    On  them  the  pleader  will  require  no 

1  Unnecessary.    Ante,  §  48.  cutting  and  disabling  the  eye^  Bex 

s  The   matter  in   these   brackets  v,  Bingrosei  Trem.  P.  G.  83^ 

seems  to  have  been  copied  from  the  ^2  R.  &  064^  marg.  pi  §  V!,  8  Edm. 

forms  in  murder,  without  the  same  Btat  688^ 

or  any  other  reason  for  it.  There  can  *  Ante,  %  674  and  note^  and  places 

be  no  doubt  that  it  is  unnecessary,  there  referred  ta 

Grim.  Pra,  II,  §^  648-550, 856.  «TuUy  v.  P.,  67  N.  Y.  15;  Godfrey 

«8  Chit  Grim.  Law,  787.    For  a  tx  P.,  5  Hun,  369,  63  N.  Y.  207.    The 

precedent  in  similar  terms,  see  Rex  v,  precedents  in  these  cases  were  before 

GarroU,  1  Leach  (4th  ed.),  55.    Eje.—  me  while  drawing  this  form.    The 

The  like^  under  the  same  statute^  for  explanations  of  various  omiasions 
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other  help  than  is  furnished  by  the  foregoing  sections  and  the 
chapter  in  "  Criminal  Procedure."  * 

§  746.  Attempts. — For  attempts  at  mayhem  the  allegations 
may  follow  the  directions  given  already.*    As, — 

§  747.  Wounding  with  intent. —  Under  a  statute  making 
punishable  one  who  "shall  unlawfully  and  maliciously  stab, 
cut  or  wound  any  person^  with  intent  ...  to  maim  .  .  . 
such  person," '  there  need  be  no  averment  in  terms  of  assault 
and  battery,  though  in  prudence  the  pleader  may  choose  to 
insert  it,*  nor  need  the  means  by  which  the  wound  was  in- 
flicted be  set  out;*  but  it  will  be  adequate  to  aver, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  [feloniously]  unlawfully  and  malip 
oioQsly  stab,  out  and  wound  one  X.,  upon  the  head  of  him  the  said  X,  with 
intent  then  and  there  to  maim  him;  against  the  i>eace,  eta* 

§  748.  Assanlt  with  intent. —  The  allegations  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  [feloniously]  and  maliciously  [or,  eta, 
foUowing  the  statute]  make  an  assault  on  one  X  [add  here  with  what 
weapon,  if  by  the  statute  the  weapon  is  an  element  in  the  offense]  and  him, 
eta  [alleging  a  battery  if  required  to  cover  the  statute],  with  the  intent 
then  and  there,  by,  eta  [say  what],^  to  maim  and  disfigure  him  the  said  X ; 
against  the  peace,  eta* 

appear  in  the  foregoing  notes  in  this  *  Ante,  §g  100-112.    And  see  Grim, 

chapter.  Pra,  II,  §  9a 

1  For  some  particular  forms,  see  —  *  9  Qe(x  4,  a  81,  §  12» 

disabling  the  arm,  S. «.  Briley,  8  Port  ^  Ante,  §  743  and  nota 

472L  Biting  off  nose.  Com.  v,  Blaney,  ^  Rex  v,  Briggs,  1  Moody,  818,  1 

188  Masa  57L    Biting  off  ear,  a  v.  Lewin,  61 

Absence,  4  Port  897;  S.  v,  Ormond,  *Bex  v.  Briggs,  supra. 

1  Dev.  &  Bat.  119.    Putting  out  eye^  ^Doubtlessnot  required  in  all  cases. 

Bespublioa  v.  Beiker,  8  Yeates,  283;  ^  Com.  u  McGrath,  116  Masa  150; 

Chiok  V.  &,  7  Humph.  16L    Castra-  &  v,  Stewart,  7  W.  Va  781;  Moore  u 

tion,  Worley  ix  a,  11  Humph.  173.  a,  8  Pin.  878;  Haslip  u  a,  4  Hayw. 

278;  a  u  Thompson,  80  Ma  47a 

« 
For  MEAT,  UNWHOLESOME,  see  NoxzoTiB  and  Adulterated  FooDp 
MEDICAL  MALPRACTICE,  see  HoiacnDB;  NEGLBOra 
MILE,  see  Noxious  and  Adulterated  FooDi 
MILLER,  see  Toll& 
MISCEGENATION,  see  arUe,  §  78a 
MISCHIEF,  see  Malicious  Mischief. 

MISCONDUCT  IN  OFFICE,  see  Malfeasance  and  NoN-nAaANOK 
MISPRISION,  see  ante,  §g  12&-18a 
MURDER,  see  Hohicidb. 
MUTINY,  see  ante,  §  580. 
NAVIGABLE  RIVERS,  see  Way. 
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OHAPTEB  UX. 

NEGLECrai 

§  749.  This  title. — The  subject  of  neglect  does  not  properly 
constitate  a  separate  title  in  the  criminal  law.  Kor  does  it,  in 
any  of  the  preceding  volumes  of  this  series,  occupy,  as  here,  a 
place  by  itself;  but  it  is  treated  of  under  the  other  heads,  in  its 
several  appropriate  places.  All  indictments  for  criminal  neglect 
have  a  certain  uniformity  of  construction ;  for  which  reason,  and 
for  practical  convenience  both  to  the  writer  and  reader,  this 
separate  title  is  here  given. 

§750.  How  the  indictment  —  Formula. —  The  indictment 
must  be  in  terms  to  show,  or  render  prima  facie  obvious,  a  legal 
duty  of  the  defendant  and  bis  ability  to  perform  it,  the  common 
method  being  either  to  aver  such  duty  and  ability  in  words,  or 
to  set  out  facts  whence  j>rima  facie  they  appear;'  it  must  point 
out  the  particular  neglect  of  such  duty;  and,  if  the  neglect  is  of 
a  sort  indictable  only  after  having  resulted  in  certain  specific 
evil  consequences,  or  is  more  heavily  punishable  then,  it  must 
allege  the  consequences ;  and  it  must  contain  all  identifying 
matter  required  by  the  ordinary  rules  for  indictments.    Thus, — 

That  A. ,  eta  [aii<4  §S  74-771  on,  eta,  at»  e  ta  [anie,  %  80],  was  the  father  of 
one  Z.  [ante,  gg  78^  79^  who  was  then  and  there  a  helpless  child  of  the  tender 
age  of  one  year  and  six  montba,  unable  to  provide  or  oare  for  himself,  and 
under  the  care,  protection  and  control  of  the  said  A.  his  f athor,  the  said  A. 
haying  then  and  there  aU  neoeasary  means  and  ability  therefor*  [or,  etc, 

iFor  various  ezix)sitions  of  this  sub-  *In  the  case,  for  example,  of  a 

ject  see  Crim.  Law,  I,  §§  216-221,  241,  neglect  to  discharge  official  duties» 

258,257,287,269,805,807,818-321,824,  the  aUegation  that  the  defendant 

419-421,  488,  468a,  518,  517-521,  819,  held  the  offioe  would  be  a  sufficient 

824, 888, 884, 888, 891a;  II,  §§  16, 29, 88,  prima  facie  showing  both  of  the  duty 

464,  579,  580,  620,  648,  656b,  659-662a,  and  ability  (Grim.  Pra,  II,  §  822) ;  but» 

664-669,  685,  686,  696.  840,  879,  978;  in  cases  of  a  different  sort,  more  of 

1045, 1065, 1100, 1104^  1270, 1281 ;  Grim,  allegation  is  required.    And  see  ante. 

Pro., I, gg 58, 896, 64% 555, 591, 687, 648,  §684,  note. 

649;  II,  §g  538, 588a,  558, 822-882, 1048-  <CrinL  Pra,  II,  §§  588,  588a,  558, 

1049;  Stat  Crimes.  §§  242,  596a,  664,  822;  Reg  v.  Chandler,  Deara  458,  6 

877,  1022;  ante,  §§  218,  526»  529-581,  Cox,  a  a  519;  Reg.  v.  Ryland,  Law 

684,685.  RiaG09^10Cox,aG66a 
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setting  out  any  other  facts  to  show,  or  otherwise  averring,  a  legal  duty  and 
the  ability  to  perform  it];  whereupon  the  said  A.  did  then  and  there  un- 
lawfully [and  feloniously,  if  the  offense  is  felony;  or,  feloniously  and  of 
his  malice  aforethought,  if  it  is  murder;  or,  eta,  according  to  the  require- 
ments of  the  particular  case]  neglect,  etc.  [or,  abandon,  eta,  setting  out  the 
special  facts  in  terms  appropriate  to  the-  class  to  which  they  belong]; 
against  the  peace,  eta  [ante,  §§  65-69].i 

§  751.  Neglecting  dependent  person. —  One  of  the  common 
neglects  is  that  of  a  person  who,  being  under  the  duty  and 
having  the  means,  omits  to  provide  for  a  dependent  person, 
thereby  inflicting  on  him  an  injary.  A  form  for  the  allega- 
tions, where  death  has  been  the  consequence,  was  given  under 
the  title  "Homicide."*  But  where  the  injury  is  less,  the  neg- 
lect is  still  an  offense  at  common  law,  as  well  as  under  various 
statutes.  Rejecting  from  the  precedents  obvious  surplusage, 
and  not  copying  them  quite  literally,  we  have  the  following 
form,  good  at  the  common  law  and  under  any  statute  the  terms 
whereof  it  duly  covers:  — 

That  A.,  eta,  on,  eta,  and  thence  continually  until  the  day  of  the  finding 
of  this  indictment  [ante,  §  88],*  at,  eta,  having  the  means  and  ability  to 
discharge  all  his  hereinafter  recited  duties,  had  in  his  care  and  dwelling 

^For  forms  and  precedents,  see  Ferry,  13  Allen,  589;  Com.  tx  Osbom 

ante,  %%  218,  528,  529-531,  684,  685;  MiUs,  130  Mass.  8a 

Archb.  GriuL  PL  &  Ev.  (19th  ed«)  McTi^an,— P.  ix.  Dunkel,  89  Mich. 

784,  760;  8  Chit  Crim.  Law,  880;  4  255,  2o6»  note. 

Went  PL  863;  6  Cox,  C.  C.  Ap^  40;  7  MiasouruS,  v.  Smith,  66  Ma  92. 

id.  Ap.  80,  82;  10  id.  Ap.  45;  Rex  v.  New  Hampshire^ — S.  v.  Gilmore,  4 

Fenton,  Trem.    P.    G.    267:   Rex  v.  Fost  (N.  H.)  461;  a  vi  Fitts,  44N.  H. 

Friend,  Rusa  &  Ry.  20 ;  Reg.  v.  Chand-  621. 

ler,  8upra;  Reg.  v.  Porter,  Leigh  &  C  New  York, —  Cowley  v.  P.,  21  Hun, 

^94,  9  Cox,  a  a  449;  Reg.  v.  Baker,  416, 417,  88  N.  Y.  464 

Law  R.  2  Q.  R  621;  Reg.  v.  Ryland,  South  Carolina.— S>  v.  Penny,  19 

Law  R.  1  a  a  99, 100,  10  Cox,  Q  c.  a  a  2ia 

569;  Reg.  n  White,  Law  R.  1  a  C.  ^Ante,  §  58a 

311, 12  Coz,  C.  G.  83;  Rex  v.  Ridley,  2  >  Time.— The  continuing  form  of 

Camp.  650;  Rex  v.  Smith,  2  Car.  &  P.  the  allegation  of  time  is  adapted  to 

449;  Reg.  v,  Dunnett  1  Car.  &  K,  425;  this  class  of  cases  and  is  common  in 

Beg.  V.  Smison,  1  Cox,  C  C.  188;  Reg.  them.   Still,  except  under  a  peculiar 

«.  a,  5  Cox,  C.  GL  279;  Reg.  v.  Parden-  doctrine  prevailing  in  Massachusetts, 

ton,  6  Cox,  C  C.  247;  Reg^  i^  Smith,  the  wrong  may,  in  general,  be  laid 

14  Cox,  C.  CL  398;  Reg.  n  Nasmith,  with  equal  effect  as  committed  on 

42  XJ.  C.  Q.  K  242.  a  single  day,  and  the  proofs  may 

.^12a6ama.— Molettt7.a,88A]a408;  equally  weU  go  backward  and  for- 

Cheek  v.  a,  88  Ala.  227.  ward  to  cover  the  time  before  and 

Maseachuaetta,^  Com.  v,  Dedham,  after.   Crim.  Pra,  I,  §§  897, 402;  Cow- 

16  Mas&  141;  Com.  v.  East  Boston  ley  v.  P.,  88  N.  Y.  46i 
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in  his  house  as  a  servant  and  part  of  his  household  one  X.,  a  girl  of  the 
tender  age  of  ten  years,  and  unable  to  take  care  of  and  provide  for  herself, 
to  whom  the  said  A.  during  all  the  aforesaid  time  there  scood  in  the  plaoe 
of  father  and  for  whom  he  was  under  the  duty  to  provide  as  for  a  minor 
child  1  [or,  was  the  father  of  one  X.,  a  girl  of  the  tender  age  of  ten  years, 
unable  to  take  care  of  herself,  or  to  furnish  herself  with  the  necessaries  of 
life,  and  for  whom  he  as  such  father  was  during  all  said  time  under  the 
duty  to  provide;  or,  had  in  his  household  one  X.,  an  adult  male  person  de- 
ficient in  understanding  and  unable  to  take  care  of  himself,  whom  the  said 
A.  had  for  a  good  and  valuable  consideration  undertaken  to  take  care  of 
and  supply  all  his  wants^  and  thereupon  did  there  during  all  said  time 
[ante,  §  84]  withhold  from  and  neglect  and  refuse  to  give  and  administer 
to  the  said  X.  sufficient  and  wholesome  meat,  drink,  food  and  clothing  for 
the  due  sustenance  of  the  said  Z.  and  the  protection  of  the  said  X.  from 
the  cold  [or,  eta,  setting  out  the  neglect  according  to  the  special  facte], 
whereby  the  said  X.  became  greatly  enfeebled  and  debilitated  in  body  and 
impaired  in  health,  and  on  the  day  of  the  finding  of  this  indictment,  and 
for  a  long  time  before,  was  and  is,  by  reason  thereof,  in  a  sick  and  feeble 
condition  of  body,  and  permanently  injured  in  health  and  physical  consti- 
tution [or,  eta,  stating  the  special  facts  of  the  case];  against  the  peace,  eta' 

§  753.  Same  under  statute. — Where  a  statute  makes  pun- 
ishable one  who,  ^^  having  the  care  or  custody  of  any  child, 
shall  wilfully  cause  or  permit  the  life  of  such  child  to  be  en- 
dangered, or  the  health  of  such  child  to  be  injured,  or  who 
shall  wilfully  cause  or  permit  such  child  to  be  placed  in  such 
a  situation  that  its  life  may  be  endangered,  or  its  health  shall 
be  likely  to  be  injured,"  the  indictment  may  charge,  for  ex- 
ample,— 

That  A.,  eta,  on,  eta  [adding  the  eontinuando,  as  in  the  last  section,  or 
not,  at  the  election  of  the  pleader],  at,  eta,  having  the  care  and  custody  of 

iln  this  case  and  various  others  the  special  case;  as,  that  the  hus- 
there  would  perhaps  be  no  need  of  band  delegated  the  duty  to  her,  and 
specially  alleging  ability,  the  under-  supplied  the  means»  and  she  under- 
taking implying  it»  and  if  the  party  took  to  perform  it»  or  otherwise  as 
becomes  disabled  he  should  relin-  the  inculpating  fact  was.  For  forms 
quish  his  trust  Cowley  v.  P.,  supra,  and  precedents,  see  8  Chit  Crim. 
where,  among  other  things,  Folger,  Law,  830;  6  Cox,  C  C.  Ap.  40;  7  id. 
a  J.,  observed:  '<There  is  a  differ-  Ap.  80,  82;  Rex  v.  Ridley,  2  Camp, 
ence  between  a  natural  duty,  or  a  650;  Rex  v.  Smith,  2  Car.  &  P.  449; 
duty  imposed  by^'operation  of  law,  Reg.  v.  Chandler,  Deara  458,  6  Cox, 
and  a  duty  assumed  voluntarily  and  C.  C  519;  Rex  v.  Friend,  Rusa  &  Ry. 
that  may  be  put  off  voluntarily. **  20;  Reg.  v,  Ryhmd,  Law  R.  1  GL  CL 
p.  47&  99, 100. 10  Cox,  a  C  569;  Reg.  v.  &, 

'If  the  neglect  was  by  a  wife,  who  5  Cox,  C.  C.  279;  Reg.  v,  Nasmith,  42 

is  made  the  defendant,  while  the  IT.  C.  Q.  K  242;  Cowley  «.  P.,  21  Hon, 

legal  duty  was  on  the  husband,  the  415,  417,  88  N.  Y.  464^ 
allegations  should  be  shaped  to  cover 
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• 

one  X,  who  was  then  and  there  a  child  of  the  tender  age  of  five  years,^ 
did  then  and  there  wilfully  permit  the  health  of  the  said  child  to  be  injured 
and  its  life  endangered,  by  then  and  there  wilfully,*  and  well  knowing  the 
needs  of  said  child,  neglecting  to  provide  for  and  give  and  administer  to 
said  child,  proper,  wholesome,  and  sufficient  food,  meat,  drink,  warmth, 
clothing,  bed  covering  and  means  of  cleanliness  [or,  proper  and  needed 
medical  attendance,  medicines  and  nursing,  the  said  child  then  and  there 
being,  and  the  said  A.  then  and  there  well  knowing  it  to  be,  diseased,  sick 
and  ailing  in  body  and  greatly  in  need  of  the  same;  against  the  peace,  etc.^ 

§  753.  Abandoning  child  —  (On  statute). —  Under  a  statute 
making  it  a  misdemeanor  for  anyone  to  "unlawfully abandon 
or  expose  any  child,  being  under  the  age  of  two  years,  whereby 
the  life  of  such  child  shall  be  endangered,"  the  averments  may 
be, — 

That  A.,  etc,  on,  eta,  at,  eta,  did  unlawfully  and  wilfully  abandon  and 
expose  one  X.,  a  male  child  under  the  age  of  two  years»  whereby  the  life  of 
the  said  child  was  endangered  [by  then  and  there  laying  and  leaving  the 
said  child,  on  a  cold  night,  insufficiently  clothed,  in  a  certain  highway 
there]:  against  the  peace,  eta' 

§  754.  Neglecting  lunatic  —  (On  statute). —  Under  a  statute 
making  punishable  any  one  who  shall,  "  having  the  care  or 
charge,  or  concerned  or  taking  part  in  the  custody,  care  or 
treatment  of  any  lunatic,  etc.,  in  any  way  abuse,  ill-treat  or 
wilfully  neglect  such  lunatic,"  it  seems  to  be  accepted  as  ade- 
quate, though  it  is  hardly  specific  enough  on  the  general  prin- 
ciples of  criminal  pleading,*  to  aver, — 

That  A.,  eta,  on,  eta,  at,  etc.,  having  the  care  and  charge  and  being  con- 
cerned in  the  custody  and  treatment  of  one  X.,  who  was  then  and  there  a 
lunatic,  did  then  and  there  unlawfully  and  wilfully  neglect^  abuse  and  ilL 
treat  the  said  lunatic  Z.;  against  the  peace,  eta^ 

^Thetermsof  this  statute  are  fully  quotation,   it  does  not    allege  the 

covered  without  any   common-law  name  of  the  child,  or  contain  the 

averment  of  the  inability  of  the  child  matter  which  I  have  here  inserted 

to  take  care  of  itself.    So  that  such  in  bracket&    The  safer  course  for 

averment,  which  does  not  appear  in  the  pleader  is  to  retain  all  this  mat- 

the  precedent  before  me,  seems  not  ter,  though  doubtless  not  all  courts 

to  be  necessary.  And  see  S.  v.  Davis^  wiU  hold  it  to  be  necessary.    See 

70  Ma  467.  Crim.  Pro.,  I,  gg  624,  625. 

«  Cowley  tt  P.,  21  Hun,  415,  417,  83  <  Ante,  §  758,  note. 

N.  Y.  464.  »Reg.  v.  Porter,  Leigh  &  a  894,  9 

•Reg.  V.  White,  Law  R.  1  C.   a  Cox,  a  C  449;  Reg.  v.    Smith,    14 

811, 12  Cox,  a  a  Sa    if  the  indict-  Cox,  a  C.  89a     And  see  Re.^.  v. 

ment  in  this  case  is  fully  given  in  Rundle,  Dears.  482,  6  Cox,  C  C.  549; 

the  reports,  as  it  would  seem  to  be  in  S.  v.  Davis,  70  Ma  467. 
Cox,  though  there  cure  no  marks  of 
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§  755.  Against  town  for  not  maintaining  grammar  school. 

A  statute  made  it  the  duty  of  every  town  of  two  hundred 
families  or  householders  to  be  provided  with  a  grammar  school- 
master, of  good  morals,  well  instructed  in  the  Latin,  Greek 
and  English  languages.  And  another  section  directed  that  no 
one  should  be  employed  as  such  schoolmaster  unless  he  was 
educated  at  some  college,  and  had  certain  credentials,  etc., — 
a  sort  of  provision  which  the  rules  of  pleading  upon  statutes 
do  not  require  to  be  covered  by  allegations.^  Thereupon  it 
was  adjudged  good  to  aver, — 

That  the  town  of  A.,  eta,  on,  eta,  and  thence  oontinoally  until,  eta  [an/c , 
§  88],  At,  etc.,  did  and  still  does  contain  two  hundred  famUies  and  up  wart  Is; 
and,  during  aU  of  said  time  [ante,  %  84],  did  apd  stiU  does  there  neglect  to 
procure  and  support  a  grammar  schoolmaster,  of  good  morals,  well  in- 
structed in  the  Latin,  Greek  and  English  languages,  to  instruct  the  chil- 
dren and  youth  in  said  languages  [which  is  in  subversion  of  that  diffusion 
of  knowledge,  and  in  hindrance  of  that  promotion  of  education,  which  the 
principles  of  a  free  government  require  and  which  the  constitution  of  the 
commonwealth  enjoins*];  against  the  pedoe,  eta* 

§  756.  Neglects  resulting  in  death. —  The  forms  for  these 
are  sufficiently  explained  under  the  title  "Homicide."* 

§  757.  Other  neglects.—  The  forms  for  other  neglects  are 
easily  drawn  in  analogy  to  the  foregoing.* 

§  758.  Other  titles. —  The  practitioner  should  not  overlook 
the  other  titles  wherein  forms  for  various  neglects  under  them 
appear. 

1  Grim.  Pra,  I,  gg  682,  689.  family,  a  ff.  Fitts,  44   N.  H.  621. 

s  There  is  no  reason   to  suppose  Against  firemen  and  engineers  of 

that  the  matter  in  these  brackets*  engines  for  neglects,  10  Cox,  G.  C 

though  in  the  form  before  me,  is  Ap^  45;  Reg.  v.  Pardenton,  6  Coz, 

essential.    It  is  not  in  the  old  books  GL  C.  247.    Endangering  Uyos  of  rail- 

of  precedents,  and  it  is  within  what  road   employees,  P.  v.    DunkeU  39 

is  explained  ante,  §§  44-49.  Mich.  255,  256,  notei    Crossing  bar 

^Com.  V,  Dedham*  16  Masa  141.  without  pilot,  S.  u  Penny,  19  S.  C. 

*Ante,  §§  529-581.  For  loss  of  2ia  Master  of  vessel  leaving  sea- 
life  through  neglect  of  corporations,  men  behind  in  foreign  land,  Reg.  is. 
common  carriers,  proprietors  of  Smison,  1  Coz,  CL  C.  188:  Reg.  r. 
steamboats,  railroads,  eta.  Com.  u  Dunnett,  1  Car.  Sc  EL  425.  Signs  at 
East  Boston  Ferry,  18  Allen,  589;  road  crossings*  not  erecting,  S.  r. 
&  u  Gilmore,  4  Fost  (N.  EL)  461.  Manchester,  3  Baxter,  416;  &  v.  Loth 

*  Non-repair  of  sea  beach,  Reg.  v.  don,  8   Head,  264;   Louisville,  etc. 

Baker,   Law  R  2   Q.  B.  621.     Not  Turnpike  tx  a,  8  Heisk.   12a.   Not 

repairing  jail,  4  Went  PL  86dL    Not  putting  up  notjce  of  hours  in  a  day's 

coming  to  church.  Rex  v,  Fenton,  work,  Com.  u  Osbom  Mill,  130  Mass. 

Trem.  P.  C.  267.    Against  selectmen  8&    Negligently  compounding  med- 

of  a  town  for  neglecting  to  raise  and  icine,  &  v.  Smith,  66  Ma  92L 
apply  money  for  the  relief  of  soldier's 
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CHAPTER  LX. 

NEUTEtAUTY  LAWS,  OFFENSES  AGAINST.1 

§  769.  In  general. —  Acts  of  parliament  and  of  congress  have 
created,  in  England  and  the  United  States,  various  offenses 
against  the  neatrality  of  the  enacting  power,  chiefly  applicable 
in  times  of  war  between  friendly  nations.  Our  own  occupy  a 
chapter  in  the  Bevised  Statutes  of  the  United  States,^  and  there 
are  provisions  of  later  dates. 

§  760.  As  to  preeedents.—  The  English  and  American  stat- 
utes are  similar.  And  the  books  contain  some  precedents  of 
the  indictment  on  them.  Such  forms  are  seldom  called  for,  and, 
when  they  are  needed,  it  is  a  simple  matter  to  examine  them 
in  their  original  sources.  Therefore  the  author  deems  that  he 
shall  best  serve  the  reader  by  merely  referring  to  the  places 
where  they  may  be  found,  and  devoting  the  space  thus  saved 
to  what  will  be  oftener  required  in  practice.* 

iCrinL  Law,  I,  §  482.  And  see  Id.,  A  F.  25;  Reg.  v.  Rumble,  4  Fost  &  F. 
§§  481-485.  176;  Reg.  v.  Corbett,  4  Fost  &  F.  555. 
>  R.  a  U.  a,  g§  6281-^291  lUegal  privateering,  Henfield's  Oase, 
s  Attempting  to  make,  unlicensed,  Whart  St  Tr.  49,  60.  Issuing  corn- 
enlistments  for  the  service  of  a  for-  mission,  etc.,  U.  a  v,  Rejburn,  6  Pet 
eign  power,  9  Cox,  GL  C.  Ap^  6&  852.  Fitting  out  vessel  for  foreign 
Equipping  vessel  to  be  employed  bj  service,  U.  a  v,  Quincj,  6  Pet  446. 
one  foreign  state  against  another,  4  Setting  on  foot,  and  preparing  means 
id.  Ap.  27.  Enlisting  men  to  serve  as  for,  an  expedition  against  a  friendly 
sailors  in  war  vessels  against  foreign  power,  U.  a  u  Lumsden,  1  Bond,  6. 
friendly  powers,  Reg.  v,  Jones,  4  Fost 

For  NIGHT-WALKERS,  see  Vaoranct,  ota 
NOISES^  see  Nuisanol 
NON-FEASANCE,  see  Malfbasano^  eta 
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CHAPTER  LXL 

NOXIOUS  AND  ADULTERATED  POOD*  AND  THE  LIKE. 

§  761.  Elsewhere  —  Here. — The  public  nuisance  of  render- 
ing food  and  drink  noxious,  the  same  as  of  making  the  air 
impure  or  offensive,  belongs  to  the  next  chapter.  Still  some- 
thing of  what  may  be  deemed  q^M8^  nuisance  falls  appropriately 
within  the  present  title. 

§  762.  Nature  of  offense  and  indictment. —  This  wrong,  like 
various  others,  instead  of  being  punishable  by  reason  of  distinct 
principles  of  its  own,  derives  its  criminal  quality  from  the  dif- 
fering principles  which  govern  other  and  less  mixed  crimes, 
operating  in  the  several  classes  of  these  cases  in  differing  de- 
grees. Thus,  it  is  a  species  of  cheat,  or  attempt  to  cheat;  and 
some  sorts  of  it  are  almost  purely  such,  while  other  sorts  have 
but  little  of  this  ingredient.  Again,  it  is  a  species  of  assault 
and  battery,  the  battery  being  inflicted  by  the  deleterious  food 
taken  into  the  stomach,  or  it  is  an  attempt  to  commit  such 
battery;  and  some  sorts  of  it  are  almost  purely  such,  while 
others  have  less  of  this  quality.  Once  more,  it  is  a  species  of 
common  nuisance;  and  some  sorts  of  it  are  almost  purely  such, 
while  others  have  little  of  this  kind  of  offending.  And  the 
result  is,  that  the  indictments,  if  skilfully  and  properly  drawn, 
will  vary  with  the  cases ;  in  some,  it  will  be  much  like  the  non- 
technical indictment  for  assault  and  battery;'  in  others,  be 
similar  to  that  for  the  common-law  cheat;'  and,  in  others,  re- 
semble the  forms  for  nuisance,  to  be  considered  in  the  next 
chapter.    Hence, — 

§  763.  Formula. —  There  can  be  no  helpful  formula  for  the 
indictment,  adapted  to  all  cases,  except  in  outline.  The  allegSr 
tions  should  vary  with  the  sort  of  case,  as  well  as  with  the  spe- 

1  For  expositions  of  offenses  con-    at  Ck)MMON  Law;  CoKSPmACV;  Nui- 
nected  with,  see  Grim.  Law,  I,  g§*  484^    sancb. 

491,  558;  Crim.  Pra,  I,  §  534,  note;       Mn^e,  ^  307-309,  3H  818,  226. 
II,  §§  868,  878;  Stat  Crimes,  g§  988&,       *  Ante,  §§  373-376. 
note,  1134-1137.  And  oonsult  Cheats 
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cial  facts;  and,  if  the  proceeding  is  on  a  statute,  with  the  stat- 
utory words.    They  may  be,  for  example, — 

That  A.,  eta  [ante,  §§  74r-77],  on,  eta,  at,  etc.  [ante,  §  80],  did  unlawf ollj 
and  maliciously  mix  and  mingle  together  flour,  water  and  sundry  deleteri- 
ous and  poisonous  substances  to  the  jurors  unknown,^  and  bake  the  com- 
pound into  loaves  intended  to  resemble  and  resembling  good  and  whole- 
flome  bread,  and  did  then  and  there  unlawfully  and  maliciously  expose  the 
same  for  sale  and  sell  the  same  as  and  for  good  and  wholesome  bread  fit 
and  good  for  human  food,  and  in  particular  did  then  and  there  unlawfully 
and  maliciously  sell  one  loaf  thereof  to  one  X.  as  and  for  such  bread; 
whereas,  in  truth  and  in  fact,  the  said  loaves  then  and  there  were  not  good 
and  wholesome  bread,  and  were  not  fit  to  be  eaten  by  man,  but  were  a 
poisonous  and  deleterious  compound  [or,  setting  out  any  other  wrong 
within  the  title  of  this  chapter  according  to  its  particular  nature  afld  spe- 
cial facts];  all  of  which  the  said  A.  then  and  there  well  knew;  against  the 
peace,  eta  [ante,  §§  65~69].s 

§  764.  Selling  noxious  bread  —  (Common  form). —  A  form 
adjudged  in  an  English  case  good  at  the  common  law,  and  by 
Chitty  transferred  into  his  book  of  precedents,  is,  with  slight 
omissions  of  what  no  one  would  deem  material, — 

That  Ai,  eta,  on,  etc.,  and  thence  continually  during  the  period  of  six 
months  next  following  [ante,  §g  81-84],  at,  etc.,  was  employed  and  intrusted 
to  make  and  deliver,  for  the  use  of  the  X.  asylum  there,  at  which  asylum 
were  children  provisioned  and  fed  to  the  number  of  one  thousand  and 

iCk)mparewithposf,g764andnote.  Indtano.— Schmidt  v,  S.,  78  Ind. 

>  This  formula,  if  accepted  as  a  41,  42. 

guide,  will  not  cast  upon  the  pleader  loum,—  8.  n.  Close,  85  Iowa,  570. 

any  heavy  burden  of  allegation.  Still  Maesachusetts, —  Com.  v,  Boynton, 

the  reader  will  see,  as  we  proceed,  12  Cush.  499;  Com.  v.  Flannel  ly,  15 

that  in  some  respects  it  is  a  little  Gray,  195;  Com.  v.  O'Donnell,  1  Allen, 

more  minute  than  the  course  of  de-  598;  Com.  v,  McCarron,2  Allen,  157; 

cision  would  seem  to  require.    But  Com.  v.  Farren,  9  Allen,  489;  Com.  v, 

it  is  hardly  desirable  in  these  cases,  Nichols,  10  AUen,  199;  Com.  v.  Ray- 

and  perhaps  not  safe,  to  omit  every-  mond,  97  Mass.  567;  Com.  v.  Smith, 

thing  permitted  by  any  court.    For  108  Masa  444;  Com.  v.  Chase,  125 

forms  and  precedents,  see  2  Chit  Mass.  202;    Com.  v,   Luscomb,  180 

Crim.  Law,  556-560;  4  Cox,  (X  C.  Ap^  Mass.  42;  Com.  v,  Evans,  182  Masa  11. 

14;  Rex  v,  Dixon,  8  M.  &  &  11;  Reg.  New  Hampshire,— 8.  u  Buckman, 

V.  Stevenson,  8  Fost  &  F.  106;  Webb  8  N.  EL  208. 

V.  Knight,  2  Q.  R  D.  580;  Francis  v.  New    York.  —  Goodrich    ix.    P.,   8 

Maas,  8  Q.B.D.  841;  Sandys  u  Small,  Parker,  Q  Q  62%  19  N.  Y.  574 

8  Q.  R  D.  44a  North  Carolina.— &.  v.  Smith,  8 

Connecticut  —  S.    u   Stanton,   87  Hawks,  878. 

Conn.  421.  Tennessee,—  Levi  m  Sb»  4  Baxter, 

(?eoit/ia.— Downing  u  8^  66  Ga.  289. 
16a 

441 


§  765.]  SPBOIFIO  OFFEK6B8.  [BOOK  m. 

more,  certain  loaves  of  good  household  bread*  for  the  use  and  supply  c* 
the  said  children  at  and  for  a  certain  price  to  be  to  him  the  said  A.  paid 
for  the  same;  and  that  he  the  said  A.,  being  so  employed  and  intrusted 
[but  being  an  eTil-disposed  person  and  not  r^arding  the  laws*  eta,  with 
force  and  arms,  eta^J,  did,  at  the  times  and  place  aforesaid,  onlawfnlly, 
falsely,  fraudolently  and  deceitfully  [and  for  his  own  lucre 'J,  in  the  coarse 
of  the  said  employ,  and  in  breach  of  his  trust  and  duty,*  deliTer  [and  cause 
to  be  delivered  ^]  unto  Y.  and  Z.,  being  respectively  officers  and  servants 
belonging  to  the  said  asylum,  divers,  to  wit,  two  hundred  and  ninety-seven 
loaves  of  bread,  as  and  for  loaves  of  good  household  bread,  for  the  use  and 
supply  of  the  said  asylum  and  the  children  belonging  to  the  same;  whereas 
in  truth  and  in  fact  the  said  loaves  of  bread  were  not  good  household 
bread,  but  on  the  contrary  contained  divers  noxious  and  unwholesome  ma- 
terials not  fit  or  proper  for  the  food  of  man,*  and  the  said  A**  well  knew 
that  the  said  loaves  of  bread  were  not  good  household  bread,  but  that  the 
same  did  contain  such  noxious  materials;  against  the  peace,  etc.^ 

§  765.  Flesh  meat  for  food« — Comparing  the  preoedents,  we 
may  accept  the  following  as  a  good  form  for  the  common-law 
offense  of  exposing  for  sale  or  selling  unfit  flesh  of  animals  for 
food:  — 

That  A^  etc.,  on,  eta,  at,  etOi,  at  a  public  market  there  for  the  buying  and 
selling  of  flesh  meat  for  human  food,  did  unlawfully  and  deceitfully  expose 
publicly  for  sale  a  quantity  of  flesh  >  meat  as  and  for  sound  and  wholesome 
flesh  meat  fit  for  human  food;  whereas  in  truth  and  in  fact  it  was  not  sa 
and  this  the  said  A.  then  and  there  well  knew*  [or,  on,  eta,  at,  eta,  did 

1  Unnecessary.    Ante,  g§  48,  45^  4a  wise;  and  Bayley,  J.,  said,  ''that  it 

2  There  is  no  reason  to  suppose  that  was  peculiarly  within  the  defend- 
the  matter  in  these  brackets  is  essen-  ant's  knowledge  what  materials  he 
tiaL  Ante,  %  681  and  note.  In  like  used,  and  it  was  a  rule  in  pleading 
manner,  the  allegation  that  the  de-  that  a  party  may  allege  generally 
f endant  was  to  be  paid  for  the  bread  what  is  within  the  knowledge  of  the 
is  probably  immaterial;  but  it  seems  other  party."  Bex  o.  Dixon,  infra, 
appropriate  enough,  as  introducing  at  p.  14  To  the  like  effect  is  Good- 
the  element  of  cheat    Ante,  §  763.  rich  tn  P.,  10  N.  Y.  674. 

'Some  would  deem  it  prudent  to  *  Perhaps,  for  the  reason  suggested 

repeat  here  the  allegations  of  time  in  a  previous  note,  some  will  choose 

and  place,  and  so  avoid  a  question,  to  repeat  the  time  and  place  hera 

whatever  they  might  think  the  strict  ^  Bex  «.  Dixon,  8  If.  ft  a  11,  S  Chit 

law  to  be.  Grim.  Law,  55a    And  see  the  forma 

<  The  principle  stated  Grim.  Fta,  I,  in  the  next  three  preceding  pages  of 

-§  833,  shows  this  clause  to  be  imma-  Chitty. 

teriaL  And  see  ante,  §  621,  and  places  "  As  to  the  reason  for  using  this  ad- 
there  cited.  jective,  see  ante,  §  592;  note,  **  meat** 

*It  was  objected  that  the  noxious  *Beg.  v,  Stevenson,  8  Fost  &  F. 

materials  ought  to  have  been  speoi*  lOa    There  being  here  no  allegation 

fied.    But  the  court  thought  other-  of  a  sale,  the  charge  may  be  deemed 

443 


CH.  LZI.]  NOXIOUS  AND  ADULTBSATBD  FOOD.  [§  766. 

knowingly,  deceitfully  and  malioionsly  expose  to  sale  and  sell  to  diyera 
persons  to  the  jurors  unknown  (or  to  one  X)  divers  quantities,  to  wit»  five 
hundred  pounds  of  beef,  to  be  used  and  eaten  as  food  for  man,  as  and  for 
good  and  wholesome  beef  and  fit  for  the  food  of  man;  whereas  in  truth 
and  in  faot  the  said  beef  was  not  good  and  wholesome  beef  and  was  not  fit 
for  the  food  of  man,  but  was  unwholesome  and  diseased,  and  unfit  to  be 
eaten  by  man,  and  this  the  said  A*  then  and  there  well  knew  i];  against  the 
peace,  etc.* 

§  766.  Poisoning  well. —  It  is  good  at  oommon  law  to  al- 
lege,— 

That  A.,  eta,  on,  eta,  at,  eta,  did  maliciously  put  into  the  well  there  of 
one  X.,  near  to  the  dwelling-house  of  the  said  X.,  from  which  well,  as  the 
said  A.  then  and  there  knew,  the  said  X.  and  his  wife  and  family  were  in 
the  daily  and  constant  habit  of  drawing  water  and  drinking  and  using  the 
same,  sundry  carcasses  of  dead  rats  [with  the  intent  thereby  to  poison  and 
render  unwholesome  the  water  of  the  said  well,  and  to  injure  the  said  X 
and  his  said  wife  and  family*];  by  reason  whereof  the  waters  of  the  said 
well  became  [the  said  A.  then  and  there,  and  while  putting  the  said  oar- 
casses  into  the  said  well,  knowing  they  would  become  *]  greatly  corrupted, 
unwholesome  and  poisonous,  and  the  said  Z.  and  his  said  wife  and  family 
were  greatly  injured  by  the  drinking  and  using  thereof;  against  the  peace, 
eta* 

within   the  principle   of  attempt  tain   unwholesome    and  poisonous 

And,  in  attempt,  the  defendant  must  beef,  and  did  then  and  there  receive 

contemplate  the  particular  evil  re-  pay  for  the  same;  to  the  great  injury 

suit.    Grim.  Law,  I,  §  729.    Hence,  of  the  said  Z.  and  his  family,  to  the 

he  must  be  aware  of  the  deleterious  great  nuisance  of  the  good  citizens 

quality, — ^an  element  which  the  cases  of  the  state,  and  against  the  peace, 

seem  generally  to  require  even  in  eta" 

the  substantive  form  of  this  offense.  Diseased  cow.—  For  a  form  for 

See,  for  example,  Ck>m.  tn.  Boynton,  12  selling  a  diseased  oow  in  a  public 

Gush.  49d.    Ck>mpare  with  Seibright  market,  see  4  Cox,  G.  G.  Ap.  14 

i^S.,2  W.  Va.591;  Bumbyv.  BoUett,  >The  matter  in  these  brackets  is 

16  M.  &  W.  644  not  in  the  form  before  me.    It  is  in^ 

1  Qoodrich  u  P^  8  Parker,  G.  G.  622,  serted  here  for  the  oonvenience  of 

19  N.  T.  574  any  pleader  who  may  deem  it  essen- 

*  Probably  the  courts  would  not  tiaL    And  see  the  next  nota 

quite  agree  as  to  how  much  this  in-  *  Not  in  the  form  before  me;  which, 

dictment  could  be  out  down   and  without  the  matter  in  either  of  these 

leave  it  good.     In  £L  t^  Smith,  8  bracket8,was  adjudged  good.  Plainly 

Hawks,  878,  the  allegations,  contain-  these  allegations  strengthen  the  in- 

ing  little  but  surplusage,  were  held  dictment,  but  probably  most   will 

good  at  the  common  law, —  deem  it   sufficient   without   them. 

"  That  A.,  eta,  on,  eta,  at,  eta,  did  Yet,  for  caution,  if  nothing  more, 

unlawfully,  falsely,  maliciously,  mis-  their  insertion  may  in  some  circum- 

chievously  and  deoeitfully  sell  and  stances  be  wise, 

dispose  o(  to  one  X.  and  others,  cer-  ^  S.  v.  Buckman,  8  N.  H.  208L 
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§  767,    Various  forms  wnder  stcUutes: — 

Unwholesome  provisions. —  Under  the  words  "knowingly 
sell  any  kind  of  diseased,  corrapted  or  unwholesome  provisions, 
whether  for  meat  or  drink,  without  making  the  same  fully 
known  to  the  buyer,"  ^  the  allegations  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  knowingly  seU  to  one  X  a  certain  piece 
of  diseased,  oorrupted  and  unwholesome  provisions,  to  wit,  one  hind  leg  of 
veaU  then  and  there  knowing  the  same  to  be  diseased,  oorrupted  and  un- 
wholesome,^ and  without  making  the  said  condition  of  the  said  veal  fully 
known  to  the  said  X.;  against  the  peace,  eta* 

§  768.  Haying  an  wholesome  meat  for  sale. — Under  a  pro- 
vision to  punish  one  who  "  kills  for  the  purpose  of  sale  any  sick, 
diseased  or  injured  animal,  or  who  sells  or  has  in  his  possession 
with  intent  to  sell  the  meat  of  any  such  sick  or  diseased  or  in- 
jured animal," — must  it  be  averred,  to  cover  the  interpreted 
latter  clause,  that  the  defendant  knew  the  unfit  condition  of 
the  meat?*  The  majority  of  the  court  adjudged  it  necessary 
to  allege  that  the  intended  sale  was  to  be  "  for  food."  And  so 
the  following  would  seem  to  suffice, — 

That  A.,  eta»  on,  eta,  at,  etc.,  did  unlawfully  have  in  his  possession,  with 
the  intent  then  and  there  to  sell  the  same  to  be  used  and  consumed  for 
human  food,  the  meat  of  certain  sick,  diseased  and  injured  hogs'  [knowing 
the  same  so  to  be*];  against  the  peace,  eta^ 

§  769.  Calf  too  young. —  Upon  the  words  "kills  or  causes  to 
be  killed,  for  the  purpose  of  sale,  any  calf  less  than  four  weeks 

^  Mass.  R  Sb,  ch.  181,  §  1.  hogs  are  judiciaUy  known  to  be  ani- 
'  This  extending  of  the  allegations  mals,  this  circumlocution  is  useless, 
bejond  the  mere  words  of  the  statute  Ante^  §  346  and  note, 
was  held  to  be  necessary.    Compare  *  Not   in   the    form    before    me. 
with  post,  §§  768,769;  but  the  reader  Whether  necessary  or  not  wiU  de- 
will  observe  that  the  terms  of  the  pend  on  how  the  statute  is  inter- 
statutes  differ.  preted.    Ante,  §  767  and  nota    I  pre- 
>Com.  V.  Boynton,  12  Cush.  499.  sume  that,  on  this  point,  the  just 
The  word ''confectionery  "would  not  view,  reconciling  the  cases  and  fol- 
be  sufficiently  definite  in  allegation,  lowing  the  true  reason  of  the  law. 
And  see,  for  form.  Com.  v.  Chase,  125  does  not  require  this  allegation  where 
Mass.  202.  neither  the  word  **  knowingly  "nw 
^Ante,  §  767  and  note.  its  equivalent  is  in  the  statute,  but 
ft  In  the  form  before  me  the  ezpres-  otherwise  where  it  i& 
sion  here  is,  **  the  meat  of  certain  sick,  ?  Schmidt  v.  S.,  78  Ind.  41, 42b  Corn- 
diseased  and  injured  animals,  to  wit,  pare  with  Com.  v,  Raymond,  97  Mass. 
the  meat  of  certain  hog&"    But  as  567;  post,  %  769. 
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old,"  knowledge  not  being  an  affirmative  element  in  the  of- 
fense,* it  will  be  good  to  aver, — 

That  A^  etc.,  on,  eta,  at»  eta,  did  nnlawfally  kill  a  oertain  calf  less  than 
four  weeks  old,  with  the  intent  then  and  there  to  sell  the  meat  thereof  [for 
human  food  2];  against  the  peace,  eta> 

§  770.  Adulterated  milk. —  In  some  of  the  states,  statutes, 
in  terms  not  entirely  identical,  make  it  a  crime  to  sell  or  keep 
for  sale  adulterated  milk.^  The  Massachusetts  provisions,  which 
have  varied  more  or  less  from  time  to  time,  are,  in  part,  as  ap- 
pearing in  the  ^^  Public  Statutes,"  that  one  shall  be  punishable 
who, "  by  himself  or  by  his  servant  or  agent,  or  as  the  servant 
or  agent  of  any  other  person,  sells,  exchanges  or  delivers,  or 
has  in  his  custody  or  possession  with  intent  to  sell  or  exchange, 
or  exposes  or  offers  for  sale  or  exchange,  adulterated  milk,  or 
milk  to  which  water  or  any  foreign  substance  has  been  added." 
And,  further  on,  that,  ^'in  all  prosecutions  under  this  chapter, 
if  the  milk  is  shown  upon  analysis  to  contain  more  than  eighty- 
seven  per  cent,  of  watery  fluid,  or  to  contain  less  than  thirteen 
per  cent,  of  milk  solids,  it  shall  be  deemed  for  the  purposes  of 
this  chapter  to  be  adulterated." '  If,  in  the  former  of  these 
provisions,  the  last "  or  "  is  interpreted  in  the  sense  of  "to  wit," 
so  that  the  last  clause  is  explanatory  of  the  meaning  of  "  adul- 
terated milk,"  *  and  if  the  latter  provision  is  construed  as  de- 
claring adulterated  all  milk  below .  its  standard  of  richness, 
whether  a  foreign  substance  has  been  added  to  it  or  not,^  the 
description  of  the  milk  in  the  indictment  need,  on  principle, 
be  only  that  it  is  "  adulterated,"  without  anything  as  to  the 
manner  or  elements  of  its  adulteration.^  In  this  view  the  aver- 
ments may  be  simply, — 

That  Ai,  eta,  on,  eta,  at,  eta,  unlawfuUy  sold  to  one  X  one  quart  of. 
adulterated  milk  [or,  had  in  his  custody  and  possession  one  hundred  gal- 
lons of  adulterated  milk,  with  intent  to  sell  the  same;  or  exposed  and  of- 
fered for  sale  one  hundred  quarts  of  adulterated  milkj;  against  the  peaces 
eta 

^Ante,  8  661,  note, and  places  there  ^Mass.  Pub.  Stats.,  oh.  67,  §§  6, a 

referred  to;  post,  §  77a  *  Com.  v.  Farren,  9  AUen,  489,  491 

>  Not  in  the  form  before  ma  Ante,  ?  Ck>m.  ix  Luscomb,  180  Masa  42, 44; 

8  76a  Com.  tx  Evans,  182  Masa  ll 

*ConL  tx.  Rajrmond,  97  Masa  667.  ^Ante,  §  668,  nota 

«Stat  Crimes,  §§1124-1127. 
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The  anthor  is  not  aware  that  the  books  contain  anything 
against  the  sufficiency  of  this  form.  But  pleaders  have  been 
in  the  habit  of  charging  the  offense  more  volaminonsly,  and 
so  the  courts  have  had  no  occasion  to  decide  whether  or  not 
less  of  allegation  would  suffice.    Thus, — 

That  A^  eta,  on,  eta,  at,  eta,  did  unlawfuUy  sell  to  one  X  [of  IL^],  [for 
the  sum  of  thirty-five  cents'],  a  quantity,  that  is  to  saj,  eight  quarts,  of 
adulterated  milk;  that  is  to  say,  a  certain  quantity,  to  wit,  six  quarts  and 
one  pint  of  milk,  to  which  a  certain  quantity,  that  is  to  say,  three  pints  of 
water  had  been  added;  against  the  peace,  eta> 

§  771.  Adulterated  Hqnors.— Where  one  is  declared  punish- 
able **  who  shall  manufacture,  sell  or  keep  for  sale  any  spirit- 
uous or  intoxicating  liquors,  which  are  adulterated  with  any 
deleterious  or  poisonous  ingredients;  or  shall  manufacture,  sell 
or  keep  for  sale  any  spirituous  or  intoxicating  liquors  made  and 
compounded  in  imitation  of  the  liquors  known  as  rum,  gin, 
brandy,  whiskey,  elder  brandy,  or  wine,  and  which  are  adul- 
terated with  any  deleterious  or  poisonous  ingredients,"  *  the 
allegations  for  the  keeping  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  unlawfully  keep  for  sale  intoxicating 
liquors*  [proceeding  now  on  the  former  part  of  the  statute]  adulterated 
with  deleterious  and  poisonous  ingredients*  [or,  proceeding  on  the  latter 
part  of  the  statute^  intoxicating  liquor  made  and  compounded  in  imitation 
of  the  liquor  known  as  port  wine,  and  adulterated  with  deleterious  and 
poisonous  ingredients];  against  the  peace,  eta^ 

1  Needless.    Ante,  gS  78, 70.  and  proofs  in  Com.  fh  Losoomlv  180 

s  In  most  of  our  states  not  required*  Mass.  42.    For  other  precedents,  see 

Ante,  g  648,  and  nota  Com.  v,  Farren,  0  Allen,  489;  Com.  v. 

'Com.  V.  Evans,  183  Miasa  11.    If  McCarron,  3  Allen,  157;  Com.«iFlan- 

the  adulteration  needs  to  be  particu-  nelly,  16  Gray,  195;  Com.  v,  ODon- 

larized,  certainly,  in  reason,  It  may  nell,  1  AUen,  698;  Com. «.  Smith,  108 

be  done  more  briefly;  as,  '*  ten  quarts  Masa  444;  Com.  tx.  Nichols,  10  Allen, 

of  adulterated  milk,  consisting  of  a  199. 

mixture  of  milk  and  water; "  add-  *  Conn.  Oen.  Stats  of  1866^  tik  63, 

ing,  if  now  the  pleader  is  not  satis-  §  4a 

fled,  what  is  always  the  truth,  ''in  ^Ante^  % 644 and  nota 

proportions  to  the  jurors  unknown."  *  Possibly     some     may    question 

Or,  the  method  may  be,  ''ten  quarts  whether  thero  should  not  be  either 

of  adulterated  milk,  whereof  more  some  partioularization  here,  or  an 

than    eighty-seven   per   cent    was  allegation  that  the  ingredients  are 

watery  fluid,  and  less  than  thirteen  to  the  jurors  unknown.  Still,  on  the 

per  cent  was  milk  solids."    But  if  whole,  this  form  would  seem  to  be 

the  pleader  does  this,  he  must  avoid  sufficient    Ante,  §  764  and  nota 

the  sort  of  variance  which  was  fatal  ^  S.  v.  Stanton,  87  Conn.  421.  Under 

on  a  comparison  of  the  allegations  a  statute  making  it  penal  to  ''sell,  to 
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§  772.  Other  forms — if  required,  may  readily  be  drawn  in 
analogy  to  the  foregoing.^ 

the  prejudice  of  the  purchaser,  anj  X.,  who  was  then  and  there  the  pnr- 

article  of  food  or  any  drug  which  is  chaser,  a  certain  article  of  food,  to 

not  of  the  natnre,  substance  and  wit,  one  pint  of  gin,  which  was  not 

quality  of  the  article  demanded  by  of  the  nature,  substance  and  quality 

such  purchaser,"  a  conviction  was,  of  the  article  demanded  by  the  said 

in  Webb  v.  Knight^  2  Q.  E  D.  680  X.;  against  the  peace, eta" 

(and  see  Sandys  v.  Small,  8  <J^  R  D.  ^  For  keeping  and  selling  kerosene 

449),  sustained  on  the  allegation,—  oil  below  test»  Downing  vi.  &,  G6  Qa. 

''That  A.,  etc,  on,  eta,  at,  eta,  did  160l    Adulterating  seeds  by  dyeing, 

unlawfuUy  seU,  to  the  prejudice  of  Fxands  u  liaa^,  8  Q.  &  D.  84L 
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OHAPTEE  LXIL 

NUISAKGEL^ 

%  778,  774  IntiodnotioiL 
775-777.  In  geneiaL 
778»77a  Banatiy.  • 

780-787.  Bawdy-housa 

78&-790L  Combustible  and  other  dangerous  thin^L 
791,  7921  Common  soold. 
793-795i  DiBorderly  hoiiaa 
796^797.  Eayesdroppin^ 
798-80L  Evil  shows  and  ezhib{tIoii& 
80!^04  Exposure  of  person. 
806-809.  Cktming-housa 
810-810.  In  jurions  or  offensive  ah; 
817-822L  Liquor  and  tippling  shopa 
838-^^  Making  self  a  nuisance. 
827-88L  Noxious  and  offensive  trades,  ela 
882^  833.  Offensive  and  hurtful  noises. 
884  835i  Unwholesome  food  and  wateb 

§  773.  Elsewhere.—  Under  the  title  "  Way,"  forms  for  the 
various  injuries,  including  nuisances,  to  public  carriage  and 
foot  ways,  bridges,  navigable  rivers,  public  squares,  harbors, 
and  the  like,  will  be  given.  Most  of  the  other  nuisances  are 
for  this  chapter.  But  there  are  a  few  instances  of  what  would 
be  appropriate  here  being  placed  under  another  title;  as,  for 
example,  the  forms  of  indictment  for  the  common  nuisance  of 
Sabbath-breaking  are  put  into  the  chapter  on  the  ^^  Lord's 
Day/*« 

§  774.  How  chapter  diTided. —  We  shall  begin  with  what 
is  common  to  all  nuisances,  then  proceed  with  particolar 
ones.  Thus,  I.  In  general;  IL  Barratry;  III.  Bawdy-house; 
lY.   Oombustible  and  other  dangerous  things;  Y,  Common 

iFor  the  direct  expositions  of  the  Crim.  Pftx,  I,  §§  188,  376^  803,  77S, 

general  law  of  nuisance,  with  the  1417;  II,  $)813;  Stat  Grimes,  ^  20. 

pleading,  practice  and  evidence,  see  21, 158,  note,  189,  208;  note^  2H  252, 

Grim.  Law,  I,  §§  1071-1082;  GriuL  260a,  968,  078,  074r-977, 1070  and  note. 

Pra,  n,  §>i  860-874  Incidental,  Crim.  And  see^  under  the  seyeral  sub-heads 

Law,  I  §§  227,  236,  243,  244^  265,  316,  the  references  pertaining  to  them. 
317,  341,  419-422,  433,  490,  491.  681,       s^n^e,§66a 
792,  816-835;   II,  §§  21,  227,  965,  967; 
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scold;  VI.  Disorderly  house;  YIL  Eavesdropping;  VIII.  Evil 
shows  and  exhibitioDs;  IX.  Exposure  of  person;  X.  Gaming- 
house; XI.  Injurious  or  offensive  air;  XII.  Liquor  and  tip- 
pling shops;  XIII.  Making  self  a  nuisance;  XIV.  Koxious 
and  offensive  trades  and  business;  XV.  Offensive  and  hurtful 
noises;  XVL  Unwholesome  food  and  water. 

L    In   GENEBAIiii 

§  775.  Conclnslon  —  (^^To  common  nuisance/'  etc.). — 

The  question  whether  or  not  the  indictment  must  conclude  '^  to 
the  common  nuisance,"  etc.,  is  considered  in  other  connections. 
In  some  exceptional  cases,  there  is  ground  for  saying  that  it 
must;  and,  in  some  others,  plainly  it  need  not.  For  the  mass 
of  the  cases  there  is  for  requiring  it  no  reason  which  will  bear 
scrutiny.^  Yet  as  the  pleader  cannot  ordinarily  know  in  ad- 
vance what  some  precedent-loving  judge  may  hold,  the  safe 
course  will  be  to  have  this  conclusion  printed  in  all  his  blanks  ^ 
for  nuisance,  and  thus  forestall  trouble.  The  form  of  it  in  the 
precedents  varies.  Examples  are,  "  to  the  common  nuisance 
of  all  the  liege  subjects  of  our  said  lady  the  queen  there  in- 
habiting, being  and  residing,  and  going,  returning  and  passing 
through  the  said  streets  and  highways ; "  *  ^^  to  the  common 
nuisance  of  all  the  peaceable  citizens  of  the  state  there  resid-* 
ing,  inhabiting  and  passing;"^  ^Ho  the  common  nuisance  of 
all  the  liege  subjects  of  our  said  lord  the  king;"*  'Ho  the 
common  nuisance  of  all  the  liege  subjects  of  our  said  lady  the 
queen;"*  *'to  the  common  nuisance  of  all  the  citizens  of  the 
state  of  Indiana ; " ^  "to  the  common  nuisance  of  the  public ; "  • 
"to  the  common  nuisance  of  all  the  good  citizens  of  this  com- 
monwealth." *    Plainly  it  suffices,  and  in  reason  seems  to  be 

the  best  form,  to  say  — 

To  the  common  nuisance  of  all  the  people^  against  the  peac^  eta  [as  at 
ante,  g§  65-69]. 

iGrim.  Pra,  n,  §g  862-864    And  >8Chit  Grim.  Law,  672L 

as  to  partionlar  nuisances*  IcL,  g§  101,  *  ArchU  Grim.  PL  &  Ev.  (10th  edJ, 

900,  853,  810;  Stat  Crimes,  g  977.  687,  (19th  ed.)  962. 

iAnte,^6U  7  Mains  «l  a,  42  Ind.  827,  indict 

*  Archb.  Grim.  PL  A  Ey.  (19th  ed.)  ment  adjudged  ill,   but  on  cthei 

956.  grounds. 

4  a  V.  BaUey,  1  Fost  (N.  H.)  84a  ^a  v.  Odell,  42  Iowa,  75. 

Similar  in  Com  v.  Kimball,  7  Gray,  *Com  v.  Mohn,  2  Smith  (P&),  24a 
82a 
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§^  i  76,  777.]  8PB0IFI0  orFENBBs.  [book  in 

§  776.  Classifications  —  Unity  of  offense,— The  classifica- 
tions of  this  offense,  as  indicated  by  oar  several  sub-titles,  are 
only  for  convenience.  Intrinsically,  the  offense  is  one, —  com- 
mon nuisance.  If,  for  example,  a  man  at  a  particular  time 
and  place  gathers  staffs  offensive  both  to  the  sight  and  to  the 
smell,  and  likewise  noxious  to  the  health,  and  exhibits  and 
uses  them  in  a  manner  corrupting  also  to  the  public  morals, 
thus  doing  what  is  within  several  of  our  sub-heads,  he  com- 
mits simply  one  nuisance,  and  his  entire  wrong-doing  may  be 
charged  in  a  single  count.  Op,  if  he  keeps  a  place  for  bawdry, 
for  tippling,  for  common  gaming,  and  for  the  emission  of  offen- 
sive odors  and  noises,  he  thereby  perpetrates  one  common 
nuisance,  the  particulars  of  which,  embracing  what  would  con- 
stitute a  bawdy-house,  a  common  gaming-house,  a  tippling- 
house,  and  one  or  two  other  sorts  of  nuisance,  may  be  averred 
against  him  in  one  count;  while,  on  the  other  band,  it  is  un- 
doubtedly possible  to  carry  on  separate  and  distinct  nuisances 
at  the  same  time.^ 

§  777.  Formula  for  indictment. —  The  particulars  of  the 
averments  will  appear  under  the  subsequent  sub-titles.  What 
is  common  tn  all  the  cases  may  be, — 

^,  «ux  lante,  ^  74-77],  on,  eta  [ante,  §  80,  or  with  the  eonHmumd^ 
m  at  ignte,  %  88,  and  see  ante,  §§  81-84],  at»  eta  [ante,  §  80,  adding,  when 
neoessary,  a  setting  out  of  the  particular  placed  did,  eta  [describing  the  in- 
dividual  nuisance,  as  see  the  sub-titles  following];  to  the  common  nuisance 
of  all  the  people  [ante,  §  775^  against  the  peace,  eta  [ante,  gg  6&-09].> 

1  For  the  matter  of  this  section,  I  21;  Com.  v.  Kimball,  7  Gray,  828: 

have  not  before  me  specific  enunci-  P.    v,   Cunningham,  1  Denio,  524; 

ations  of  judges,  or  collections  of  Crim.  FtOk,  II,  §  lOS. 
adjudged  points,  sufficient  to  satisfy       ^^  For  precedents  and  forms,  see 

gentlemen  who  believe  nothing  to  Archb.  Crim.  PL  &  Ev.  (19th  ed.) 

be  law  except  what  appears  in  exact  055, 960, 962, 966,968. 987 ;  2  Crim.  Chit 

words  in  our  books  of  reports.    And  Law,  39-42, 48^  558-556;  8  id.  622-668. 

stUl  the  truth  of  this  matter  is  just  671-677,  1136&;  4  Went  PL  156, 190, 

as  certain  to  the  understanding  of  197,  218-227;  6  id.  884;  6  Cox,  C.  C 

every   competent   practitioner,    fa-  Ap.  75-78;  Trem.  P.  C.  195-199,  241 ; 

miliar  with  our  books  and  with  the  Rex  v.  White,  1  Bur.  838;  Rex  v.  Hig- 

course  of  the  courts,  as  if  it  were  ginson,  2  Bur.  1232;  Rex  u  Dewsnap^ 

printed  letter  for   letter  on  every  16  East,  194;  Rex  v,  Vantandillo,  4 

page  of  every  law  book  in  existenca  M.  &  S.  78;  Rex  v,  Burnett  4  M.  &  S. 

Some  illustrations  of  the  doctrine  272;  Rex  tx  Rogier,  1  B.  &  CL  272; 

may  be  seen  in  such  cases  as  Com.  v.  Rex  u  Taylor,  8  B.  &  C.  502;  Rex  n. 

Ballou,  124  Mass.  26;  Com.  v.  HiU,  14  Pedly,  1  A«  &  R  822;  Rex  v.  Tindall, 

Gray,  24;  Coul  u  lAUgley,  14  Gray,  6  A  &  E.  143;  Reg.  v.  Albert^  5  Q.  B. 
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OH.  lzil]                             nuisanob.  [§  778. 

n.  Babbatbt.* 

§  778.  Old  forms, —  The  precedents  for  the  indictment,  as 
given  in  the  older  books,  sufficiently  appear  in  "  Criminal  Pro- 

87;  Reg.  v.  Rosenthal,  Law  R.  1  Q.  R  Ida7io,—  'P.  v,  Bachanao,  1  Idaho 

93;  Reg.  v.  Saunders,  1  Q.  R  D.  15, 13  Ten  681;  P.  v.  Ah  Ho,  1  Idaho  Ter. 

Cox,  C.  a  116;  Reg.  v.  Webb,  1  Den.  691;  P.  v.  Goldman,  1  Idaho  Ter.  714. 

C.  C.  838,  2  Car.  &  K  938;  Reg.  v.  JZ/inoia— Raymond  u  P.,  9  Brad w. 

Henson,  Dear&  24;  Reg.  v.  Holmes,  844. 

Deara207,  8  Car.  &  K  860.  6  Cox,  Indiana.— Ellis  tx.  a,  7  Blackt  584; 

C.  a  216;  Reg.  u  Lister,  Dears.  &  R  Bloomhaf!  v.  a,  8  Blackf.  205;  Cable 

209,  210,  note,  7  Coz,  C.  C.  842,  844;  v.  a,  8  Blackt  531;  a  v.  Zimmerman, 

Reg.  V.  Crawshaw,  Bell,  C.  C  803,  8  2  Ind.  565;  McAlpin  t\  a,  3  Ind.  567; 

Coz,  a  C.  875;  Reg.  v.  Elliot,  Leigh  Huber  v.  a,  25  Ind.  175;  Neade]> 

&  C.  108;  Reg.  «.  Barrett,  Leigh  &  C.  houser  v.  a,  28  Ind.  257,  259;  Farrell 

263,  9  Coz,  a  a  255;  Reg.  t^  Thall-  v.  a,  38  Ind.  186, 187;  Crawford  r.  a, 

man,  Leigh  &  a  826, 9  Coz,  C.  C.  388;  33  Ind.  304;  Leary  v.  a,  89  Ind.  544; 

Reg.  V.  Stannard,  Leigh  &  C.  849;  Mains  v.  a,  42  Ind.  327;  Joseph  v.  a, 

Reg.  V.  Matters,  Leigh  &  C.  491;  Reg.  42  Ind.  870;  McLaughlin  v.  a,  45  Ind. 

V.  Rice,  Law  R  1  C.  C.  21, 10  Coz,  838;  Carr  v.  a,  50  Ind.  178;  Davis  v. 

C  C.  155;  Reg.  v.  Medley,  6  Gar.  &  P.  a,  52  Ind.  488;  Andery  v.  a,  56  Ind. 

292;  Reg.  v.  Grey,  4  Fost  &  F.  73;  828;  Collins  v.  a,  58  Ind.  5;  Moses  v. 

Reg.  V,  Bunyan,  1  Coz,  C.  C.  74;  Reg,  a,  58  Ind.  185;  Delano  v.  a,  66  Ind. 

V.  Watson,  2  Coz,  a  C.  876;  Reg.  v.  348:  Padgett  v.  a,  68  Ind.  46;  Doug- 

Orohard,  3  Coz.  C.  C  248;  Reg.  v.  lass  v,  a,  72  Ind.  885;  a  v.  Houck,  73 

Pridmore,  3  Coz,  C.  C.  578;  Reg.  v.  Ind.  87;  Lorimer  v.  a,  76  Ind.  495;  a 

Farrell,  9  Coz,  C.  Q  446;  Reg.  v.  Har-  v.  Welch,  88  Ind.  30a 

ris,  11  Coz,  C,  C.  659;  Reg.  v.  Reed^  Joioa. —  a  v,  Maurer,  7  Iowa,  406; 

12  Coz,  a  a  1;  Reg.  v,  Munro,  24  a  n  Cure,  7  Iowa,  479;  a  v.  Middle- 

U.  a  Q.  R  44^  46.  ton,  11  Iowa,  246;  a  v.  Schilling,  14 

Alabama. —  Wooster  t;.  a,  55  Ala.  Iowa,  455;  a  v,  Baughman,  20  Iowa, 

217;  Toney  «.  a,  60  Ala.  97.  497;  a  n  Freeman,  27  Iowa,  333;  a 

^rA;an«a& — a  v.  Mathis,  8  Pike,  v.  Harris,  27  Iowa,  429;  a  v.  Stapp, 

84;  a  V.  Hazle,  20  Ark.  156.  29  Iowa,  551;  a  v.  Allen,  82  Iowa, 

Colorado.—  Chase  tx  P.,  2  Cola  Ter.  248;  a  v.  Kaster,  85  Iowa,  221;  a  v. 

509l  Close,  85  Iowa,  570;  a  v.  Chartrand, 

Connecticut, —  Cad  well    t^    a,   17  86  Iowa,  691 ;  a  v,  Jordan,  89  Iowa, 

KkmiL  467;  a  «L  Main,  81  Conn.  572;  387;  a  v.  Alderman,  40  Iowa,  875;  a  v, 

a  V,  Thomas,  47  Conn.  546.  Odell,  42  Iowa,  75;  a  v.  Reininghaus, 

Da^to.— Ter.  v.  Stone,  2  Dak.  155,  48  Iowa,  149;  a  v.  Spurbeok,  44  Iowa, 

16a  667;  a  V,  Holmes,  56  Iowa,  58a 

Ftorido.— -King  «.  a,  17  Fla  188,  Zan«a&— a  v.  Teissedre,  30  Kan. 

18a  476*  480;  a  u  Nickerson,  30  Kan.  545, 

Oeorgia, —  Scarborough  «    a,  46  647. 

Ga.  26;  Warner  v,  a,  51  Gku  426;  Kentucky.— MoTriaon   v.   Com.,  7 

Dohme  «l  a,  68  Ga.  839.  Dana,  218;  Overshiner  v.  Com.,  2  R 

1  For  the  direot  ezpositions  of  this  Incidental,  CriuL  Law,  I,  §§  641,  974 

offense,  with  the  pleading,  practice  975;  Crim.  Pra,  I.  g§  470,  494^  580; 

And   evidence,  see   Crim.  Law,  II,  II,  g  868. 
68-69;  Crim.  Pra,  II,  g§  98-lOa 
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§  778.]                                      BPKOIFIO  OFFENSES.  [bOOK  III. 

cedore/'  accompaDied  by  all  needful  explanations.^    Omitting 
their  obvious  surplusage,— 

Monr.  844;  Smith  u  Com..  6  B.  Monr.  108  Ma8&  27;  Com. «.  Dunn. Ill  Masa 

21;  Wilson  v.  Com.,  12  B.  Monr.  2;  425,  426;  Com.  v.  Oaks,  113  Mass.  8; 

Barring  t;.  Com.,  2  Duv.  05;  Harlow  Com.  v.  Shea,  115  Masa  102;  Com.  v. 

u  ConL,  11  Bush,  6ia  Campbell,  116  Mass.  32;  Cohl  v.  Mo- 

Maine,—S,v.  Sturdivant,  21  Ma  9;  Ivor,  117  Masa  118;  Com.  17.  Costello, 

a  u  Haines,  80  Ma  65;  a  v.  Hart»  84  118  Mass.  454;  Com.  v.  Bulman,  118 

Ma  86;  a  v.  Payson,  87  Ma  861;  a  u  Ma8&  456;  Com.  v.  Cardoze,  110  Mass. 

Homer,  40  Ma  438;  a  v.  Stevens,  40  210;  Com  v.  BaUou,  124  Masa  26; 

Ma  559;  a  v.  Collins,  48  Ma  217;  a  Com.  v.  Kahlmeyer,  124  Mass.  822; 

V.  Boardnian,  64  Ma  528;  a  u  Ruby,  Coul  v,  Fraher,  126  Mass.  56:  Com.  tx, 

C8  Ma  548.  Ronan,  126  Mas&  59 ;  Com.  v.  Wardell, 

Ifanfland— Smithtx.S.,6QiIl,425;  128  Mass.  52;  Com.  v.  Sweeney,  181 

Wheeler  u  a,  42  Md.  568;  Claytons.  Mass.  579;   Com.  v.  Lavonsair,  132 

a,  60  Md.  272.  Masa  1;  Com.  v,  Roberts,  132  Masa 

Masaachuaetts,'-'  Com.  v.  Gowen,  7  267. 

Masa  378;  Jennings  v.  Com.,  17  Pick.  Michigatu — Palmer  o.  P.,  43  Mich. 

80;  Com.  v.  Tilton,  8  Met  282;  Com.  414^  415. 

u  Fisk,  8  Met  238;  Stratton  v.  Com,  Minnewta,—  a   v,    Reckarda   21 

10  Met  217;  Com.  v.  Brown.  18  Met  Minn.  47,  4a 

865;  Com.  v.  Smith,  6  Ciish.  80;  Com.  MiaaourL—  a  tx  Palmer,  4  Ma  453; 

V.    Moore,  11    Cush.    600;    Com  v,  Neale8t;La,10  Ma498;  av-Gardner, 

Haynes,  2  Gray,  72;  Com.  v.  Ashley,  28  Ma  90. 

2  Gray,  856;  Com.  v.  Kimball,  7  Gray,  New  Hampshire, —  Lord  t*.  a,  16 

828;  Com  v,  Hoye,  9  Gray,  292;  Com.  N.  R  825;  a  v.  Lord,  16  N.  R  857;  & 

v.  Buzton,10Gray,9;Comt7.Skelley,  v.  Bailey,  1  Fost  (N.  H)  343;  a  v, 

10  Gray,  464;  Com  v.  Hart,  10  Gray,  Leighton,  3  Fost  (N.  H.)  167;  a  v. 

465;   Com.  v.  Kelly,  12  Gray,  175;  Noyes,  10  Fost  (N.  H.)  279;  aviPres- 

Com  v.  Qainn,  12  Gray,  178;  Wells  oott,  83  N.  H  212;  a  v.  McGregor,  41 

tx.  ConL,  12  Gray,  326;  Com  v.  Howe,  N.  H.  407;  a  u  Perkins,  42 N.  H.  464; 

18  Gray,  26;  Com.  v.  Barnes,  13  Gray,  a  v.  Wilson,  43  N.  H.  415. 

26;   Com.  v.  Langley,  14  Gray,  21;  New  Jersey. — Morris,  eta  R  Ca  v. 

Com  V,  Hill,  14  Gray,  24;  Com  «.  a,  7  Vroom,  553,  554;  a  v.  Society 

Taylor,  14  Gray,  26;  Com  v,  Donovan,  for  Useful  Manut,  18  Vroom,  604^  505. 

16  Gray,  18;  Com.  u  Rumford  Chemi-  New  York. —  P.  u  Sanda  1  Johna 

oal  Works,  16  Gray,  231;  Com  u  78;  P.  v.  Townsend,  3  HiU  (N.  T.), 

Welsh,  1  AUen,  1;  Com.  v,  Gallagher,  479;  P.  v.  Cunningham,  1  Denio,  534; 

1  Allen,  592;  Com.  v.  Sullivan,  5  Allen,  Munson  u  P.,  5  Parker,  CL  CL 16;  Tay- 

511;  Com  uStahl,7Allen,304;  Com.  lor  v.  P.,  6  Parker,  a  CX  847;  P.  v. 

V.  Walton,  11  Allen,  238;  ConL  v.  Carey,  Sheldon,  57a 

Greenen,  11  Allen,  241 ;  Com.  v.  Blake,  North  Carolina, — a  v,  Langford,  8 

12  Allen,  188;   Com  v,  Wright,  12  Hawks,  381;  a  v.  Cobb^l  Dev.&Bat 

Allen,  190;  Com  v,  Norton,  18  AUen,  115;  S.  v.  Baldwin,  1  Dev.  A  Bat  195; 

550;  Com  v,  Hawka  13  Allen,  550;  a  u  Roper,  1  Dev.  &  Bat  208;  &  u 

Com.  V,  Harris,  101  Masa  29;  Com.  v,  lAngford,  3  Ira  354;  a  o.  Evana  5 

Smith,  102  Masa  144;  Com  t^.  Martin,  Ira  603;  S.  v.  Patterson,  7  Ira  70;  a 

108  Masa  29,  note;  Com  v.  Bennett,  «.  Wright,  6  Jones  (N.  G.),  d& 

iCrim.Pra,II,§§  98-103. 
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CH.  LXII.]  NUISAIICE.  [§§  779-T81. 

§  779,  Modified. —  It  is  believed  that,  for  modem  use,  the  fol- 
lowing  form,  wherein  the  substance  of  the  old  precedents  is 
preserved,  will  be  found  judicious:  — 

That  A.,  eta,  on,  etc.  [as  at  ante,  §  80,  or  with  the  eontiniiando  as  at  ante, 
§  S8,  at  the  election  of  the  pleader  i],  at,  etc.,  was  [adding,  if  the  pleader 
chooses,  for  so  are  the  old  forms,  and  yet  is]  a  oommon  barrator,  stirring 
np^  moving  and  procuring  strifes^  quarrels,  suits  and  oontroTersies  among 
the  people;  to  the  oommon  nuisanoe  of  all  the  people  [ante,  g  776];  against 
the  peace^  eta> 

III.  Bawdy-housb.* 

§  780,  Complicated  with  other  naisances. — In  the  facts  of 
cases,  bawdry  and  other  elements  of  nuisance  often  exist  to- 
gether m  a  house.  The  indictment  may  charge  all  in  a  single 
count,  not  being  thereby  rendered  double.^    Thus, — 

§  781.  Common-law  precedent. —  A  precedent  in  an  ap- 
proved book  is  with  its  surplusage, — 

That  A.,  eta,  on,  etc.  [and  on  diyeis  days  and  times  between  that  day 
and  the  day  of  taking  this  inquisition.    Better,  if  the  pleader  ohooses  the 

O^to.— Smith  V.  &,  88  Ohio  St  589  a  v.  Biggs,  82  Vt  881;  a  «l  Paige,  60 

(order  for  abatement);  Grofton  tt.  a,  Vt  445;  a  «.  Haley,  58  Vt  476. 
85  Ohio  St  848;  Matthews  tx  a,  85       Firgtnio.— Stephen    v,    Ck)m.,    8 

Ohio  St  58&  Leigh,  759. 

PennsylvankU'-'CoTtL  fk  Eokert,  8       TTisoonmn.— Taylor  v.  a,  85  Wi& 

Browne  (Pa.),  849;  Com.  tK  Reed,  10  89a 

Casey  (P^X  875;  Com.  n  Mohn,  8       CTht^ed  fiftofea— District  of  Colum- 

Smith  (Pa.).  848;  Com.  v.  Van  Siokle,  bia.    U.  a  v.  Royall,  8  Cranoh,  C.  a 

Brightly,  69;  Com.  v.  Spratt  UPhlla.  618,  620;  XL  a  u  Holly,  8  Cranch,  a 

865.  a  656,  658;  U.  a  u  Dixon,  4  Cranch, 

Bhode  Jstond.— a  fk  Hopkins,  5  C.  C.  107;  TJ.  a  v.  Jackson,  4  Cranch, 

R.  L  68;  Plastridge  «i  a,  6  &  L  76;  C.  a  488;  U.  a  v.  Milburn,  4  Cranch, 

a  V.  Traoey,  18  R.  I  81&  a  Q  719;  U.  a  «l  Benner,  5  Cranch,  a 

South  Carolina.— a  V.  Purse,  4  Mo-  C.  847;  TJ.  a  «.  MoDuell,  5  (^anoh. 

Cord,  478;  a  uRankin,  8  a  Q  48a  Q  C.  891. 

Tennessee.— Britain  v.  S,,  8  Humph.       >  (Mm.  Pro.,  H,  §  lOa 
808;  a  u  Pennington,  8  Head,  299;       >  For  the  precedents,  see  also  2  Chit 

Cornell  v.  a,  7  Baxter,  520;  a  «,  Crim.  Law,  232a;  Rex  u  Lever,  Trem. 

Wheatley,  4  Lea,  880.  P.  a  820;  Rex  v.  Spencer,  Trem.  P.  a 

Texa8.—B.  v.  Flynn,  85  Tex.  354;  a  284 
V,  Griffin,  48  Tex  588;  Thompson  v.        'For  the  direct  expositions  of  this 

a,  1  Tex.  Ap.  56,  57;  Lasindo  v.  a,  2  offense,  with  the  pleading,  practice 

Tex.  Ap^  59;  Thompson  rx  S.,  2  Tex.  and   evidence,   see   Crim.   Law,  I, 

Ap.  82;  Lowe  v.  a,  4  Tex.  Ap^  84,  36;  §§  1093-1096;  Crim.  Pra,  U,  §§  104- 

Johnson  v.  a,  4  Tex.  Ap.  68;  Thomp-  122.  Incidental,  Crim.  Law,  I,  g§  361, 

kins  17.  a,  4  Tex.  Ap.  161.  500,  686,  734*  974;  Stat  Crimes,  ^g  21, 

Vennont—Q.  v.  Nixon,  18  Vt  70;  279,  679. 

*  Ante,  %  776;  Crim.  Pra,  II,  §  lOa 
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continuing  form,^  to  say],  and  thenoe  continually  until  the  day  of  the  find- 
ing of  this  indictment  *  [with  force  and  arms  *],  at.  eta,  a  certain  common 
bawdy-house  [situate,^  eta]  unlawfully  and  wickedly  did  keep  and  main- 
tain; and,  in  the  said  house  [for  filthy  lucre  and  gain  a],  divers  evil-disposed 
persons,  as  well  men  as  women  and  whores,  on  the  days  and  times  afore- 
said [or,  during  all  the  time  aforesaid  ^],  as  well  in  the  night  as  in  the  day, 
there  unlawfully  and  wickedly  did  receive  and  entertain,  and  in  which 
said  house  the  said  evil-disposed  persons  and  whores,  by  the  consent  and 
procurement  of  the  said  A.,  on  the  days  and  times  aforesaid,  there  did 
commit  whoredom  and  fornication;  whereby  divers  unlawful  assemblies, 
riots,  routs*  affn^ys,  disturbances  and  violations  of  the  peace  [of  our  said 
lord  the  king  ^  and  dreadful,  filthy  and  lewd  offenses  in  the  same  house, 
on  the  days  and  times  aforesaid,  as  well  in  the  night  as  in  the  day,  were 
there  committed  and  perpetrated;  to  the  [great  damage*  and]  common 
nuisance  of  all  the  people  [ante,  %  775,  or  liege  subjects  of  our  lord  the 
king],  [in  manifest  destruction,  ruination  and  subversion  of  youth  and  other 
people,  their  mannersi  conversation,  estate  and  obedience,*  and]  against  the 
peace^  eta^* 

§  783.  Abridged  and  strengthened. — The  foregoing  form 
may  be  considerably  reduced  in  its  words,  without  taking  from 
it  anything  important.  The  following,  for  bawdry  only,  is  be- 
lieved to  be  good  at  the  common  law,  and  on  any  statate 
which  it  duly  covers,  and  likewise  to  be  stronger  at  one  place 
than  the  ordinary  precedents ;  thus,-:- 

That  A.,  eta,  on,  eta  [adding  the  continuando  if  the  pleader  chooses  ^^],  at, 
eta,  did  unlawfully  keep  and  maintain  a  house  open  to  the  public  ^^  night 
and  day  for  common  bawdry;  enticing  thereto  and  harboring  therein  lewd 

^Ante,  %  81.  the  pleader  prefers,  substitute  "of  the 

^Ante,  §§  82, 8&  people  of  the  state." 

*  Unnecessary.    Antef%^  *  Unnecessary.    Ante,  %  A 

*  Chitty  says   here,  referring  to  *  Needless,  within  the  principles  of 
J' Anson  v.  Stuart,  1  T.  B.  748,  754  ante,  §  48;  Crim.  Pra.  I,  g  647. 

^  Semble,  it  is  necessary  to  state  the  ^^2  Chit  Grim.  Law,  80.  Where  baw- 
local  situation,  and  therefore  it  may  dry  only  is  to  be  charged,  the  pleader 
be  prudent  here  to  say 'situate,' eta"  who  chooses  to  foUow  literaUy  an 
2  Chit  Crim.  Law,  40,  note.  This  old  precedent  will  be  likely  to  prefer 
suggestion  seems  not  to  have  been  the  one  in  Crim.  Pra,  II,  g  105.  Con- 
followed  in  England,  and  the  current  oeming  the  sufficiency  of  this  sort 
books  of  practice  do  not  contain  this  of  form,  and  for  a  suggestion  toward 
matter.  ArchU  Crim.  PL  &  Ev.  (19th  its  improvement,  see  post,  §  782,  and 
ed.)  960, 961.  Evidently  it  is  not  nee-  nota  [Conn  v.  &,  110  Ala.  56;  S.  «l 
essary.  Ante,  §§  179,  253,  and  the  Russell,  95  Iowa,  406^] 
notes,  and  places  therein  referred  to;  ^^  Ante,  §  777. 
Crina.  Pra,  II,  §  111.  "Open  to  pnblic.— The  words 
>  Unnecessary.  Crim.  Pra,  II,  §  108.  "  open  to  the  public  "  are  new  in  this 

*  Ante,  §  84  sort  of  indictment.  In  Mains  i\  S.,  42 
7  Evidently  not  necessary;  or,  if  Ind.  827,  an  indictment  in  the  com- 
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women  and  common  pro$titute8»  and  weak  and  deluded  lascivioas  men  at- 
tracted thereto  by  the  said  women  and  proetitutes*  and  enticing  men  and 
women  to  meet  there  for  common  bawdry;  thereby  causing  and  procuring 
common  bawdry,  fornication  and  adultery  to  be  committed  therein  night 
and  day,  and  youths  and  others  .to  be  corrupted  and  ruined  in  body,  mind 
and  estate;  to  the  common  nuisance  of  all  the  people  [ante,  §§  776,  777]; 
against  the  peace,  eta^ 

§  783.  On  statute. —  As  all  statutory  terms  should  be  duly 
covered,  the  pleader  will  often  from  necessity,  prudence  or 

mon  form  for  keeping  a  disorderly  FloricUk— King  tx  S.,  17  Fla.  1S8, 

house,  including   bawdry,  was  ad-  188. 

judged   ill   because,  as   the   court  Oeorgicu — Scarborough   «.    &,  46 

deemed,  it  did  not,  by  any  averment  Gku  26. 

of  the  special  location  of  the  house,  Idaha—  P.  «.  Buchanan,  1  Idaho 

or  by  any  other  averment,  show  an  Ter.  681;  P.  v.  Ah  Ho,  1  Idaho  Ter. 

injury  to  the  public;  that  is,  to  peo-  69L 

pie  not  dwelling  in  the  house.    And  lUinoia. —  Raymond  u  P.,  9  Brad  w. 

see  Crim.  Law,  1,  §  1109.    There  is  844 

ground  to  argue  that,  contrary  to  the  IndiancL — Mains  v.  S.,  42  Ind.  827. 

views  of  the  learned  tribunal  in  this  Iowa. —  S.  v.  Chartrand,  86  Iowa, 

case,  the  common  form  of  aUegation  691 ;  S.  v.  Alderman,  40  Iowa,  875;  S. 

does  show  such  injury  to  the  public;  v,  OdeU,  42  Iowa»  75;  S.  v.  Spurbeck, 

and  a  strong  evidence  that  it  does,  is  44  Iowa»  667;  &  v.  Holmes,  66  Iowa, 

its  common  acceptation  as  doing  it  588. 

Still  there  is,  at  least,  sufficient  force  Kentucky. —  B[arlow  v.   Com.,    11 

in  the  views  of  this  learned  court  to  Bush,  610l 

suggest  the  propriety  of  supplying  Maine. —  S.  v.  Homer,  40  Ma  488; 
the  defect,  whether  regarded  as  real  &  v.  Stevens^  40  Me.  559;  S.  v.  Board- 
er supposed.  And  the  introduction  of  man,  64  Me.  523. 
the  words  we  are  considering  seems  Maryland. — Smith  t%  S.,  6  Gill,  425i 
fuUy  to  supply  it,  though  they  are  Massachusetts.—  Jennings  v.  Ck)m., 
not  precisely  such  as  were  contem-  17  Pick.  80;  Com.  v.  Moore,  11  Gush, 
plated  by  the  court  as  the  natural  600;  Com.  v.  Ashley,  2  Gray,  856; 
method.  Com.  v.  Kimball,  7  Gray,  828;  Com. 

^It  will  be   convenient  for  the  v.  Hart,  10  Gray.  465;  Wells  v.  Com., 

reader  to  be  referred  here  to  some  12  Gray,  326;  Com.  v.  Langley,  14 

precedents,  though  they  are  a  part  Gray,  21;  Com.  v.  Hill,  14  Gray,  24; 

of  the  same  which  are  cited  ante.  Com.  v.  Taylor,  14  Gray,  26;  Com.  v. 

§  777.    2  Chit.  Crim.  Law,  89;  Reg.  v.  Donovan,  16  Gray,  18;  Coul  v.  Gar- 

Stannard,  Leigh  &  C  849,  9  Cox,  C.  doze,  119  Mass.  210;  Com.  v.  Ballou. 

C.  405;  Reg.  v.  Barrett,  Leigh  &  C.  124  Mass.  26;  Com.  v.  Lavonsair,  132 

268,  9  Cox,  C.  C.  255;  Reg.  v.  Rice,  Mas&  1. 

Law  R  1  C  CL  21, 10  Cox,  C.  C  155.  New  Hampshire.—  S.  v.  McGregor, 

Alabama,—  Wooster  v.  a,  55  Ala.  41  N.  H.  470. 

217;  Toney  v.  a,  60  Ala.  97.  North  CaroZttuz.— a  v.  Evans,  5 

Canneetieut—  CadweU   «l   a,   17  Ire.  60a 

Conn.  467;  a  u  Main,  81  Conn.  572.  O^to.— Crofton  v.  a,  25  Ohio  St  249. 

Dakota,—  Ter.  v.  Ston^  2  Dak.  156,  Tennessee.— 8,  v.  Wheatley,  4  I-ea, 

16a  28a 

455 


§  784]  8PB0IFI0  OFFBK8E8.  [bOOS   HL 

good  taste  draw  his  indictment  in  words  different  from  the 
foregoing.  Nor  will  he,  on  every  statnte,  be  required  or  care 
to  enter  into  all  the  expansions  which  caution  dictates  in  the 
common-law  indictment.*    For  example, — 

§  784,  House  of  ill-fame. —  The  statutes  of  various  states 
concide  in  making  it  punishable  for  one  to  ^*  keep  a  house  of 
ill-fame,  resorted  to  for  the  purpose  of  prostitution  and  lewd- 
ness." The  indictment  always  and  properly  covers  these 
terms,  and  some  of  the  precedents  expand  also  the  allegations 
in  analogy  to  the  common-law  indictment.  But  such  expan- 
sion has  been  adjudged  needless.*  The  neat  and  sufScient  form 
is,— 

That  A.,  etOf  od,  etc.,  and  thenoe  oontinoally  until  the  day  of  the  finding 
of  this  indictment,'  at,  eta,  did  unlawfuUy  keep  and  maintain  a  certain 
house  of  iU-fame,^  resorted  to  for  the  purposes  of  prostitution  and  lewdness; 
to  the  common  nuisance  of  all  the  people^^  against  the  peaoe^  eta* 

Texas.—  Thompson  v,  S.,  1  Tex.  Api  ohusetts,  see  ante,  §§  81-64^  and  the 

66^  57;  Lasindo  v.  S.,  2  Tex.  Ap  69;  places  there  cited.     See  also  ante, 

Thompson  v.  &,  8  Tex.  Ap.  82;  Tomp-  §§  775,  777. 

kins  v^  S.,  4  Tex.  Ap.  161 ;  Lowe  «.  S.,  ^  If  the  pleader  chooses,  he  can  add 

4  Tex.  Ap,  Si,  8&  here,  as  at  arUe,  %  788^  ''open  to  the 

Vermont,—  S.  v.  Nixon,  18  Vt  70.  public  night  and  day."    But,  assum- 

^  Thus,  where  an  indictment  sim-  ing  this  expression,  or  some  substi- 

ply  covering  the  statutory  words  re-  tute  for  it,  to  be  necessary  in  the 

cited  in  our  next  section  was  ob-  common-law  indictment,  I   cannot 

jeoted  to^  Metcalf,  J.,  speaking  for  see  that  it  is  therefore  so  in  this.    If 

the  whole  court»  and  holding  the  the  aUegations  without  it  do  not 

averments  adequate,  did  not  deem  it  show  a  public  injury,  they  set  out  a 

necessary  to  consider  whether  or  not  violation  of  the  statute,  declared  to 

they  satisfied  the  common-law  re-  be  punishable,  and  no  more  can  be 

quirements,  but  said:   *<We  are  of  required. 

opinion  that  this  is  a  case  in  which  *Not  in  the  form  before  me,  nor 

an  indictment  so  framed  is  suffi-  do  I  deem  it  necessary.  StiU  I  should 

cient;  because  no  allegation  of  any-  ordinarily  retain  this  clause  for  the 

thing  more  than  those  words,  ex  vi  reason  explained  ante,  §  775i 

terminorum,  import,  is  necessary  in  *  Com.  u  Ashley,  2  Gray»  856L  And 

order  to  show  that  the  defendant  for  forms  differing  more  or  less  from 

has  committed  the  statute  offensa"  this  one  under  the  same  statutory 

Com.  IX  Ashley,  2  Gray,  856,  357.  words,  see  &  «.  Homer,  40  Me.  438; 

s  As  see  note  to  ante,  §  78a    Also  S.  v.  Stevens,  40  Me.  559;  a  u  Odell, 

other  cases  cited  infra,  to  this  sec-  42  Iowa,  75;  S. «.  Chartrand,  86  Iowa, 

tion.  691;  S.  v.  Spurbeck,  44  Iowa,  667; 

'  Or,  without  the  contimiando,  as  Cadwell  v.  S.,  17  Conn.  467.    And  on 

the  pleader  electa    As  to  which,  and  similar  enactments.  Com.  v.  Kimball, 

the  form  of  the  eontinuando,  and  7  Gray,  828;  Wells  v.  Cool,  12  Gray, 

the  exceptional  doctrine  in  Massa-  32&    Texas. — The  Texas  statute  is 
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§  785.  Letting  for  bawdry, — There  are  differences  of  opin- 
ion as  to  the  precise  limits  of  this  common-law  offense,  and  the 
allegations  required  in  the  indictment.^  If  we  adhere  to  what 
is  believed  to  be  the  better  American  opinion,  that  the  conniv- 
ing landlord  is  answerable  criminally  as  keeper,*  the  foregoing 
forms  in  this  sub-title  will  suffice  for  the  pleader.  On  the  theory 
that  the  special  facts  must  be  set  out,  or  even  though  they  need 
not  be,'  it  will  be  good  to  aver, — 

That  A.,  etc.,  on,  etc.,  at,  eta,  unlawfuUy  did  knowingly  let  to  one  X.  a 
certain  hoose  there  situate,  of  him  the  said  A.  [oVt  of  whioh  he  the  said  A. 
had  then  and  there  the  control  and  the  power  of  letting  oat],  with  the  in. 
tent  that  the  said  A.  should  afterward,  daring  the  oontinuanoe  of  the  said 
letting  and  lease  thereof,  there  keep  and  maintain  the  same  as  a  common 
bawdy-hoase  [open  to  the  public  night  and  day  *] ;  and«  after  the  said  letting, 
on  the  day  and  year  aforesaid^  and  thence  continually  to  the  day  of  the 
finding  of  this  indictment^  the  said  X.  did,  with  the  connivance  and  pro- 
curement of  the  said  A.  as  aforesaid,  there  keep  and  maintain  the  said 
house  as  a  common  bawdy-house  [open  to  the  public  night  and  day],  [caus- 
ing and  procuring  great  numbers  of  lewd  and  debauched  men  and  women, 
common  prostitutes  and  rakes,  therein  to  assemble  and  remain  night  and 
day,  whoring,  committing  fornication  and  adultery,  misbehaving  them- 
selves,  and  debauching  their  own  and  the  public  morals  and  manners*]; 
against  the  peace,  etc.* 

§  786,  Same  on  statute. —  A  statute  made  punishable  any 
person  "knowingly  permitting,"  among  other  things,  "any 
house  or  building  "  "  to  be  used  or  occupied  "  "  as  a  house  of  ill- 
fame,  or  for  the  purpose  of  prostitution."  And  it  would  seem 
adequate  in  allegation  simply  to  cover  the  statutory  terms,  as 
before  explained ;  ^  but  the  precise  question  has  probably  not 

differently  expressed,  but  the  indict-  not  unlikely  that  some  courts  might 

ment  thereon  is  constructed  on  the  deem  matter  of  this  sort  important^ 

same  principles.  See,  for  it  and  form,  *  After  the  precedent  in  Smith  v. 

Thompson  «l  a,  8  Tex.  Ap.  82.    And  &,  S  Gill,  425w    The  indictment  was 

for  other  forms  see  the  other  cases  on  the  common  law,  and  was  ad- 

oited  ante,  g  783,  note,  **  Texaa"  judged  sufficient    In  the  transcrib- 

1  Crim.  Iaw.  I,  g§  1090-1096;  Grim,  ing  I  have  slightly  strengthened  it, 

Pra,  U,  g§  119,  IdOl  but  not  much,  except  by  the  matter 

*  CriuL  Pra,  I,  %  llfiL  in  brackets.  Compare  with  the  form, 
s  Id.,  §  120.  which  was  sustained,  in  Rex  v.  Pedly, 
^  Not  in  the  form  before  me,  but  1  A  &  EL  822.    For  other  forms,  see 

bare  introduced  for  the  reason  ex-  Com.  v,  Moore,  11  Cush.  600;  Ter.  tx 

plained  ante,  g  782,  note.  Stone,  2  Dak.  155, 160;  &  v.  Wheatley, 

•  Not  in  the  form  before  me,  which  4  Lea,  230;  Crofton  «l  a,  25  Ohio  St 
was  adjudged  sufficient;  but  it  is  d4a 

7  Ante,  §g  788,  784. 
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been  ad  judged.    The  substance  of  needlessly  prolix  averments, 
which  in  one  case  were  sustained,  is, — 

That  A.,  eta,  on,  eta,  at,  eta,  being  the  owner  of  a  oertain  house  there 
situate,  did  then  and  there  unlawfully  and  knowingly  permit  one  X.  to  ut» 
and  occupy  the  same  as,  and  for  the  purpose  of  keeping  therein,  a  house  of 
ill-fame,  and  for  the  purpose  of  common  prostitution  [the  statute  would 
seem  now  to  be  fully  covered,  but  the  form  proceeds  with  what  is  prob- 
ably surplusage;  namely],  and  therein,  then  and  there,  to  keep  divers,  to 
wit,  five  female  persons,  whose  names  are  to  the  jurors  unknown,  for  the 
purpose  of  prostitution,  with  the  intent  that  they  should  therein,  then  and 
there,  have  illicit  carnal  intercourse  and  commit  whoredom  with  divers,  to 
wit,  ten  men,  whose  names  are  to  the  jurors  unknown;  to  the  oommon 
nuisance  of  all  the  people  [ante,  §  775];  against  the  peace,  eta^ 

§  787,  Other  forms. —  The  offense  under  statutes,  and  even 
under  the  common  law,  may  occasionally  present  itself  in  as- 
pects different  from  those  already  contemplated  in  this  sub- 
title,* but  further  expositions  do  not  seem  required. 

IV.    OOMBUSTIBLB    AND   OtHEB    DaNGEBOUS  ThINGS.* 

§  788.  Explosiye  substance, —  The  allegations  for  the  com- 
mon-law offense,  adapting  to  our  use  a  form  adjudged  good  in 
England,  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  not  regarding  the  lives  and  security  of  the 
people,  unlawfully,  knowingly  and  wilfully  did  deposit  in  a  certain  ware- 
house and  premises  of  him  the  said  A.,  and  near  to  divers  streets  and  oom- 
mon highways  there,  and  to  divers  dwelling-houses  of  good  and  quiet 
people  there  residing,  to  wit,  in  N.  lane  in  M.  aforesaid,  divers  large  and 
excessive  quantities  of  a  oertain  dangerous,  Ignitable  and  explosive  fluid 
called  wood  naptha,  to  wit»  ten  thousand  gallons  thereof,  and  there,  from 
the  day  aforesaid  continually  until  the  day  of  the  finding  of  this  indict- 
ment, unlawfully,  knowingly  and  wilfully  did  keep  in  the  said  warehouse 
and  premises  and  near  to  the  streets,  highways  and  dwelling-houses  afore- 
said, the  said  fluid  in  such  large,  excessive  and  dangerous  quantities  as 
aforesaid;  by  reason  whereof,  during  the  time  aforesaid,  the  people  passing 
and  proceeding  ia,  through  and  along  the  said  streets  and  highways,  and 
those  residing  and  being  near  to  the  said  warehouse  and  premises,  were  in 
great  danger  and  peril  of  their  lives  and  property,  and  were  kept  in  great 

1  Crofton  V.  a,  25  Ohio  St  249.  mond  v.  P.,  0  Bradw.  844    Residing. 

2  Dance  hall.—  For  a  form  for  For  residing  in  a  bawdy-house,  P.  v. 
keeping  a  dance  hall,  where  men    Ah  Ho,  1  Idaho  Ter.  691. 

and  women  assemble,  then  go  away       '  For  the  direct  expositions!  see 
for  prostitution.  Cool  v,  Oardoze,  119    CriuL  Law,  I,  §§  1097-1100.     Inci- 
Mass.     210.     Patronizing.— For    a    dental.  Id.,  I,  §§  818,  581,  832,  1060; 
form  for  patronizing  a  house  of  ill-    Stat  Crimes,  §§  20,  21, 1112L 
fame  contrary  to  a  statute,    Ray- 
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alarm,  fear  and  terror,  and  were  greatly  impeded,  disturbed  and  incom- 
moded in  the  performance  of  their  lawful  occupations,  and  prevented  and 
deterred  from  using  the  said  streets  and  highways,  and  from  passing  and 
repassing  over,  through  and  along  the  same  as  otherwise,  and  but  for  the^ 
premises  aforesaid  they  could,  might  and  ought  to  have  done;  to  the  com- 
mon nuisance  of  all  the  people  [ante,  §  775],  against  the  peace,  eta^ 

§  789.  Ferocioas  dog. — Adapting  and  modifying  to  our  nse 
an  English  precedent,  and  so  strengthening  it  that  it  will  more 
certainly  satisfy  the  requirements  of  the  common  law  on  which 
it  is  drawn,  we  have, — 

That  A«,  eta,  on,  etc,  and  thence  contiDually  until  the  day  of  the  finding 
of  this  indictment  [ante,  g  777],  at.  etc.,  did  knowingly  and  unlawfully  keep 
unmuzzled  and  at  large,  near  unto  a  certain  highway  there,  whereon  people 
were  constantly  traveling  and  passing  and  having  occasion  to  travel  and 
pass,  a  certain  large  dog  i  ^hich  during  all  said  time  was  there,  as  the  said 
A.  well  knew,  fierce,  fertoious  and  dangerous,  and  used  and  accustomed  ta 
bite  mankind;  by  reason  whereof^  during  all  said  time,  the  people  aforesaid 
could  not  there  go^  return,  pass  and  labor  in  and  through  the  said  common 
highway  without  great  hazard  and  danger  of  being  bitten,  maimed  and 
torn  by  the  said  dog;  to  the  common  nuisance  of  all  the  people  [ante,  %  775], 
against  the  peace,  eta^ 

§  790.  Elsewhere  and  other  forms. —  Under  some  of  our 
other  snb-titles,  particularly  the  eleventh,  there  are  forms  which 
some  would  deem  appropriate  here.    And  see  the  note.* 

Y.  Common  Soold.* 

§  791.  No  old  precedents. — Though  this  offense  seems  often 
to  have  been  prosecuted  in  the  forming  periods  of  oar  law, 
singularly  not  a  single  precedent  for  the  indictment  has,  it  ia 

iReg.  V.  lister,  Deara  &  R  209,  7  >8Chit  CrinLLaw,64a    Foralikcv 

Cox,  G.  Q  842.    This  case  was  care-  form,  see  U.  &  o.  MoDuell,  6  Cranch, 

fully  and  twice  argued^  once  before  C.  C.  891.    For  knowingly  keeping 

the  entire  twelve  judges,  both  as  to  an  unruly  bull  in  a  field  through 

the  indictability  of  the  facts,  and  as  which  there  was  a  public  footway,  9 

to  the  sufSciency  of  the  avermenta  Chit  Crim.  Law,  642L 

The  judgment  was  practically  unan-  >  For  emitting  from  a  locomotive^ 

imous.    In  P.  v.  Sands,  1  Johna  78,  sparks  which  caused  fires,  Morris, 

which  was  an  indictment  for  keep-  eta  R.  Ca  v.  S.,  7  Vroom,  558, 554 

ing,  and  for  transporting  through  ^For   the  direct  expositions,  see 

the  streets,  large  quantities  of  gun-  Crim.  Law,  I,  §§  1101-1105;  Crim. 

powder  under  circumstances  anal-  Pra,  II,  §§  199-201.  Incidental,  Crim. 

ogoius  to  these^  the  particular  allega-  Law,  I,  §§  540,  948;  Crim.  Pra,  I« 

tioDs  were  by  the  majority  of  the  §g  470,  494;  II,  g  8ea 
court  held  not  duly  to  point  out  the 
danger. 
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believed,  come  down  to  us.    And  only  in  American  books  can 
any  form  for  it  be  found.    Still, — 

§  792.  Form. —  The  principles  on  which  the  indictment 
should  be  constructed  are  stated  in  the  English  books  and  con- 
firmed in  the  American.    It  may  allege, — 

That  A«,  eta,  on,  eta,  and  thenoe  continnaUy  until  the  day  of  the  find- 
ing of  this  indictment  [ante,  §  777],  at,  eta,  was  a  conunon  eoold,  continu- 
ally scolding  and  disturbing  the  peace  of  the  neighborhood  and  of  all  good 
and  quiet  people;  to  the  common  nuisance  of  all  the  people  [ante,  §  775]» 
against  the  peace,  eta^ 

YII.   DiSOBDKBLT   HoUSS.' 

§  793.  Elsewhere. —  A  bawdy-house  being  a  species  of  dis- 
orderly house,  what  is  said  under  the  sub-title  ^  Bawdy-house  '*  * 
should  be  consulted  as  a  part  of  this  sub-title.  It  is  so  also,  in 
a  degree  or  fully,  of  the  sub-titles  '^  Evil  Shows  and  Exhibi- 
tions," "  Gaming-house,*'  "  Liquor  and  Tippling  Shops,"  and 
^^  Noxious  and  Offensive  Trades  and  Business." 

§  794.  Formula  for  indictment. —  No  formula,  differing 
from  what  is  given  under  the  sub-title  ^  Bawdy-house,"  is  re- 
quired here.* 

1  This  is,  in  suhetanoe,  3ret  not  en-  where  the  impossible  setting  out  of 

tirely  in  exact  words,  one  of  two  the  words  is  not  required,  but  the 

<x)unts,  both   of  which  were   held  uttering  of  scandalous  and  infamous 

good,  in  Com.  v.  Mohn,  2  Smith  (Pa.X  words  in  the  highways.    Compare 

24a    The  other  count  alleged,—  with  afae,gg  241-248, 6S2-«35u  Should 

''That  the  said  A.,  on,  etc.  [as  be*  not  the  words,  in  this  sort  of  case, 

fore],  at,  eta  [being  an  evil-disposed  be  alleged?    It  seems  to  me  not  im- 

person,  unnecessary,  ante,  g  46],  [and  probable  that  some  of  our  judges 

designing,  contriving  and  intending  would  hold  that  they  must  ba    In 

the  morals  as  well  of  youth  as  of  connection  with  the  form  in  the  text, 

divers  other  citizens  of  this  com-  consult  the  somewhat  more  volumi- 

monwealth  to  debauch  and  corrupt,  nous  one  in  IT.  S. «  Royall,  8  Cranch. 

probably  mere  surplusage],  openly  GL  C.  620.    And  compare  with  U.  S. 

and  publicly  with  a  loud  voice,  in  v,  Ro3raU,  8  Cranch,  C.  CL  618,  where 

the  public  highways,  wicked,  scan-  a  form  not  greatly  differing  from 

dalous  and  infamous  words  did  utter  the  one  in  this  note  was  adjudged 

in  the  hearing  of  the  citizens  of  the  ilL    [Baker  v.  S.,  68  N.  J.  Ia  45.] 

commonwealth "  [oonduding  as  in  *  For  the  direct  expositions  of  the 

other  cases].  law,  pleading,  evidence  and  practice 

It  seems  to  me  that  there  is  more  relating  to  this  offense,  see  CrioL 

room  to  doubt  the  sufficiency  of  this  Law,  I,  §g  1106-1121;  Crim.  Pra,  U, 

form  in  general  American  practice  §§  272-283.    Incidental,  Crim.  Law. 

than  the  one  in  the  text    The  of-  1, §§  818,  861,  504;  Crim.  Pro,!, §  474 

f ense  here  charged  is,  not  the  con-  '  Ante,  §§  780-787. 

tinual  brawl  of  the  common  scold,  *  Ante,  §  79ii,    For  precedents,  see 
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§  795.  Common  form. —  A  common  form  of  the  indictment 
is,— 

Tliat  A.,  eta,  on,  eta,  and  thence  continually  until  the  day  of  the  find- 
ing of  this  indictment  [ante,  g^  81-84>  or,  if  the  pleader  chooses,  omitting 
the  continuando,  ante,  §§  80,  81],  at,  eta  [with  force  and  arms  ^],  a  certain 
common,  ill-governed  and  disorderly  house  [open  to  the  public,  or  open  to 
the  public  night  and  day*]  unlawfully  did  keep  and  maintain;  and,  in  said 
house  [for  his  own  lucre  and  gain'],  certain  evil-disposed  persons,  as  well 
men  as  women,  of  evil  name,  fame  and  conversation,  to  come  together,  on 
the  days  and  times  aforesaid,  there  unlawfully  and  willingly  did  cause  and 
procure;  and  the  said  persons  in  the  said  house  at  unlawful  times,  a«  well 
in  the  night  as  the  day,  on  the  dajrs  and  times  aforesaid,  there  to  be  and 
remain  drinking,  tippling,  cursing,  swearing,  quarreling,  and  otherwise 
misbehaving  themselves,  unlawfully  did  permit  and  suffer;  to  the  oommon 
nuisance  of  aU  the  people  [ante,  §§  775,  777],  against  the  peace,  eta^ 

Vn.  Eavbsdeopping.* 

§  796.  As  to  precedents  —  Elsewhere.— The  English  books 
furnish  no  precedents  of  the  indictment  for  this  offense.  A 
form  suggested  by  the  present  anthor  is  given  in  ^^  Criminal 
Procedure."* 

3  Chit  Grim.  Law,  89,  40;  8  Chit  Teaeas.—  &  tK  Flynn,  86  Tex.  354; 

Grim.  Law,  678;  6  Cox,  Q  Q  Api  78;  Johnson  tx.  &,  4  Tex.  Api  6a 

Rex  tk  Higginson,  2  Bur.  1282;  Reg.  United  States^^JJ.  &  v.  Benner,  5 

V.  Pridmore,  8  Cox,  a  G  578;  Re&  u  Cranoh,  a  C.  847. 

Munro,24n.  aQ.  &44^46L  ' Not neoessary.    Ante,%^ 

Indiana.— Bloomhufft;.S.,8Blackt  *  Not  in  the  precedent  before  me, 

205;  FarreU  v.  &.,  88  Ind.  186^  187;  or  generally  employed.    The  reasons 

Leary  v.  S,,  89  Ind.  544;  Mains  «.  &,  for  inserting  this   matter   are   ex- 

42  Ind.  827.  plained  ante,  §  782,  note;  Crim.  Pra, 

Jotoo.— a  u  Maurer,  7  Iowa,  40&  II»  §  273,  note. 

Kentucky.—Smith  v.  Com.,  6  BL  'Unnecessary.     Crino.     Iaw,     I, 

Monr.  21;  Wilson  fk   Com.,  12  R  §1112;  Crim.  Pnx,  n,  g  274 

Monr.  a  *S.v.  Bailey,  1  Fost  (N.  H.)  848:  2 

Ma$9achu9ett8.'^ConL  tK  Kimball,  Chit  Crim.  Law,  40;  Rex  v.  Higgin- 

7  Gray,  828;  Com.  «.   Bulman,  118  son,  2  Biu*.  1282;  Smith  v.  Coul,  6  B. 

Maaa  456.  Monr.  21;  Com.  v.  Bulman,  118  Mas& 

Minne90i(u  ^  &  «i  Reokard8»    21  456.    So  far  as  I  see,  this  form  ap- 

Minn.  47. 4&  pears  to  have  originated  in  Rex  v. 

New  Hampshirek^B,  fk  Bailey,  1  Higginson,  supra,  though  it  may 

Foet  (N.  H.)  848L  have  been  in  earlier  uto. 

New  Forfe— P.  v.  Carey,  Sheldon,  ^For  the  direct  expositions  of  thi» 

57&  offense  and  the  procedure,  see  Crim. 

North  Carolina.^Q,  «.  Patterson,  Law.  I,  g§  1122-1124;  Crim.  Pra,  II, 

7  Ira  70;  a  tx  Wright^  6  Jones  (N.  Q),  §§  812,  3ia    Incidental,  Crim.  Law, 

3QL  I,§54a 

•  Crim.  Pra,  II,  g  8ia 
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§  797.  About  grand-Jury  room. — We  have  an  American 
precedent  for  eavesdropping  about  a  grand-jury  room, —  ad- 
judged to  be  indictable  at  the  common  iaw.^  But  it  is  too 
slovenly  in  constructiou  to  admit  of  preservation,  in  exact 
terms,  for  future  use.    In  substance  it  is,  — 

That  on,  etc,  at  N.,  in  the  county  of  M..  the  grand  jury  of  said  oonnty 
were  duly  assembled  and  holding  a  secret  session  in  their  room  in  the 
court-house  in  said  N.,  hearing  evidence  against  persons  accused  of  crimes 
-committed  within  their  jurisdiction,  deliberating  thereon,  and  otherwise 
duly  transacting  business  within  their  jurisdiction;  whereupon  A^  etc.. 
did  then  and  there  unlawfully  and  stealthily  approach  and  oome  near  to 
their  said  room,  wherein  and  while  they  were  so  in  such  session  there, 
transacting  and  discharging  their  aforesaid  business  and  duties,  with  the 
purpose  of  him  the  said  A.  of  unlawfully  and  stealthily  listening  to  and 
overhearing,  and  he  did  then  and  there  unlawfully  and  stealthily  listen  to 
and  overhear,  what  was  then  and  there,  in  the  aforesaid  room,  done,  said 
and  transacted,  and  did  then  and  there  unlawfully  and  stealthily,  for  a 
long  time^  to  wit,  five  hours,  continue  and  remain  under  the  eaves  and 
windows  and  otherwise  near  to  and  about  said  room,  eavesdropping  and 
gathering  in  forbidden  knowledge  of  the  secrets  in  said  room  transpiring; 
against  the  peace,  eta' 

YIII.  Evil  Shows  aitd  Exhibitions.* 

§  798.  Keeping  room  for  obscene  prints. —  A  form  of  the 
indictment  for  exhibiting  an  obscene  painting  has  already 
been  given.*  A  room  kept  for  a  purpose  of  this  sort  is  a  spe- 
cies of  disorderly  hoase.  The  allegations  under  the  common 
law,  to  follow  a  precedent  neither  very  old  nor  very  recent, 
may  be, — 

That  A.,  eta  [being  a  person  of  wicked  and  depraved  mind  and  disposi- 
tion, and  not  regarding  the  common  duties  of  morality  and  decency,  but 

1  '*If,"  said  Caruthers,  J«,  ^  it  be  an  cannot  be  too  carefuUy  guarded.  .  . 

indictable  offense  to  clandestinely  It  cannot  be  that  the  law  has  made 

barken  to  the  discourse  of  a  private  no  provision  for  the  punishment  of 

family,  by  which  only  a  private  in-  offenses  like  thia'*  &  v,  Pennington, 

jury  would  be   done,    much  more  8  Head,  299,  801. 

must  it  be  to  obtain,  by  the  same  '  S.  v.  Pennington,  supra* 

unlawful  means,  the  secrets  of  the  '  For  expositions  of  this  offense, 

jury  room.    The  same  salutary  prin-  see,  under  the  title  **  Public  Shows,** 

ciple  must  cover  both  cases,  and  for  Grim.  Law,  I,  §§  1145-1149;  Grim, 

a  much  stronger  reason  the  latter.  Pra,  II,  §§  794b,  795,  865u  Incidental, 
If  the  one  be  a  nuisance,  much  more  '  Grim.  Law,  I,  §§  500,  504,  761, 1129: 

is  the   other.    The   proceedings  of  II,  §948;  Stat.  Grimes,  §214.    And 

juries,  both  grand  and  petit,  are  so  see  ante,  §§  628-^1. 

important  to  the  life,  liberty  and  ^  Ante,  §  631.    And  see  ante^  §  629, 

property  of  the   citizen  that  they  note.  For  a  precedent  for  exhibiting 
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contriving  and  wickedly  intending,  as  far  as  in  him  lay,  to  debauch  and 
corrupt  the  morals  as  well  of  youth  as  of  divers  other  persons,  and  to  raise 
and  create  in  their  minds  inordinate  and  lustful  desires  ^],  on,  eta  [adding, 
it  the  pleader  chooses,  ante,  §g  81-84,  and  thence  continually  until  the  day 
of  the  linding  of  this  indictment],  [with  force  and  arms  ^],  at,  eta,  unlaw- 
fully, wickedly  and  scandalously  did  keep  and  maintain  a  certain  room  in 
and  parcel  of  a  certain  house  there,  for  the  purpose  of  exhibiting  and  ex- 
posing to  the  sight  and  view  of  any  persons  willing  and  desirous  of  seeing 
the  same'  and  paying  for  their  admission  into  said  room,  divers  lewd, 
wicked,  scandalous,  infamous,  bawdy  and  obscene  prints  [too  filthy  anl 
obscene  to  be  more  minutely  described  in  these  allegations^];  and,  in 
said  room,  then  [or  during  all  the  time  aforesaid,  ante,  §  84]  unlawfully, 
wickedly  and  scandalously  [for  lucre  and  gain  ^]  did  exhibit  and  expose 
the  said  prints  [and  cause  the  same  to  be  exhibited  and  exposed  ^  to  the 
sight  and  view  of  divers  and  many  people;  [in  contempt,  eta,  in  violation 
of  common  decency  and  morality,  to  the  great  corruption  of  youth  and  in- 
crease of  lewdness,  to  the  evil  and  pernicious  example  of  all  others  7]  to 
the  common  nuisance  of  all  the  people,^  against  the  peace,  eta* 

§  799.  Booth  for  indecent  exhibition. —  Eeducing  to  fewer 
words  an  English  precedent  under  the  common  law,  and  omit- 
ting surplusage,  we  have, — 

That  A.,  eta,  on,  eta,  at,  eta,  unlawfully  and  scandalously  did  keep  and 
maintain  a  certain  booth  and  shed  wherein  to  exhibit  and  show  to  all  per- 
sons wiUing  to  pay  the  said  A.  for  admission  therein,  and  did  then  and 
there  unlawfully  and  scandalously  exhibit  and  show  therein  to  many  and 
sundry  persons  [whose  names  are  to  the  jurors  unknown  ^^j,  divers  wicked, 
scandalous,  infamous,  bawdy  and  obscene  performances,  representations, 
practices  and  figures,  corrupting  to  the  morals  of  the  public  and  of  youth 
{and  too  filthy  and  obscene  to  be  in  decency  further  described  ^^] ;  to  the 
common  nuisance  of  all  the  people  [ante,  §  775],  against  the  peace,  eta^' 

disgusting  pictures,  see  Reg;  v.  Grey,  *  Not  necessary.    Ante,  §  189  and 

4  Fost  &  F.  7a  nota 

1  Most  of  the  matter  in  these  brack-  ^  Plainly,  none  of  this  matter  is 

ets  is  certainly  surplusage,  and  there  necessary.    See,  amo;  ]  ii;  other  places, 

is  no  just  ground  to  deem  otherwise  ante,  §§  48,  631,  622,  6^1,  755;  CrinL 

of  any  part  of  it,    I  should  omit  aU.  Pra,  I,  §  647. 

Ante,  ^%  44-46,  286,  878,  468,  620,  630,  «  Not  in  the  form  before  me,  but 

■and  notes  to  a  part  of  these  seotiona  inserted    for   reasons   stated   ante, 

>  Unnecessary.    Ante,§^  §775. 

'This  allegation   does   not  differ  •  2  Chit  CrinL  Law,  4& 

greatly  in  its  effect  from  the  one  in-  ^^^Not  in  the  form  before  me  and 

troduced  ante,  g  782.  probably  not  necessary,  yet  some 

4  This  matter  is  not  in  the  form  be-  pleaders  might  deem  the  insertion 

fore  me,  but  some  might  deem  the  of  this  matter  prudent   Ante^  g§  626, 

indictment  safer  with    it     Ante,  681. 

^  626, 68t  11  Not  in  the  form  before  ma    See 

*  Not  neceaaary.    Ante,  §  681,  note,  ante,  %  798  and  nota 

And  places  there  referred  ta  ^  Reg.  v.  Saunders,  1  Q.  BL  D.  16^ 

18  Cox,  C.  a  116. 
463 


§§  800-802.]  Bpsomo  offxnbbs.  [book  ul 

§  800.  Pablie  cruelty  to  animaU  —  Allegations,  here 
slightly  modified  in  the  mere  expression,  have  been  held  good 
for  the  common-law  nuisance, — 

That  A.,  eta,  on,  eta,  at,  eta,  near  unto  and  within  fnll  view  fioin  cer- 
tain highways  there,  whereon  people  in  great  numbers  were  constantly 
passing  and  going,  and  within  fuU  view  from  great  numbers  of  inhabited 
dwelling-bouses,  and  within  the  actual  view  and  sight  of  great  numbers  of 
people,  did  unlawfully,  wantonly  and  cruelly,  with  clubs  and  stones,  beat, 
strike  and  grievously  wound  and  kill  a  certain  cow  [the  property  of  one 
X^j,  [of  the  value  of,  eta*],  thereby  disturbing  the  public  peaoe^  and  terri- 
fying and  otherwise  annoying  all  persons  who  were  then  and  there  either 
seeing  or  hearing r the  same;  to  the  common  nuisance  of  all  the  people, 
against  the  peace,  eta^ 

§  801.  Other  forms  —  may  be  drawn  in  analogy  to  the  fore- 
going ; '  and  still  others  appear  in  the  next  sub-title,  which  is 
but  a  oontinuance  of  this. 

IX.  ExposusB  OF  Pebson.* 

§  802.  Forni^  and  how. —  Various  precedents  for  the  indict- 
ment are  given  in  "  Criminal  Procedure."  ^  It  will  be  there 
seen  that  the  authorities  are  not  quite  uniform  as  to  how  much 
of  averment  is  indispensable  under  the  common  law.  But  the 
following  form,  it  is  believed,  will  satisfy  all  views,  and  be 
good  also  on  any  statute  the  terms  of  which  it  duly  oovers:  — 

That  A.,  eta,  on,  eta,  at»  eta,  did,  in  a  certain  highway  there,  whereon 
great  numbers  of  people  were  then  standing  and  passing  [or,  on  the  roof  of 
a  certain  building  there,  within  full  view  from  the  windows  of  large  num- 
bers of  inhabited  houses  and  of  other  buildings  wherein  were  people  con- 
gregated; or,  in  a  certain  public  omnibus  there,  in  the  presence  and  in 
Bight  of  great  numbers  of  passengers  therein;  cr^  eta,  particularizing,  in 

1  Crim.  Law,  I,  g  597;  Stat  Crimes,  out  license,  contrary  to  a  statute, 
§  1100.  Reg.  V.  Rosenthal,  Law  R  1  Q.  R  93. 

2  In  the  form  before  me^  but  evi-  Setting  off  fireworks  in  a  public 
dently  not  necessary.  Stat  Crimes,  streets  8  Chit  Crim.  Law,  628L  Over- 
§1120.  And  seethe  precedents  an/e^  seers  of  poor  putting  poor  persons 
§  346  et  seq.  into  an  improper  neighborhood  and 

s  Not  necessary,  because  the  value  so  creating  a  nuisance,  8  Chit  Crim. 

is  immaterial    Ante,  §  346,  nota  Law,  658. 

^  U.  S.  u  Jackson,  4  Cranch,  C.  C  *  For  the  direct  expositions  of  the 

483.     Baiting  bnlL— For  publicly  law  and  procedure,  see  Crim.  Law,  I, 

baiting  a  bull,  8  Chit  Crim.  Law,  §§  1125-1184;  CriuL  Pra  II,  §§  851- 

627;    4   Went  PI  2ia    As  to  the  856.  Incidental,  Crim.  Law,  I,  §g  244, 

meaning  of  '*  baiting,"  Stat  Crimes,  500;  Stat  Crimes,  §  717. 

§  1109.  7  Crim.  Pra,  n,  §§  851-856L 

*  For  exhibiting  stage  plays  with- 
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like  manner,  any  other  place  which  is  so  far  public  that  the  offense  may  in 
law  be  committed  in  it],  lasciTionsly  and  scandalously,  with  intent  to  cor- 
rupt the  minds  and  manners  of  all  lookers-on,  expose,  naked  and  uncovered, 
his  private  member  and  other  of  those  parts  of  his  body  which  decency 
requires  to  be  clothed  [or,  the  body  and  person  of  him  the  said  A.],  to 
divers  and  sundry  women  and  other  persons  then  and  there  witnessing  the 
exhibition;  to  the  common  nuisance  of  all  the  people  [ante,  §  775],  against 
the  peace^  eta^ 

§  803.  Under  statute* — Some  of  oar  statutes  are  duly  cov- 
ered by  briefer  forms.  Thus,  under  a  provision  to  punish  any 
one  "  guilty  of  an  open  and  notorious  act  of  public  indecency, 
grossly  scandalous,"  it  is  sa£Scient  to  aver, — 

That  A.,  eta,  on,  eta,  at^  eta,  was  guilty  of  [or,  did  commit]  an  open  and 
notorious  act  of  public  indecency,  grossly  scandalous,  by  then  and  there,  in 
the  presence  of  a  man  and  woman,  exhibiting  and  exposing  to  view  his 
priyate  parts;  to  the  common  nuisan  e  of  aU  the  people  [ante,  §  775], 
against  the  ^e&oe,  eta' 

§  804.  Another. — If  one  is  by  a  statute  made  punishable 
"  who  shall,  in  any  public  place,  make  any  uncovered  and  in- 
decent exposure  of  his  or  their  person,"  the  words  ^'  public 
place  "  will  not  alone  suffice  in  allegation  of  the  special  local- 
ity, being  too  indefinite.'    The  averments  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  did,  in  the  blacksmith  shop  of  one  X,  a 
place  open  to  the  public,  and  into  and  out  of  which  people  were  constantly 

^  For  precedents,  see  ArchU  Grim.  PennaylvanicL-^  Com.  v.  Spratt»  14 

PL  &  Ev.  (19th  ed.)  987;  2  Chit  Crim.  Phila.  865. 

Law,  41;  Reg.  u  Albert,  5  Q.  R  87;  Tennessee;— Britain  txS.,  8  Humph. 

Beg.  ti.  Webb,  1  Den.  a  C.  838,  2  Car.  20a 

&  K.  983,  8  Cox,  C.  C  188;  Reg.  v,  Texas,— S,  v,  Qrifian,  48  Tex.  58a 

Holmes,  Dears.  207,  8  Car.  &  K.  860,  ^8.  v.  Gardner,  28  Ma  9a    I  have 

6  Cox,  C.  C  216;  Reg.  ti.  Elliot,  Leigh  here  preserved  the  exact  substance 

&C.  108;  Reg.  i>.  Thai! man,  Leigh  &  of  a  form  which  was  held  good.  But 

G  826,  9  Cox,  G  C  888;  Reg.  v.  Bun-  on  a  similar  statute  in  another  state, 

yan,  1  Cox,  G  C  74;  Reg.  v,  Watson,  where  the  question  has  not  been  ad- 

2  Cox,  C  C  876;  Reg.  v.  Orchard,  8  judged,   I   should  recommend  the 

Cox,  G  G  248;  Reg.  u  Farrell,  9  Cox,  pleader  to  enlarge  the  allegations  by 

G  G  446 ;  Reg.  tL  Harris*  1 1  Cox,  G  G  some  setting  out  of  the  place  whereby 

659;  Reg.  1^  Reed,  12  Cox,  G  G 1  publicity  will  appear,  or  of  facts  giv- 

Arkanstu. — SLvt.Hazle,20  Ark.l66b  ing  the  transaction  notoriety,  if  so 

Indiana, —  Andery  o.  SL,  56   Ind.  the  aUegations  wiU  conform  to  the 

828;  Lorimer  u  a.  76  Lid.  496.  truth.    Still,  if  the  statute  is  inter- 

Maasachtuetts. —  Com.  v,  Haynes,  2  preted  to  require  only  a  private  ex* 

Gray,  72;  Com.  tk  Wardell,  128  Mass.  hibition  to  one  man  and  one  woman, 

52w  this  form  must  be  held  sufficient,  un- 

Misaouri.—  &  v,  Gardner,  28  Ma  90.  less  the  averment  of  their  names  is 

North   Carolina, —  S.   vl  Roper,  1  deemed  essentiaL 

Dev.  &  Bat  20&  >  Stat  Crimes,  §§  902-907. 
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going  and  passing,  make  an  unoovered  and  indecent  exposure  of  his  person, 
by  then  and  there  openly,  indecently  and  lasciyiously  exhibiting  the  same 
nnde  and  uncovered  to  all  of  divers  and  sundry  persons  then  assembled 
there;  to  the  common  nuisance  of  all  the  people^  against  the  peace,  etc.^ 

X  Gahing-hottsb.^ 

%  805.  Form,  and  how. —  A  common  gamin g-honse  is  a  spe- 
cies of  disorderly  house,  so  that  the  allegations  under  the  other 
sub-titles  indicate  how  they  should  be  under  this.  Precisely 
how  little  of  averment  will  suffice  is  matter  on  which  judicial 
opinions  seem  not  quite  to  harmonize,'  but  no  one  doubts  that 
many  of  the  precedents  contain  a  large  proportion  of  surplus- 
age. It  ia  believed  that  all  will  accept  the  following  form  as 
good,  whether  on  the  common  law,  or  on  any  statute  the  terms 
whereof  it  duly  covers:  — 

That  A*,  eta,  on,  eta  [adding  the  eowUnuaiido  or  not  as  the  pleader 
chooses,  ante,  §§  81-84],  at»  eta,  did  unlawfully  keep  and  maintain  a  com- 
mon gaming-house,  open  to  the  public  night  and  day,^  and  therein  did  then 
and  there  entice^  congregate  and  cause  to  come  together  great  numbers  of 
disorderly  and  idle  persons  and  youth,  playing  therein  at  unlawful  games 
for  money  and  other  valuable  things*  and  betting  and  wasting  their  sub- 
stance thereon,  and  otherwise  misbehaving  themselves*  and  leading  and 
luring  one  another  and  aU  other  persons  to  evil  wasrs;  to  the  oommon 
nuisance  of  all  the  people  [ante,  §§  776,  777];  against  the  peace,  eta* 

iLorimer  v,  a,  76  Ind.  49&    The  P.  C  241;  Rex  o.  Rogier,  1  R  &  a 

text  embodies  the  substance  of  this  272;  Rex  ti  Taylor,  8  R  &  C.  502l 

precedent,  but  departs  considerably  Arkansas, — &  «l  Mathis,  8  Pike,  84 

from  it  in  words,— perhaps  for  the  Colorado. — Chase  vlF^2  CoL  Ten 

better,  perhaps  not    For  a  form  ad-  609. 

judged  good  under  the  Texas  stat-  Ghorgiau — Dohme  n  R,  68  Ga.  8891 

ute,  see  R  «L  Griffin,  43  Tex.  68a  IdaJio,^F.  u  Goldman,  1  Idaho 

s  For  the  direct  expositions  of  this  Ter.  714 

offense,  with  the  pleading,  evidence  Indiana, — McAlpin  ci  R,  8  Ind. 

and practice,see Crim.  Ijaw,I,§§  1136-  667;  Crawford  tx.  R,  38  Ind.  804:  Oarr 

1187;  Crim.  Pra,  II,  §§  487-494    In-  «i  R,  60  Ind.  178;  P&dgett  tk  R,  68 

cidental  Stat  Crimes,  §§  847,  863,  Ind.  46. 

878, 890-892, 896.    And  compare  with  Iowa.—  R  «l  Cure,  7  Iowa,  479;  R 

the  title  Gaminq.  «l  Middleton,  11  Iowa,  246. 

s  Crim.  Pra,  n,  §8  276,  276,  48a  Jfatn«L— R  v.  Haines,  80  Ma  66. 

4  Ante,  g  782,  nota  Jtfaryland.— Wheeler  n.  R,  42  Md. 

*  For  other  forms  and  precedents,  663b 

see  Crim.  Pra,  II,  §  488;  Archb.  Crim.  Massachusetts,— Com.  n,  Tilton,  8 

PI  &  £v.  (10th  ed.)  687,  (19th  ed.)  962;  Met  282;  Com.  v.  Stahl,  7  Allen,  304 

8  Chit  Crim.  Law,  678-678;  4  Went  Missowri—S,  v.  Palmer,  4  Ma  468. 

PL166;6id.884;Rexv.Milner,Trem.  New  Hamp«^{rft— Lord  u  R,  16 
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§  806.  Abridged  and  varied. —  Under  adjadioatioos  in  some 
of  oar  states,  and  codes  of  procedure  in  others,  these  averments 
may  be  safely  abridged.  And  everywhere,  if  the  special  facts 
are  different,  variations  to  cover  them  should  be  made.  Thus, — 

§807.  Bowling-alley. —  Following  a  form  which  was  ad- 
judged goody  and  omitting  only  what  all  concede  to  be  sur- 
plusage, we  have,  at  the  common  law, — 

That»  A.,  eta.  On,  eta,  at,  eta,  unlawfully  and  injuriously  did  keep  and 
maintain  a  certain  common  and  disorderly  room  called  a  bowling-aUey 
[open  to  the  public  night  and  day  ^],  and  did  then  and  there  unlawfully  and 
injuriously  cause,  procure  and  suffer  divers  persons,  to  the  jurors  unknown, 
to  frequent  and  come  together  at  said  bowiing-alley  for  the  purpose  of 
bowling,  and  then  and  there  to  play  therein  at  bowls  in  the  day*time  and 
also  in  the  night-time;  to  the  common  nuisance  of  all  the  people  [ante, 
g  775],  against  the  peaoe,  eta' 

§  806.  On  statute. — Where  a  statute  makes  punishable  one 
who  ^^  shall  keep  any  gaming-house  or  place,  and  shall  suffer 
any  person  to  play  at  cards,  dice,  billiards,  or  at  any  bowling- 
alley,  or  any  game  whatever  therein  for  money,  hire,  gain 
or  reward,"  the  averments  may  be,  for  example, — 

That  A.,  etc.,  on,  eta  [adding  the  continuando  or  not,  as  the  pleader 
chooses,  ante,  §§  81-84],  at»  eta,  did  keep  a  certain  gaming  place,  and  did 
then  and  there  suffer  and  permit  many  idle,  disorderly  and  dissolute  per- 
sons to  play  therein  at  games  of  cards  and  other  games  for  money,  for  other 
hire,  for  gain,  and  for  reward;  to  the  common  nuisance  of  aU  the  .people, 
against  the  peace,  eta* 

§  809.  Other  statutes. —  The  statutes  are  various,  and  the 
particular  one  must  be  covered.  But  the  pleader  will  need  no 
further  help.* 

XL  Injtjbious  ob  Offensivb  Ahl* 

§  810.  Offense  and  indictment. —  To  render  the  air  injurious 
to  the  health  or  offensive  to  the  senses  is  not  a  sort  of  nuisance 

N.  H.  825;  S.  «.  Leighton,  8  Fost  ^Notinthe  form  before  ma    See 

<N.  H.)  167;  a  «L  Noyesi  10  Fost  an^e,  g  782  and  notei 

(N.  H.)  279;  a  «l  Prescott,  88  N.  H.  'S.  v.  Haines,  80  Ma  66.  Andcom- 

1312.  pare  with  the  form  in  Lord  v.  a,  16 

North  Carolina.^  a  v.  Langford,  8  N.  H.  826. 

IieL854.  s  a  v.  Prescott»  88  N.  H.  2ia 

United  Statei.—  District  of  Colom*  ^  See,  for  example,  forms  in  Com. 

bi&    U.  a  V.  Holly,  8  Cranoh,  C.  C.  v,  Tilton,  8  Met  282;  McAlpin  ti  a, 

666,  658;  IT.  a  v.  Milbum,  4  Cranoh,  8  Ind.  567;  Padgett  tx  a,  68  Ind.  46; 

a  a  719;  U.  a  v.  Dixon,  4  Cranch,  a  v.  Noyes,  10  Fost  (N.  H.)  279. 

C  C  107*  *For  matter  relating  more  or  less 
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strictly  separable  from  the  rest ;  but,  if  one  does  this,  and  creates 
annoying  noises,  and  otherwise  disturbs  or  corrupts  the  public, 
all  in  a  single  transaction,  he  evidently  commits  only  one  indict- 
able wrong.^  The  indictment  should  aver  enough  of  the  special 
locality  to  show  it  to  be  a  place  where  the  offense  can  in  law  be 
committed,  say  what  the  defendant  did  there;  and,  unless  the 
consequence  is  obvious  to  the  judicial  understanding,  state  the 
effect  on  the  air,  or  how  otherwise  it  endangered  or  annoyed 
the  public.    Thus, — 

That  A.,  eta,  on,  eta,  at»  eta,  near  unto  g^eat  numbers  of  dwelling-houaes 
and  divers  highways,  where  great  numbers  of  people  were  constantly  abid* 
ing  and  passing,  did,  eta  [say  what],  whereby  then  and  thence  continually 
until  the  day  of  the  finding  of  this  indictment  the  air  there  and  for  a  great 
distance  around  became  and  was  noxious,  injurious  and  offensive  to  all 
persons  surrounded  by  it;  to  the  common  nuisance  of  all  the  people  [ante^ 
gg  775,  TTtl  against  the  peace,  eta> 

§  811.  Necessary  house. —  The  allegations  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  near  unto  [or,  within  fifty  feet  of]  a  certain 
public  and  common  highway  there,  whereon  people  were  constantly  passing 
and  going,  and  near  unto  divers  inhabited  dwelling-houses  there,  did  unlaw- 
fully erect  and  maintain  a  certain  building  called  a  necessary  house  [or, 
did  continue,  eta,  theretofore  erected,  eta],  for  the  use  of  many  and  divers 
persons  for  necessary  purposes,  and  thence  continually  untU  the  day  oi  the 
finding  of  this  indictment  did  continue  the  same,  and  did  there  during  all  the 
aforesaid  time  keep  the  same  and  suffer  it  to  remain  in  a  filthy  condition; 
whereby  the  air  in  the  said  public  highway  and  in  the  said  dwelling-houses 
and  for  a  great  distance  round  and  about  the  said  necessary  house  became,  by 
reason  of  offensive  and  noxious  odors  emitted  therefrom,  greatly  corrupted, 
offensive  to  the  senses,  and  deleterious  to  the  health,  and  so  continued  to 

directly  to  this  offense,  see,  among  Kentucky, —  Barring    a  Oom^    2 

other  places,  Crim.  Law,  I,  §§  489-  Duv.  9& 

492,  581,  1188, 1141,  1148;  II,  §  1278;  Maine,--  B,  fK  Payson,  87  Me.  86L 

Crim.  Pra,  II,  §  877a  Ma88aehu8ett8,—CGnL  v,  Sweeney, 

1  Ante,  g§  776,  78a  181  Masa  57a 

'  For  forms  and  precedents,  see  8  New  York.—  Munson  ti  F^  5  Bar- 
Chit  Crim  Law,  622,  629,  648,  647,  ker,  Q  Q  16. 

651-656 ;  4  Went  PL  218-219, 224^  225,  Pennsylvanicu—ConLP,  Van  Sickle, 

858;  6  Cox,  C  C.  App.  76,  77;  Rex  ti.  Brightly,  69. 

Vantandillo,  4  M.  &  &  78;  Rex  tx  <9(m^^CaroItna.—  S.txPnrBek  4  Mo- 
Burnett,  4  M.  &  &  272;  Rex  v.  Pedly,  Cord,  472;  &  v,  Rankin,  8  a  a  48a 
1    A.   &   E.   822;   Rex  u  Henson,  Tennessea— Cornell  «.&,  7  Baxter, 
Deara  24  620. 

Iowa,—B,  V.  Raster,  85  Iowa,  221;  Ftr(^nia.— Stephen    n.    Cool,   3 

a  V.  Close,  85  Iowa,  57a  Leigh,  75a 
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be  and  was  during  all  the  time  aforesaid;  to  the  oommon  nuisance  of  all  the 
people,  and  against  the  peace,  eta^ 

§  812.  Piggery. — It  is  good  to  allege, — 

That  A.,  on,  eta,  at^  eto^  near  to  a  common  highway  there,  whereon  peo- 
ple were  continually  passing,  and  near  to  the  dwelling-houses  of  divers 
people,  did  set  up  and  ereot»  and  thence  continually  to  the  day  of  the  find- 
ing of  this  indictment  did  continue,  a  certain  pen  and  inclosure  wherein 
during  all  said  time  he  did  keep  large  numbers  of  hogs  and  oifal,  and  filth 
and  slops  and  other  noxious  and  offensive  things  for  said  hogs  to  feed  upon 
and  eat:  by  reason  whereof  noxious,  vile,  offensive  and  deleterious  odors 
were  created  and  sent  forth  from  said  pen  and  inclosure,  rendering  the  air 
near  to  and  for  a  long  distance  from  the  same  offensive  and  injurious  to 
all  persons  there  inhabiting,  passing  and  being;  to  the  common  nuisance  of 
all  the  people^  against  the  peace,  etc.' 

§  813.  Other  filth. —  On  the  same  principles  as  the  last  two 
forms  are  constructed  the  allegations  for  making  the  air  foul 
by  collecting  any  other  filth.' 

§814.  Small-pox. —  The  indictment  for  endangering  the 
pablic  health  by  taking  into  the  streets  a  person  having  the 
small-pox  may  aver, — 

That  on,  eta,  at,  eta,  one  X  was  infected,  iU  and  sick  with  a  certain  con- 
tagious and  dangerous  disease  and  infection  called  the  small-pox,  liable  to 
be  communicated  through  the  air  and  otherwise  to  other  persons;  where- 
upon A.,  eta,  well  knowing  these  premises,  did  then  and  there  unlawfully 
take  and  carry  the  said  X.  into^  in  and  along  a  certain  highway  there 
whereon  were  multitudes  of  people  constantly  going  and  passing,  and  near 
to  dwelling-houses  in  large  numbers  wherein  were  multitudes  of  people 
abiding,  and  among  multitudes  of  people,  to  the  great  and  manifest  danger 
of  infecting,  making  sick  and  destroying  the  lives  of  aU  of  said  persons, 
and  spreading  the  aforesaid  infection  and  disease  through  the  entire  com- 
munity; to  the  oommon  nuisance  of  aU  the  people,  against  the  peace,  eta^ 

II  have  enlarged  this  form  a  little  181  Mass.  679;  4  Went  PL  215*219. 
beyond  the  precedents  in  some  par-  By  putting  night-soil  in  the  street,  8 
ticulars,  and  slightly  varied  it  in  Chit.  Crim.  Law,  622l  Killing  cattle 
others,  to  free  it  from  what  is  too  and  leaving  their  skins  and  carcasses 
obviously  surplusage,  and  render  it  to  corrupt  the  air,  8  Chit  Crim.  Law, 
more  certainly  adequata  See,  for  629,  647.  Keeping  pack  of  hounds 
precedents,  8  Chit  Crim.  Law,  651;  4  and  placing  carrion  near  the  high- 
Went  PL  225;  Rex  v.  Pedly,  1  A.  &  way,  8  Chit  Crim.  Law,  648;  4  Went 
R  822;  a  V.  Purse,  4  McCord,  47a  PI.    2ia     Deleterious    smoke    and 

'  For  precedents,  see  S.  v,  Payson,  vapors,  6  Cox,  C.  C  App.  76. 
87  Me.  861;  S.  v.  Kaster,  85  Iowa,  221;        ^The   precedents    overflow   with 

8  Chit  Crim.  Law,  647;  Com.  v.  Van  obviously  useless  words  while  omit- 

Sickle.  Brightly,  69.  ting  something  of  what  is  perhaps 

*  For  example,  see  forms  in  Cornell  essential  So  the  above  form  departs 

V.  S.,  7  Baxter,  520;  Com.  v,  Sweeney,  considerably  from  them.    See,  for 
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§§  815-817.]  8PSCI7I0  OFFENSES.  [BOOK  III. 

§815.  Slandered  horse. —  Similar  to  the  foregoing  is  the 
indictment  for  taking  into  the  public  ways  a  horse  affected  with 
the  glanders  or  other  disease  commanicable  to  man.  No  sepa- 
rate form  for  it  is  required.* 

§  816.  Stagnant  water.— By  a  statute, '' corrupting  or  ren- 
dering unwholesome  or  impure  the  waters  of  any  river,  stream 
or  pond  "  was  declared  to  be  a  nuisance.  Thereon  an  indict- 
ment substantially  in  the  following  terms  was  held  to  be  good^ 
and  it  is  believed  to  satisfy  also  the  common  law:  — 

That  A.y  eta,  on,  etc.,  at»  eta,  being  possessed  of  a  certain  mill-dam,  miU- 
pond  and  mill,  with  their  appurtenances,  situate  near  and  adjacent  to  a 
common  highway  and  the  dweUing-houses  of  diyers  persons,  did  then  and 
thence  continually  until  the  day  of  the  finding  of  this  indictment  [ante, 
gg  81-^]  there  unlawfully  and  injuriously  cause  and  permit  the  waters  of 
said  mill-pond  to  overflow  the  adjacent  lands,  as  well  the  lands  of  other 
persons  as  his  own;  by  means  whereof  the  water  of  said  miU-pond  was 
rendered  impure,  corrupted  and  unwholesome^  and  the  lands  overflowed  as 
aforesaid  were  rendered  and  kept  marshy  and  filled  with  noxious  weeds 
and  putrid  vegetation,  and  corrupted,  impure  and  unwholesome  water, 
whereby  the  air  in  and  along  said  common  highway,  and  in  and  around 
said  dwelling-houses,  and  over  and  for  a  long  distance  around  said  mill- 
pond,  became  and  was  corrupted,  infected,  offensive  and  unwholesome;  to 
the  common  nuisance  of  all  the  people,  against  the  peaces  eta' 

XII.  Liquor  and  Tippling  Shops.' 

§  817*  At  common  law. —  A  tippling-shop  is  indictable  at 
the  common  law  only  when  and  becaose  it  is  a  disorderly  house.^ 
And  so  the  forms  under  the  snb-titles  "  Bawdy-house,"  "  Disor- 
derly House  "  and  "  Gaming-house  *'  are  serviceable  under  this 
sub-title.    No  good  woald  come  from  setting  down  here  sepa- 

precedents,  2  Chit  Grim.  Law,  553;  4  759;  Munson  «l  P.,  5  Ftoker,  Gl  GL 16; 

Went.  PL  353;  Rext;.  Vantandillo,  4  Barring  ti.  Com.,  2  Dut.  95w    Dam- 

M.  &  S.  78;  Rex  u  Burnett,  4  M.  &  S.  ming  stream,  and  so  making  the  air 

272.  Against  an  apothecary  for  keep-  unwholesome,  S.  v.  Bankin,  8  8.  GL 

ing  a  common  inoculating  house  near  488. 

the  church  in  a  town,  8  Chit  Grim.  *  For  the  direct  exx>ositions  of  this 

Law,  656.     Against  a  surgeon  for  offense,  with  the  pleading,  evidence 

causing    children    to    be   brought  and   practice,   see    Grim.   Law,   I, 

through  public  streets,  infected  with  §§  1118-1118:  Stat  Crimes*  ^§  1064- 

contagious  disorder,  2  Chit  Grim.  1070.  Licidental,Crim.Law,I,§§318, 

Law,  556.  504,  505;  Stat  Crimes,  g§  218,  984, 

1  For  precedents,  see  6  Cox,  (X  C.  997, 1027. 

Ap.  77;  Beg.  v,  Henson,  Dears.  24  ^  Grim.  Law,  I,  g  1113;  Stat  Crimes, 

>&  u  Close,  35  Iowa,  57a    For  like  §§984,1064 
forms,  see  Stephen  v.  Com.,  2  Leigh, 
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OH.  LXn.]  HUI8AN0B.  [§§  818-820. 

rate  forms,  which,  in  substance,  would  be  mere  repetitions  of 
matter  from  the  other  sub-titles.^    Still, — 

§  818.  As  repetitions  of  ofTense, — Under  the  principle  that 
it  is  an  indictable  nuisance  at  the  common  law  to  keep  a  place 
for  the  common  commission  and  repetition  of  petty  offenses,' 
if  a  statute  has  made  the  several  unlicensed  sales  of  liquor 
penal  or  punishable,  it  is  believed  to  be  an  indicta'ble  common- 
law  nuisance  to  keep  a  house  or  shop  for  such  common  selling. 
The  author  has  before  him  no  form  for  the  allegations,  but 
suggests  the  following:  — 

That  A.,  eta,  od,  eta  \sa  at  ante,  %  80,  or,  adding  the  eontinuando  as  at 
ante,  §g  81-^  if  the  pleader  ohoosee],  at,  eta,  did  nnlawfuUy  keep  and 
maintain  a  common  disorderly  house  [or  shop,  eta],  open  to  the  public 
night  and  day  [ante,  %  782],  wherein  to  commonly  sell,  and  did  commonly 
sell  therein,  intozlGating  liquors  to  all  persons  willing  to  purchase  the 
same,  he  the  said  A.  not  having  any  authority  or  license  therefor  [or,  eta, 
negativing  the  lioense  as  directed  ante,  §  S^  and  note,  649],  and  did  then 
[or  during  aU  the  time  aforesaid]  and  there  cause  to  come  together  and 
remain  in  said  house  [or  shop]  night  and  day  great  numbers  of  disorderly 
persons,  buying  of  the  said  A.  intoxicating  liquors,  drinking  the  same  there, 
and  carrying  the  same  away,  in  common  violation  of  the  laws;  to  the  com- 
mon nuisance  of  aU  the  people,  against  the  peace,  eta 

§819.  Statute  declaring  nuisance  —  (Lotteries),— There 
is  a  third  principle,  which,  as  judicially  observed,  "  has  pre- 
vailed and  been  acted  on  without  qualification,  that,  when  the 
legislature  declares  an  act  to  be  a  public  nuisance,  the  person 
doing  the  act  is  indictable." '  Therefore,  after  a  statute  was 
made  pronouncing  lotteries  ^'  common  and  public  nuisances,"  ^ 
allegations  adjudged  good  were,  in  substance  ,7— 

That  A«,  eta,  on,  eta,  and  thence  continually  untU  the  day  of  the  find- 
ing of  this  indictment  [ante,  g§  81-S4],  at,  eta,  did  unlawfuUy  set  up,  con- 
duct and  maintain  a  certain  lottery  not  authorized  by  law,  wherein  were 
prizes  awarded  to  the  subscribers  thereto  for  whom  certain  numbers  were 
drawn;  to  the  common  nuisance  of  aU  the  people  [ante,  §  776],  against  the 
peaces  eta* 

§  820.  Common  statute  and  form  thereon. —  The  statutes 
creating  the  offense  of  liquor  nuisance  are  in  differing  terms.* 

1  And  see  the  form,  and  note  to  it.  Bell,  G.  Q  808,  816,  8  Ck)z,  C  d  875. 

in  8  Chit  Grim.  Law,  671.    Also»  the  Refers  to  Rex  v,  Gregory,  5  K  &  Ad. 

precedent  in  Gable  t%  S.,  8  Blackf.  565. 

581  MO  &  11  Will  8,  a  17,  §  t 

^Grim.  Law,  I,  §g  111^1121.  »Reg.  v.  Grawshaw,  supra. 

>  Erie,  C  J.,  in  Reg.  u  Grawshaw,  •  Stat  Grimes,  §§  1064-107a 

471 


§  820.]  BPEOIFIO  0FFSNSB8.  [bOOK  in. 

A  representative  one  is,  that  ^'  all  baildings,  places,  or  tene- 
ments resorted  to  for  prostitution,  lewdness  or  illegal  gaming, 
or  used  for  the  illegal  keep  or  sale  of  intoxicating  liquor,  shall 
be  deemed  common  nuisances,"  punishable  in  a  way  pointed 
out.^    The  allegations  on  this  may  be, — 

That  A.,  eta,  on,  eta,  and  thence  oontinually  until  the  day  of  the  find- 
ing of  this  indictment  [ante,  g§  81-84],  at,  eta,  did  unlawf  uUy  keep  and 
maintain  a  certain  building >  [or  place,  or  tenement*]  there  during  aU  said 
time^  used  for  the  illegal  keeping  and  illegal  sale  of  intoxicating  liquor: 
to  the  oommon  nuisanoe  of  aU  the  people  [ante,  %  775];  against  the  peace, 
eta» 

^  Mass.  Pub.  Stata,  ch.  101,  §§  6,  7.  G^eorgpui.— Warner  «.  a,  51  Ga.  486- 

s  The  expression  here,  in  the  forms  Indiana.—  Cable   v.  &,  8  Blackt 

in  Com.  v.  Kelljr,  12  Gray,  175,  and  531;  S.  v.  Zimmerman,  2  Ind.  565; 

various  other  cases,  is  "a   certain  Huber  o.  S.,  25  Ind.  175;  Earrell  v. 

common  nuisanoe,  to  wit,  a  build-  S.,  88   Ind.  186^  187;   Leary  v.   &, 

ing."    This  circumlocution  is  palpa-  89  Ind.  544;  Joseph   ti.  S.,  42   Ind. 

bly  needless.    The  statute  declares  870;  McLaughlin  v.  S.,  45  Ind.  388; 

the  building  to  be  a  nuisance;  hence,  Davis  o.  S.,  52  Ind.  488;  CoUins  n,  S., 

in  matter  of  law,  it  is  such.    But  no  58  Ind.  5;  Douglass  v,  &,  72  Ind.  885. 

matter  of  law  need  be  alleged.  Ante,  Iowa. —  S.  v.  Schilling,  14  Iowa,  455; 

§  734  and  note  and  places  there  re-  &  u  Baughman,  20  Iowa,  497;  S.  u 

f erred  ta  Freeman,  27  Iowa,  838;  S.  t;.  Harris, 

'I  see  no  great  objection  to  saying  27  Iowa,  429;  S.  v,  Stapp^  29  Iowa, 

here,  if  the  pleader  chooses,  "build-  551;  S.  tx  AUen,  82  Iowa,  248;  S.  u 

ing,   place  and  tenement; "  for  a  Jordan,  89  Iowa,  887;  S.  u  Beining- 

building  is  a  place,  and  so  is  a  tene-  haus,  43  Iowa,  149;  [S.  v.  Dickson, 

ment,  and  probably  a  tenement  is  a  104  Iowa,  74L] 

building.    But  if  the  proofs  should  Kansas —  S.  o.  Teissedre,  SO  Elan, 

disclose  simply  a  stand  in  the  outer  476*,  480;  S.  «.  Nickerson,  30  Kan.  545, 

air,  could  there  be  a  conviction  on  547;  [S.  u  Waters,  57  Kan.  702L] 

this  form  of  the  allegation.    Awtej  Kentucky. —  Morrison   v.    Com.,  7 

§  666,  note.  Dana,  218;  Overshiner  u,  Com.,  2  B. 

^The  repetition  of  time  and  place  Monr.  844 

here  has  been  ad  judged  unnecessary.  Maine,S.  tx.  Collins^  48  M&  217; 

a  V.  Hopkins,  5  R.  L  53;  Com.  ix  a  «  Ruby,  68  Ma  543. 

Langiey,  14  Gray,  21.    I  often,  in  Massa/ihuutts, —  Com.  v,  Kimball, 

these   forms,  make  this  repetition  7  Gray,  828;  Com.  v.  Hoye,  9  Gray, 

where  I  do  not  deem  it  absolutely  292;  Com.    v.  Buxton,  10  Gray,   9; 

essential,    as   a   suggestion  to   the  Com.  v.  Skelley,  10  Gray,  464;  Com. 

pleader  for  avoiding  a  possible  ques-  v.  Kelly,  12  Gray,  175;  Com.  v.  Quin, 

tion  at  the  trial  or  afterward.  12  Gray,  178;  Com.  v.  Barnes,  13  Gray, 

^Com.  V.  Kelly,  supra,  and  other  26;  Com.  v.  Howe,  18  Gray,  26;  Com. 

cases  cited  under  "  Massachusetts  "  v.  Langiey,  14  Gray,  21;  Com.  v.  Hill, 

in  this  note.    For  precedents  under  14  Gray,  24;  Com.  v.  Taylor,  14  Gnj, 

the  various  statutes,  see —  26;  Com.  n  Donovan,  16  Gray,  18: 

Connecticut.—  ^    v.    Thomas,   47  Com.  v.  Welsh,  1  Allen,  1;  Com.  v. 

Conn.  54a  Gallagher,  1  Allen,  592;  Com.  v.  WaL 

472 


^ 


€H.  LZII.]  NUI8AN0B.  [§§  821-823. 

§  821.  Adding  other  elements. —  The  statute  just  quoted  is 
very  suggestive  of  the  propriety  of  adding,  in  the  allegations, 
other  elements  of  nuisance  to  this  one,  if  so  are  the  facts.^ 
Thus,— 

That  A.,  eta,  on,  eta,  and  thenoe  oontinnaUy  until  the  day  of  the  finding 
of  this  indictment,  at»  eta,  did  nniawfully  keep  and  maintain  a  certain 
building  [see  last  form]  >  used  as  a  house  of  ill-fame  resorted  to  for  prostitu- 
tion and  lewdness,  and  for  illegal  gaming,  and  used  for  the  illegal  sale  and 
illegal  keeping  of  intoxicating  liquor; '  to  the  common  nuisanoe  of  all  the 
people,  against  the  peace,  eta^ 

§  822.  Another. — Under  the  Iowa  provisions  it  has  been 
adjudged  good  simply  to  allege, — 

That  A.,  eta,  on,  eta,  at,  eta,  **  did  keep  a  oertain  house  in  which  he  then 
and  there  kept  for  sale  and  sold  intozioal^ing  liquors*'  [adding  the  proper 
oonolusion^* 

XTTL  Maono  Sblf  ▲  Nuisancb. 

§  828.  Elsewhere. —  Nearly  all  that  would  be  appropriate 
here  is  given  in  other  connections;  as,  under  the  title  ^^  Drunk- 
enness," the  nuisance  of  being  a  common  drunkard ;  *  under 
"  Adultery,"  etc.,  open  lewdness  and  connected  offenses.^  Fur- 
ther on,  the  title  ^^  Vagrancy,"  etc.,  will  include  various  personal 

ton,  11  Allen,  288;  Com.  tL  Qreenen,  'The  form  in  Com.  «l  DonoTan,  16 
11  AUen,  d41;  Com.  ti.  Blake,  12  Qray,  18,  proceeds  here:  ''Whereby, 
Allen,  188;  Com.  n  Wright»  12  Allen,  and  by  force  of  the  statute  in  such 
190;  Com.  v.  Smith,  102  Masa  144;  case  made  and  proTided,  the  said 
Com.  i;.  Bennett,  108  Mass.  27;  Com.  fk  building,  place  and  tenement,  then 
Martin,  108  Mass.  29,  note;  Com.  v.  and  there  kept  and  maintained  by- 
Dunn,  111  Mass.  425,  426;  Com.  t%  the  said  A.,  and  then  and  there  used 
Shea,  115  Mass.  102;  Com.  v.  Camp-  and  resorted  to  as  aforesaid,  was  then 
bell,  116  Masa  82;  Com.  v.  Mclvor,  and  there  a  common  nuisanoa" 
117  Mass.  118;  Com.  i;.  Costello,  118  Needlesa  Ante,  §  820,  note. 
Masa  454;  Com.  ti.  Ballon,  124  Mass.  ^  Com.  u  Donoyan,  supra;  Com.  i;. 
26;Com.t;.Kahlmeyer,124Mass.322;  Langley,  14  Qray,  21;  Com.  v.  Hill, 
Com.  t%  Fraher,  126  Masa  56;  Com.  u  14  Gray,  24;  Com.  v.  Taylor,  14  Gray, 
Bonan,  126  Masa 69;  Com.  tx  Roberts,  26;  Com.  v.  Kimball,  7  Gray,  828;  a 
182  Masa  267.  u  Traoey,  12  R  L  216. 

JtfiMOurC— Neales  n  S.,  10  Ma 408.  *S.  tx  Jordan,  89  Iowa,  887.    And 

Rhode  Island, — S.  tx.  Hopkins,  6  compare  with  the  somewhat  fuller 

R  L  58;  Piastridge  t%  &,  6  R  L  76;  allegations  in  S.  v.  Freeman,  27  low  a, 

a  tk  Tracey,  12  R  L  216.  883;  a  v.  AUen,  82  Iowa»  248;  a  v. 

Vermont—  a  v.  Paige,  60  Vt  445;  Baughman,  20  Iowa,  497. 

a  V,  Haley,  52  Vt,  476.  •  Ante,  §g  873-376L 

1  Ante,  g§  776  and  note,  78a  ?  Ante,  §g  156-15a 

'Not  necessary  to  repeat  time  and 
place  here.    Ante,  g  820  and  nota 
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§§  824:-827.]  SPECIFIC  offenses.  [book  m. 

nuisanoee.  And  "  Barratry,"  "  Common  Scold,*' "Eavesdrop- 
ping ''  and  ^  Expofiore  of  Person  "  constitute  separate  sab-titles 
in  this  chapter. 

§  824«  Prostitute. — Not  at  common  law,^  but  under  some 
statutes,  it  is  punishable  criminally  to  be  a  common  prosti- 
tute.* 

§  826.  Bailer  and  brawler. —  Under  a  statute  making  it 
punishable  to  be  a  "  common  railer  and  brawler,"  it  was  ad- 
judged adequate  to  allege,  in  general  terms, — 

That  A.,  etc.,  on,  elo.  [ciddtng  the  continuando  or  not^  as  the  pleader 
chooses,  ante,  %%  81-^1  at,  eta,  was  a  common  lailer  and  brawler  [in  evil 
example  to  others  in  like  case  to  offend  '];  to  the  common  nuisance^  eta 
[ante,  §  775],  against  the  peaces  eta< 

§  826.  Brawl  and  tumult* — A  statute  forbidding  any  per- 
son to  ^^  make  any  brawls  or  tumults  in  any  street,  lane,  alley 
or  public  place  "  appears  to  be  sufficiently  covered  by  the  alle- 
gations,— 

That  A.,  eta,  on,  eta,  at,  eta,  did  make  a  great  noise,  brawl  and  tumult 
in  a  certain  public  street  there  [concluding  as  aboTs].* 

XIY.  Noxious  AND  Offsnsbs  Tbadxs  and  Business.* 

§  827.  Connected  with  other  sub-titles. —  The  nuisance 
under  this  sub-title  consists  of  corrupting  the  air,  creating  an- 
noying noises,  or  presenting  to  the  sight  what  should  not  be 
publicly  exhibited,  or  all  combined ;  so  that,  neither  in  its  nat- 
ure nor  in  the  allegations,  is  there  much  reason,  apart  from 
the  custom  of  the  books,  for  giving  it  a  separate  consideration. 

1  Crim.  Law,  I,  %  108&  quoted  in  the  last  section.    And  the 

s  For  a  form  for  the  allegation,  see  form  in  the  text  adds  the  words  "  a 

Delano  ti  S.,  66  Ind«  S48L    And  for  a  great  noise  "  to  the  statutory  expre** 

similar  offense,  Com.  v,  Norton,  18  sion.     It  is,  at  least,  safe  for  the 

Allen,  560.    As  to  the  offense,  con-  pleader  to  expand  the  allegations 

suit  Stat  Crimes,  g§  641,  646,  65a  here  beyond  the  words  in  the  stat- 

s  In  the  form  before  me,  but  not  uta 
necessary.    Ante,  §  46.  *  For  the   direct  elucidations  of 

^  Stratton  r.  Com.,  10  Met  217.    As  this  offense,  with  the  pleading,  evi- 

to  the  sufficiency  of  this  general  form  dence  and  practice,  see  Crim.  Law,  I, 

of  allegation,  eee  Crim.  Pra,  I,  g§  408,  g§  1136-1144;  Crim.  Pro.,  II,  §§  875- 

404;  II,  g  200.  677.    Incidental,  Crim.  Law.  I,  §g  490, 

ft  a  V.  Perkins,  42  N.  H.  464    The  491, 531;  Stat  Crimes.  §§20, 166,  note, 

question  under  this  statute  seems  not  208,  nota 
quite  the  same  as  that  under  the  one 
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OH.  LXn.]  HUIBANOB.  [§§  828, 829. 

§  828.  Form  In  general. — The  allegations  may  be,— 

That  A.,  eta,  on,  eta  [ctdding  the  eontimiando  or  not,  as  the  pleader 
chooees],  at,  eta  [adding  so  much  in  particularization  of  the  locality  as- 
will  show  it  to  be  public,  to  the  extent  of  rendering  the  commission  of  the 
offense  there  legally  possible],  did  unlawfully,  eta  [setting  out  the  defend- 
ant's acts*  and  their  effect  in  creating  the  particular  nuisance];  to  the  com- 
mon nuisance  of  all  the  people  [antCf  §  775J,  against  the  peace*  eta  [anter 
§777].i 

§  829.  Common  form  —  (Tripe  boiling^  etc.). — A  form  from 
the  cnrrent  English  books,  by  slight  variations  adapted  to  oar 
use,  is, — 

That  A.,  eta,  on,  eta  [as  in  the  last  form],  at*  eta,  near  unto  divers  com- 
mon highways,  and  near  unto  the  dwelling-houses  of  divers  people^  there 
situate  and  being,  unlawfully  and  injuriously  did  make,  erect  and  set  up 
[and  did  cause  and  procure  to  be  made,  erected  and  set  up^j  [or,  did,  after 
the  erecting,  making  and  setting  up  by  persons  to  the  jurors  unknown, 
unlawfully  and  injuriously  continue']  a  certain  furnace  and  boiler,  for  the 
purpose  of  boiling  tripe  and  other  entrails  and  ofCal  of  beasts;  and  did 
there,  during  all  the  time  aforesaid  [or^  if  the  continuando  is  not  used,  and 
perhaps  if  it  is,  ante,  g  84,  did  then  and  there]  unlawfully  and  injuriously 
boil,  in  the  said  boiler,  divers  large  quantities  of  tripe  and  other  entrails 
and  offal  of  beasts;  by  reason  of  which  said  premises,  divers  noisome,  offen- 
sive and  unwholesome  smokes,  smells  and  stenches,  during  the  time  afore- 

^For  forms  and  precedents,  see  TTifloofMin,— Taylor  tJi  SL,  85  Wis. 

ArchU  Crim.  PL  &  £v.  (19th  ed.)  955 ;  d9a 

8  Chit  Crim.  Law,  G29,  647-657,  668,  'Not  necessary.    Ante,  §  189  and 

664^  721;  6  Went  PL  417;  6  Cox,  C  G.  note^  and  places  there  referred  to» 

Api  76,  77;  Rex  v.  Brooks,  Trem.  P.  620,  621, 6da 

C.  195;  Rex  «l  Cole,  Trem.  P.  C.  198;  *  In  the  form  before  me^  matter  the 

Rex  V.  White,  1  Burr.  888;  Rex  t^  equivalent  of  this  in  brackets  is  in- 

Dewsnap,  16  East  194;  Reg,  v,  Mut-  troduced  into  a  separate  count    I 

ters,  Leigh  Sc  (X  491,  10  Cox,  C.  C  6.  can  discover  no  possible  advantage 

IndiancL — Ellis  tx  Sb,  7  Blackf.  584;  in  two  counts.    Certainly  both  the 

Moses  n  Si,  58  Ind.  185.  erection  and  the  continuance  of  a 

Maine, — &  v.  Hart  84  Me.  86.  nuisance  may  be  charged  in  ona 

Maryland.^  Clayton  u  &,  60  Md.  Crim.  Pra,  n,  §  866.    And  proof  of 

272.  either  will  justify  a  conviction.   Nor, 

Massachuaette, —  Com.  u  Brown,  18  as  a  continuance  constitutes  a  corn- 
Met  865;  Com«  v.  Rumford  Chemical  plete  offense,  can  any  allusion  to  the 
Works,  16  Gray,  281.  erection,  or  by  whom,  be  necessary 

New  Hampshire. —  S.  n  Wilson,  48  where  it  only  is  to  be  proved.    If, 

N.  H.  415.  then,  the  pleader  doubts  how  the 

New  Jersey. — S.  v.  Society  for  Use-  evidence  will  be,  he  may  simply  say, 

fnl  Manufactures,  18  Yroom,  604, 505.  in  his  one  count— 

New  York, —  P.  tj,  Cunningham,  1  ^Did  unlawfully  erect  maintain 

DenSo^  024;  Taylor  v.  P.,  6  Parker,  C.  and  continue  to  use,  eta"  [or,  in  any 

C  847.  other  appropriate  words  to  this  ef- 
fect]. 
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said,  were  thence  emitted  and  issued,  so  that  the  air  then  and  there  was 
and  yet  is  greatly  filled  and  impregnated  with  the  said  smokes,  smells  and 
stenches,  and  was  and  is  rendered  and  become  corrupted,  offensiye  and  un- 
oomfortabie  and  unwholesome;  to  the  common  nuisance  of  all  the  people 
[ante,  §  775J;  against  the  peace,  eta^ 

§  830.  On  statute. —  Yariatioas,  where  the  indictment  is  on 
a  statute,  may  be  permitted  or  required,  so  as  to  cover  the 
statutory  terms.  Thus  on  a  provision  to  punish  one  who  ^^  shall 
erect,  maintain  or  keep  a  slaughter-house,  or  use  any  building 
heretofore  erected,  for  the  purposes  of  a  slaughter-house,  within 
the  limits  of  any  village  of  not  less  than  one  hundred  inhab- 
itants, or  within  one-eighth  of  one  mile  from  any  dwelling- 
house  or  building  used  as  a  place  of  business,"  the  averments 
may  be, — 

That  A.,  eta,  on,  eta,  at»  eta,  did  unlawfully  use  for  the  purpose  of  a 
slaughter-house  a  certain  building  theretofore  erected,  and  then  and  there 
being,  within  one-eighth  of  one  mile  from  certain  and  sundry  dwelling- 
houses  then  used  and  occupied  as  such;  and  in  said  building  did  then  and 
there  slaughter  [great  numbers  of  beef-cattle,  hogs,  sheep  and  other  ani- 
mals *];  to  the,  eta  [concluding  as  in  other  cases].' 

§  831.  Other  forms  —  may  be  readily  constructed,  in  anal- 
ogy to  the  foregoing,  to  cover  the  facts  of  particular  cases,  or 
special  statutory  terms.^ 

XV.  Offensive  and  Hubtful  Noises.* 

§  832.  Howling  dogs. —  Adapting  to  our  use  an  English 
common-law  form,  we  have, — 

That  A.,  etc.,  on,  eta  [cLdding,  if  the  pleader  chooses,  the  ooniinuandOf 


1  Archlx  Crim.  PL  &  Ev.  (10th  ed.)  Steam-engine.—  Bex  u  Dewsnap, 

,                               638,  684,  (19th  ed.)  955.  16  East,  194 

I                                 'Not  in  the  form  before  me,  but  Bollingr, —  Marions  sorts  of  offen- 

probably  most  pleaders  would  choose  sive.    3  Chit  Crim.  Law,  649,  652;  6 

to  add  something  of  this  sort  Went  PL  417;  Rex  v,  White^  1  Bur. 

'Taylor  v.  S.,  35  Wi&  298,  consider^  888;  Com.  v.  Brown,  18  Met  86& 

ably  changed  in  the  expression.  Quarry  stone—  near  highway  and 

^  Slaughter-house.—  8  Chit  Crim.  dwelling-housea    Reg.   v.    Mutters, 

Law,  647,  648,  721;  Taylor  v.  P..  6  Leigh  &  Q  491, 10  Cox,  a  G  6. 

Parker,  C  C.  847;  S.  v.  Wilson,  48  (i^lass-honse.— Bex «.  Brooks,  Trem. 

N.  H.  415;  Moses  v.  &,  58  Ind.  185i  P.  a  195. 

Soap  manufactory.—  8  Chit  Crim.  Brazier.— 8  Chit  Crim.  Law,  664. 

Law,  655;  Rext;.  Cole,  Trem.  P.  a  19a  Coppermith's  shop.— 8  Chit  Crim. 

Bone  factory.— Clayton  «.  &,  60  Law,  663L 

Md.  272.  Making  hartshorn.— 8  Chit  Crim. 

Distillerr.— P.  v,  Cunningham,  1  Law,  653. 

Denio^  624  &  Crim.  Law,  I,  §§  581,  537,  1078, 

478 


OH.  LXU.] 


HUISANOB. 


[§§  833-835. 


ante,  %%  81-84],  at,  etc.,  adjoining  and  near  onto  divers  common  highways 
there,  whereon  were  many  people  constantly  being  and  passing,  and  near 
unto  many  dwelling-houses  inhabited  and  occupied  by  multitudes  of  people, 
did  unlawfully  keep  and  cause  to  remain  night  and  day  great  numbers  of 
dogs  and  bitches  accustomed,  as  he  the  said  A.  there  during  all  said  time 
well  knew,^  to  make  great  and  offensive  bowlings  and  other  disturbing 
noises;  and  there,  during  all  said  time,  in  the  night  as  well  as  in  the  day, 
and  during  the  natural  and  proper  hours  for  rest  and  sleep,  did  cause  and 
permit  the  said  dogs  and  bitches  to  make  and  keep  up,  and  they  did  make 
and  keep  up^  to  the  disturbance  of  all  people  there  and  for  a  long  distance 
around  being  and  dwelling,  constant  and  continued  howlings»  loud  yells, 
moans  and  other  offensive  and  disturbing  noises;  to  the  common  nuisance 
of  all  the  people,  against  the  peace,  eta' 

§  833.  Defendant's  own  noises. —  Or  the  allegations  at  the 
common  law  may  be, — 

That  A.,  eta,  on,  eta,  at^  eta,  did,  in  and  near  a  certain  common  high- 
way there,  and  near  to  divers  dwelling-houses  wherein  were  people  abid- 
ing, utter,  to  the  disturbance  of  multitudes  of  persons,  loud  exclamations 
and  outcries,  and  thereby  did  then  and  there  draw  together  great  numbers 
of  people;  to  the  common  nuisance  of  all  the  people,  against  the  peace,  eta' 

XVL  Umwholbsomb  Food  and  Watee.* 

§834.  Distinguished. —  What  we  are  considering  here  is 
the  nuisance.  In  should  not  be  confounded  with  the  offense 
treated  of  in  a  preceding  chapter.' 

§  835.  Forms  —  for  this  offense  are  easily  constructed  on 
the  foregoing  models.*  This  chapter  is  already  so  long  that 
its  further  eztension  is  not  deemed  advisable. 


1116, 1186^  1188;  II,  §  1278;  Crim.  Pra, 
11.88880,87461 

1  Not  in  the  form  before  me,  and 
perhaps  not  necessary,  yet  safer. 
Ante,  §  789. 

S8  Chit  Crim.  Law,  648,  647. 

>  Com.  V.  Harris,  101  Masa  89;  Com. 
V.  Oaks,  118  ICasa  8;  Com.  v.  Smith, 
6  Cnsh.  80;  &  u  Baldwin,  1  Dev.  & 
fiat  195.  And  compare  8  Chit  Crim. 
Law,  1186&;  a  ti  Biggs,  82  Vt  821; 


Sb  ti.  Langford,  8  Hawks,  881;  ante, 
8  707;  [Com.  v.  Linn,  158  P&  St  22.] 

«Crim.  Law,  I,  8  491,  568;  Crim. 
Pra,  I,  §  524,  note;  II,  §8  868,  87a 

^Ante,%7Ql€t8€q. 

*  Rendering  water  unfit  to  drink, 
6  Coz,  a  C.  Api  76.  Corrupting  the 
waters  of  a  river  by  conveying  refuse 
gas  into  it^  Bexu  Medley,  6  Oar.  &  P. 
292L 


For  OATH,  XTNLAWFUL^  eeepost,  %  86a 
OfiSCENE  LIBEL^  see  Libbl  aiid  Sland] 
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CHAPTER  LXm. 

OBSTRUCTING  JUSTICE  AND  GOYERNMENT.! 

Sg  886»  887.  Introduction. 

888-84&  Injuring,  reaisting,  eta,  official  penmi. 
844-847.  Refusing  to  assist  officer. 
848^840.  Usurping  or  assuming  offioeb 
860, 86L  Embraoeiy. 
853-854  Other  obetructionsL 

§  836.  Elsewhere, —  A  large  part  of  what  would  be  appro- 
priate here  is  plaoed  under  more  specific  titles ;  as,  ^^  Bribery," 
^^  Champerty  and  Maintenance/'  '*  Concealment  of  Birth," 
"  Contempt  of  Ooart,"  "  Dueling,"  «  Election  Oflfenses,^  «*  Forci- 
ble Entry,"  "Fraudulent  Conveyance,"  "Marriage,"  "Neu- 
trality Laws,"  "  Pension  Laws,"  "  Post-oflBce  Offenses,"  "  Prison 
Breach,"  etc.,  «  Refusing  Office,"  "  Sedition,"  «  Tax  and  other 
Revenue  Laws,"  "  Treason." 

§837.  Here  and  how  divided. —  We  shall  in  this  chapter 
<;onsider,  I.  Injuring,  resisting,  or  hindering  official  person; 
IL  Refusing  to  assist  officer ;  IIL  Usarping  or  assuming  office; 
IV.  Embracery;  V",  Other  obstructions. 

I.    InJTJBING,  ReSISTTKO  OB   HlNDERINO   OFFICIAL  PeBSOK. 

§838.  Formula  for  indictment. —  How,  in  general^  the 
allegations  within  this  sub-title  should  be,  is  ezplained  else- 
where.' With  due  particularization,  a  prima  facie  offense 
should  be  made  to  appear;  and,  if  the  indictment  is  on  a  stat- 
ute, its  terms  should  be  covered.  Hence  the  form  will  consid- 
erably vary  with  the  case.  The  order  of  the  allegations  is  im- 
material.   In  substance,  and  in  a  general  way,  they  may  be, — 

1  For  the  direct  expositions  of  this  I.  g§  840,  687,  688,  696,  Wt,  868;  II. 

offense,  with  the  pleading,  evidence  g§  80,  48-51,  23S>d34^  244-248,  852; 

and   practice^   see   Grim.    Law,   I,  258,  255,  265-267, 699;  Criin.  Fto.,  I. 

§§  450-480  (extending  over  a  wider  §§  160-162, 185^  198, 195,  198,  202-205. 

field  than  this  chapter);  II,  §§  384-  647;  Stat  Crimes,  §§  216,  228. 

389, 1099-1013;  Crim.  Pia,  U,  §§  344-  >  Grim.  Pra,  II,  g§  881-89a 
^7, 879-89a    Incidental,  Crim.  Law, 
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That  on,  eta,  at,  etc.  [antey  §  80],  X.,  being  then  and  there  a  justice  of 
the  peace  in  and  for  said  county  [or,  one  of  the  constables  of  said  town,  or, 
eta,  mentioning  any  other  office  in  the  like  brief  way  ^],  was,  etc.  [saying, 
with  due  particularity,  what  official  act  he  was  performing,  an  averment 
not  in  every  sort  of  case  formally  required ^J;  wiitreupon  A.,  eta  [ante, 
g§  74-77],  well  knowing  the  premises  [an  allegation,  also,  not  always  necee- 
sary*],  did,  eta  [setting  out,  with  proper  partioularization,  the  wrongful 
aotj;  against  the  peaoe»  eta  [ante,  §§  65-69].< 

§  839.  Assault  and  battery, —  An  assanlt  and  battery  on  an 
4>ffioer,  or  a  simple  assanlt  on  him,  is  an  aggravated  assanlt  or 
«ssanlt  and  battery  within  explanations  in  a  previous  chapter.' 
The  indictment  most  cover  the  statute,  and  it  need  not  ordi- 

1  Crim.  Pro,  II,  §  884  New  Hampehire.S.  v,  Ck>pp,   15 

s  Id.,  §§  885,  88&  N.  H.  213;  a  v.  Fifield,  18  N.  H.  84; 

'Id.,  §  887.  a  V.  Richardson,  38  N.  H.  208;  a  v. 

<For  forms  and  precedents,  see  Webster,  89  N.  H.  96;  a  v.  Beasom, 
Archh.  Crim.  PL  &  E v.  (19th  ed.)  742,  40  N.  H.  867 ;  a  v.  Flagg,  50  N.  H.  821 ; 
74^748;   2  Chit  Crim.  Law,  99, 126,  a  v.  Roberts,  52  N.  H.  492. 
127,  137,  144-148,  155, 157,  201-215;  3  New  Yorh—V.  v.  Holcomb,  8  Par- 
id.  832,  916;  4  'Went  PL  68,  310,  311,  ker,  a  C.  656. 

Bli,  375-405, 428, 487;  6  Cox,  Q  Q  Ap^  [NoHh  Carolina,-'  a  v.  Dunne,  109 

29-40;  Rex  v.  Lovelaoe.  Trem.  P.  a  N.  Q  839;  a  u  Pickett»  118  N.  Q 123.] 

273;   Rex  v.  Brady,  1  R  &  P.  187,  2  PenTisylvania.^  Fixm   v.   Com.,  6 

Leaoh  (4th  ed.),  803;  Rex  v,  Osmer,  5  Barr,  460. 

East,  304;  Rex  v.  Gordon,  1  Leaoh  Bhode  Island.^  8,  v,  Maloney,  12 

(4th  ed.),  516;  Rex  n  White,  Rnsa.  &  R.  L  25L 

Ry.  99;  Rex  t?.  Ford,  Russ.  &  Ry.  329;  South  Carolina,^S,  v.  Hailey,  2 

Rex  V.  Hood,  1  Moody,  281;  Rex  v.  Stroh.  78. 

Shadbolt,  6  Car,  &  P.  504  Tennessee,^  8.  v.  Maynard,  3  Bax- 

^IZobamo.— Heath  V.  a,  86  Ala.  278;  ter,  348. 

Murphy  v.  a,  55  Ala.  252;  Jones  n  a,  Texas,— 8.  v,  Bradley.  34  Tex.  95; 

60  Ala.  99;  [Trammel  v,  a.  111  Ala.  a  v,  Ck)ffey,  41  Tex.  46;  Horan  v,  a, 

77;  P.  IX  Hunt,  120  CaL  28tl  7  Tex.  Ap.  183, 184 

^rA^fuoa— Oliver  u  a«  17  Ark.  VemumL—S,  v,  Lovett,  8  Vt  110; 

50&  a  V.  Miller,  12  Vt  437;  a  v.  Hooker, 

CanneetieuL—S.  v.  Moore»  89  Conn.  17  Vt  658;  8.  v.  Burt, 25  Vt  873;  a  v, 

244  Carpenter,  54  Vt  551,  55a 

Indiana,— 8,ix Tuell, 6  Blackf. 844  [WaahingUm.'-8,t}, Brown, 6  Wash. 

Iovxju—8.  V.  Freeman,  8  Iowa,  42a  609.  ] 

ifaifMi— a  ti  Roberts,  26  TAe.  263;  TTuooTWtn.— Rountree  v.  U.  a,  1 

a  V,  Dearborn,  54  Me.  442.  Pin.  59;  a  u  Weloh,  37  Wis.  106. 

Massachusetts, —  Com.  v,  Kennard,  United  States, — U.  a  v.  Bachelder, 

8  Piok.  133;  Coul  i^  Hastings^  9  Met  2  QsXUa.  15;  U.  a  v.  Fears,  3  Woods, 

259;  Com.  v,  Eirby,  2  Cush.  577,  579;  510;  U.  8,  v,  Gtoure,  4  Cranoh,  C.  C 

Com.  u  Tobin,  108  Masa  426;  Com.  v.  488;  [U.  a  v.  Wardell,  49  Fed.  R.  914; 

Duoey,  126  Masa  26a  Johnston  «l  17.  a,  30  C.  Q  A.  6ia] 

Missouri—  8.  v,  Henderson,  15  Ma  ^  Ante,  gg  211-226. 
486. 
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narily  do  more;  as,  for  example,  if  by  its  terms  the  offense  can 
be  committed  only  when  the  officer  is  in  the  discharge  of  his 
duty,  the  fact  that  he  was  so  must  be  alleged,  otherwise  it  need 
not  be.  And  the  other  statutory  terms  must  be  heeded  in  the 
allegations.    For  example, — 

That  A.,  eto.,  on,  eta,  at,  eta,  did  make  an  assault  on  X.,  who  was  then 
and  there  one  of  the  constables  of  the  said  town  of  N.,  while  he  the  said  X 
was  in  the  lawful  exercise  and  discharge  of  the  duties  of  his  said  office  [or, 
possibly  some  opinions  will  require  it  to  be  averred  what  X.  was  doing,  and 
so  distinctly  as  to  make  his  authority  appear],  knowing  the  said  X.  then 
and  there  to  be  such  constable  so  in  the  lawful  exercise  and  discharge  of 
his  office  and  duties;  and  him  the  said  X,  being  such  officer  and  so  as 
aforesaid  employed,  did  then  and  there  beat^  bruise^  wound  and  iU-treat; 
against  the  peaces  eta^ 

§  810.  Resisting  and  obstructing  officer. —  What  is  said  in 
the  last  section  applies  equally  to  the  subject  of  this.  More- 
over, as  to  this,  the  precedents  in  the  books  differ,  the  decisions 
upon  the  requirements  under  the  common-law  rules  are  not 
harmonious,  and  the  statutes  simplifying  those  rules  differ  in 
our  respective  states.  The  indictment  is  commonly  or  always 
upon  a  statute;  and,  if  the  statutory  terms  are  covered  in  a 
reasonable  particularization  of  the  facts  of  the  individual  in- 
stance, the  strictest  requirements  of  the  common  law  would 
would  seem,  in  principle,  to  be  satisfied.    For  example, — 

That  A.,  eta,  on,  eta,  at  N.  in  the  county  of  21,  while  X,  a  deputy  sheriff 
of  said  county,  was  at  said  N.  lawfully  and  by  virtue  of  his  said  office  pro- 
ceeding under  an  execution  in  due  form  to  levy  on  and  seize  two  horses 
the  property  of  the  said  A.,  did  unlawfully  collect  together  a  body  of  serv- 
ants and  men,  to  the  number  of  twelve  and  more,  and  by  the  superior 

iVery   many  of  the  forms  and  cntion  of  his  office^  2  Chit.  Crinou 

precedents  referred  to  in  the  last  Law,  99.    Officers  of  customs  and 

section  are  of  this  sort;  as,  for  ex-  excise*  3  Chit  Crim.  Law,  187, 138; 

ample,  Com.  v.  Hastings,  9  Met  259;  4  Went  PL  310,  887,  893,  394;  6  Cox, 

CouL  V.  Kennard,  8  Pick.  133;  Com.  G  G  Apw  30;  Rex  v.  Brady,  1  R  &  P. 

V.   Ducey,  126   Mass.  269;   Coul  v.  187, 2  Leach  (4th  ed.),  80a    To  pre- 

Kirby,  2  Cush.  577,  579;    Com.   v.  vent   arrest  or   detention,   2  Chit 

Tobin,  108  Mass.  426;  &  v.  Roberts,  Crim.  Law,  146;  6  Cox,  G  G  Ap^  32- 

26  Me.  263;  a  v.  Dearborn,  64  Ma  84;  Rex  «l  Shadbolt  5  Gar.  &  P.  604; 

442;  P.  V.  Holcomb,  3  Parker,  G  G  Rex  v.  Hood,  1  Moody,  281;  Rex  «. 

656;  a  V.  Bradley,  34  Tex.  95;  a  u  Ford,  Russ.  &  Ry.  829;  Rex  viOsmeT, 

Coffey,  41  Tex.  46;  a  u  Hooker,  17  5  East  304    Assault  and  rescuing 

Yt  658;  Rountree  «l  U.  a,  1  Pin.  59;  goods»  2  Chit  CriuL  Law,  201,  203;  4 

6  Cox,  G  C.  Ap.  29-31,  36;  2  Chit  Went  PL  314    [Assault  upon  assist* 

Crim  Law.  127,  146;  3  id.  832.    Ab-  ants,  a  v.  Emery,  65  Vt  464;  Blake 

saulting  privy  councillor  in  the  exe-  «l  U.  a,  18  G  G  A.  117.] 
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force  thereof  did  drive  and  compel  to  go  away  the  said  X.,  and  did  remove 
out  of  the  said  county  the  said  horses;  against  the  peace,  eto.^ 

§  841.  Another,  with  statute. —  Under  the  statutory  words 
"forcibly  resist,  prevent  or  impede  any  officers  of  the  customs, 
etc.,  in  the  execution  of  their  office,"  the  substance  of  allega- 
tions adjudged  good  is,— 

Tliat  A.,  etc.,  on,  etc.,  at,  eta,  did  forcibly  and  unlawfully  resist,  prevent 
and  impede  X.,  who  was  then  and  there  an  ofBcer  and  inspector  of  the  cus- 
toms, with  authority  to  seize  all  goods  imported  into  the  district  of,  etc., 
contrary  to  law,  in  the  execution  of  his  said  office,  in  this,  that,  whererta 
the  said  X.  was  then  and  there  lawfully  holding  in  his  ]X)sse8sion  awaiting 
trial,  having  theretofore  by  virtue  of  his  said  office  lawfully  seized,  a  certain 
trunk  containing  nineteen  dozen  cotton  hose^  of  the  value,  etc.,  as  having 
been  imported  into  the  said  district  contrary  to  law,  he  the  said  A.  did 
then  and  there  forcibly  and  unlawfully  take  and  wrest  from  the  said  X, 
and  carry  away  from  his  custody  and  out  of  his  possession,  the  said  trunk 
and  the  said  merchandise  therein  contained;  against  the  peace,  etc.' 

§  843.  Briefer. —  In  Tennessee  it  has  been  adjudged  good 
to  aver, — 

That  A^  eta,  on,  eta,  at^  eta,  knowingly  and  wilfully  resisted  one  X,  a 

1  It  was  said  in  one  case  that  "the  the  pleader,  at  his  election,  either  to 
indictment  must  show  what  the  pro-  say  he  was,  or  to  set  out  facts  from 
cess  was,  that  it  was  legal,  and  in  which  the  court  can  see  as  of  law 
the  hands  of  a  proper  officer,  and  the  that  he  wa&  Crim.  Pra,  II,  gg  884- 
mode  of  obstruction."  Wardlaw,  J.,  886,  888,  890.  905,  910a,  91t  There  is 
in  S.  VL  Hailey,  2  Strob.  7S,  76l  And  no  one  analogy  in  the  law  of  orim- 
in  another  case  a  learned  judge  ob-  inal  pleading  from  which  the  setting 
served  that  "an  indictment  for  ob-  out  at  large  of  the  process  would  be 
structing  the  execution  of  a  search-  required,  though  it  is  often  done.  For 
warrant  must  show  the  warrant  to  various  forms,  see  S.  v.  Moore,  89 
be  legal,  and  it  must  therefore  show  Conn.  224;  U.  S.  u  Gk>iure,  4  Cranch, 
that  the  warrant  appeared  upon  its  G.  CX  488;  Horan  v.Q,,l  Tex.  A  p.  188, 
face  to  be  founded  on  a  sufficient  af-  184;  S.  v,  Lovett^  8  Vt.  110;  S.  v.  Miller, 
fldavit"  Blackford,  J.,  in  a  tt  Tuell,  12  Vt  487;  a  t?.  Carpenter,  54  Vt 
6  Blackt  344^  845.  Again,  it  seems  551,  552;  a  v.  Welch,  87  Wis.  196;  8. 
to  have  been  deemed  necessary  so  to  ix  Beasom,  40  N.  EL  867;  8,  v.  Hen- 
describe  the  process  resisted  that  its  derson,  15  Ma  486;  a  v,  Copp,  15 
lawfulness  wiU  appear,  a  v.Flagg,50  N.  H.  212;  a  v.  Fifield,  18  N.  R  34; 
N.  H.d21.  This  brings  us  back  in  some  a  v.  Freeman,  8  Iowa,  428;  Finn  v, 
measure  to  questions  considered  in  Com.,  6  Barr,  460;  Rex  v.  Lovelace, 
an  early  chapter  of  the  present  vol-  Trem.  P.  G.  278;  Rex  v.  White,  Russ. 
ume.  Ante,  §g  91-97.  Undoubtedly  &  Ry.  99.  Those  who  wish  to  exam- 
the  fact  that  the  officer  was  proceed-  ine  the  English  books  of  precedents 
ing  in  due  form  of  law  should  in  wiU  find  the  references  ante,  §  888, 
some  way  appear  in  averment  But  sufficiently  available, 
established  principles  wiU  permit  ^xj.  a  u  Bachelder,  2  Gallis.  15w 
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deputy  sheriff,  in  attempting  to  seire  and  in  senring  a  legal  process,  to  wit, 
a  civil  warrant,  on  the  said  A. ;  against  the  peace,  eta< 

§  843.  As  to  which — Another. — Doubtless  not  all  of  our 
courts  will  accept  this  form  as  snffloient.  One  sustained  in 
Arkansas  may  come  nearer  satisfying  objectors;  namely, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  knowingly  and  wilfnUy  resist  Z.,  who 
was  then  and  there  a  constable  of  N.  township  in  said  county,  in  the  at- 
tempt to  execute  a  certain  execution  issued  by  O.,  esquire,  an  acting  justice 
of  the  peace  within  and  for  the  township  and  county  aforesaid,  in  favor  of 
Y.  against  Z.;  against  the  peace,  eta^ 

II.  Befusiko  to  Assist  Offioeb.* 

§  844.  In  general. — How  in  general  the  indictment  should 
be  we  saw  in  another  connection.*  The  precedents  differ  con- 
siderably,  and  perhaps  the  decisions  are  not  quite  uniform,  as 
to  the  degree  of  minuteness  necessary  in  setting  out  the  au- 
thority of  the  officer,* 

§  845.  To  detain  prisoner. —  Following,  in  spirit  and  in 

substance,  an  English  form  which  was  sustained,  and  adhering 

to  the  legal  reasons  which  govern  this  sort  of  allegation,*  we 

may  deem  it  adequate,  where  the  offense  is  at  the  common  law, 

to  aver, — 

That  on,  etc,  at,  eta,  21,  a  constable  of  the  said  town,  eta,  had  the  law- 
ful custody  of  one  T.  whom  he  the  said  X  had  theretofore  then  and  there 
duly  arrested  on  a  charge  of  felony,  and  after  the  said  arrest  the  said  T. 
then  and  there  made  an  assault  on  the  said  X.,  attempting  thereby,  and 
employing  other  means*  to  escape  from  said  lawful  custody;  whereupon 
the  said  X.  then  and  there  caUed  upon  and  commanded  A^  eta  [the  de- 
fendant], haying  reasonable  necessity  for  so  doing,  to  assist  him  the  said  X. 
in  repelling  the  said  assault,  and  in  detaining  the  said  T.,  and  preventing 
his  escape;  but  the  said  A.,  well  knowing  the  premises,  did  then  and  there 
unlawfully  and  wilfully  neglect  and  refuse  to  obey  the  said  can  and  com- 
mand, and  to  assist  the  said  X.  in  repelling  said  assault  and  preventing  said 
escape;  against  the  peaces  eta^ 

la  o.    Maynard,   8    Baxter,   84a  1  a  a  20, 10  Cox,  a  a  170,  with  a 

A  similar  form  is  good  in  AlabanuL  tx  Shaw,  8  Ira  20l 

Heath  v.  a,  86  Ala.  37a  •  Ante,  §  840  and  nota 

s  Oliver  i^  a,  17  Ark.  SOa    A  form  ^  Reg.  v.  Sherlock,  Law  R  1  C  C 

not  very  dissimilar  was  sustained  in  20, 10  Cox,GL  G 170.   If  the  pleader,  on 

a  V,  Biut,  25  Vt  87a  comparing  this  form  with  such  cases 

*Crim.  Law,  I,  g§  464^460;  Grim,  asa  uShaw,8Ira  30^  deems  it  weak 

Ptoi,  I,  g  185;  U,  g  89&  on  the  point  of  the  officer's  author- 

^Crim.  Pra,  II,  §  89a  ity,  he  can  strengthen  it  as  the  par- 

*  Compare  B^.  v.  Sherlock,  Law  R  ticular  f^ts  may  suggest    And  see^ 
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§  846.  To  arrest  one. —  Where  the  offense  consists  of  a  re- 
fusal to  assist  an  officer  in  making  an  original  arrest,  there 
may  be  reasons  to  indicate  a  fuller  setting  out  of  bis  authority. 
If  so,  still  the  indictment  need  not  be  so  minute  as  to  contain 
a  copy  of  the  judicial  process  on  which  he  was  proceeding. 
General  description  will  suffice.^ 

§  847.  To  suppress  riot.^ — Stripping  an  English  precedent 
of  a  part  of  its  useless  verbiage,  and  in  a  measure  adapting  it 
to  American  use,  we  have, — 

That  on,  eta,  at,  eta,  divers  disorderly  persons  to  the  number  of  twenty 
and  more,  to  the  jurors  unknown,  did  unlawfully,  riotously  and  routously 
assemble  to  disturb  the  public  peace,  and,  being  so  assembled,  did  then  and 
there  for  a  long  space  of  time,  in  breach  of  the  public  peace,  continaally 
commit  divers  riotous,  rontons  and  turbulent  outrages  and  offenses,  to  the 
terror  of  many  and  all  persons  then  and  there  inhabiting,  passing  and 
being:  whereupon  one  X,  a  constable  of  said  town,  did  then  and  there  in 
the  discharge  of  his  said  office  undertake  and  endeavor  to  prevent  and 
restrain  said  assembled  persons  from  further  committing  said  outrages  and 
offenses,  and  to  suppress  said  riot,  but  the  said  assembled  perspns  did 
thereon  then  and  there  forcibly  resist  him  therein  and  in  discharging  the 
duties  of  his  said  office;  upon  which  the  said  X.  did  then  and  there  offi- 
cially and  in  his  own  proper  person  call  upon  and  require  A.,  eta  [the 
defendant],  then  and  there  to  aid  and  assist  him  the  said  X.  therein,  in 
preserving  the  peace,  and  in  arresting  the  said  assembled  persons  offend 
ing;  yet  he  the  said  A.,  well  knowing  the  said  official  character  of  the  said 
X.,  and  well  knowing  the  other  aforesaid  premises,  did  tlien  and  there  un- 
lawfuUy  and  wilfully  neglect  and  refuse  so  to  do;  against  the  peace,  eta' 

III.  Usurping  or  Assuming  Offiob.* 

§  848.  Coroner. —  Abridging  and  slightly  modifying  a  ver- 
bose precedent  from  one  of  the  older  books,  yet  omitting 
nothing  which  any  person  would  be  likely  to  deem  material, 
we  have,  at  the  common  law, — 

That  on,  eta,  at,  eta,  <Mie  M.  was  slain  and  his  dead  body  lay  there  nn- 
buried  [or^  set  out  any  other  facts  rendering  a  coroner's  inquest  proper], 
and  notice  thereof  was  then  and  there  duly  given  to  X,  one  of  the  coroners 
in  and  for  said  county,  that  he  might  do  in  the  premises  what  his  office  of 

as  to  this,  the  aUegations  in  2  Chit  ^Asto  the  duty  of  officers  and  oth- 

Crim.  Law,  151.  eis  herein,  see  Grim.  Pra,  I,  §§  106, 

1  Ck)n8alt  and  compare  the  two  188, 185, 18A. 

forms  in  Ck>mfort  vl  Com.,  5  Whart  *  Reg.  v.  Brown,  Car.  &  11  814^ 

487;  and  a  V.  Nail,  19  Ark.  56a    It  «CrinL  Law,I,§468and  nofee,587; 

does  not  seem  necessary  to  incumber  CriuL  Fro.,  II»  g  898L 
the  text  with  them. 
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ooToner  required ;  i  whereapon  A.»  eta  [the  defendant],  not  being  and  know- 
ing himself  not  to  be  a  ooroner  in  and  for  said  county,  and  having  and  know- 
ing himself  to  have  no  authority  of  law  to  act  in  the  premises  [but  being  a 
person  illiterate  and  entirely  unfit,  etc.' J,  did  then  and  there  maliciously, 
corruptly,  and  with  intent  to  prevent  the  lawful  taking  of  any  coroner's 
inquisition  upon  view  of  the  said  dead  body,  usurp  the  office  of  coroner  in 
and  for  said  county,  and  take  upon  himself  to  execute  thoee  things  which 
to  the  office  of  such  coroner  in  the  premises  aforesaid  belonged.  And 
thereupon  he  the  said  A.  did  then  and  there,  suddenly  after  the  aforesaid 
death  of  the  said  M.,  subtly,  unduly  and  unlawfully  cause  and  procure  six- 
teen several  persons  upon  the  view  of  the  said  dead  body  then  and  there 
to  take  their  several  oaths,  aa  the  custom  is,  before  the  said  A.,  eta  [pro- 
ceeding to  set  out  briefly  what  was  done],  whereby  the  said  dead  body  was 
removed  and  buried;  so  that  neither  the  said  X.  nor  any  other  coroner  in 
and  for  said  county  could  or  can  inquire  in  due  manner  upon  the  view  of 
the  said  dead  body  within  said  county  according  to  law,  nor  was  any  in- 
quisition ever  had  as  to  how  or  by  what  means  the  said  M.  canoe  to  his 
death;  against  the  peace,  eta* 

§  849.  Sheriff — (On  statute). —  On  a  statute  maldng  pun- 
ishable one  who  "  shall  falsely  assume  or  pretend  to  be  a  justice 
of  the  peace,  sheriff,  deputy  sheriff,  coroner  or  constable,  and 
shall  take  upon  himself  to  act  as  such,  etc.,  the  averments  may 
be, — 

That  A,  eta,  on,  etc.,  at,  eta,  did  falsely  and  unlawfuUy  assume  and 
pretend  to  be  the  sheriff  of  said  county  of  M.,<  and  did  then  and  there  take 

1 1  retain  this  averment  of  notice  body  without  notice  to  the  ooroner, 

to  the  true  ooroner  because  in  the  see  2  Chit.  Grim.  Law,  250.    Usurp- 

form  before  ma    But  its  necessity  is,  ing  office  of  justice  of  peace,  Bex  v, 

at  least,  doubtful,  Wakeman,  Trem.  P.  G.  17ft 

*In  the  form  before  me;  but  cer-       ^  In  the  form  before  me,  the  words 

tainly  mere  surplusage,  for  illiteracy  here  are  "  did  falsely  assume   and 

would  not  have  debarred  him  from  pretend  to  be  a  sheriff; "  and  the 

acting  had  he  been  coroner.  proof  was,  that  the  defendant  pre- 

*  Bex  V.  Voysey,  TrenL  P.  GL  238.  tended  to  be  a  sheriff  from  another 

Probably  some  of  these  latter  allega-  stata    The    court   interpreted   the 

tions  are  unnecessary,  but  the  au-  statute  to  require  the  pretense  to  be, 

thorities  are  too  few  to  enable  one  to  that  he  was  a  sheriff  of  this  state, 

draw  with   absolute  certainty  the  which,  therefore,  should  be  alleged; 

partition  line  between  the  needful  and  ao  arrested  judgment    If  this 

and  the  needlesa    C!ompare  with  the  was  aU  the  statute  meant,  I  shouid 

forms  in  Beg.  v,  Buchanan,  8  Q.  B.  say  the  form  before  the  court  would 

888,  for  acting  as  attorney  without  suffice;  because  the  meaning  of  the 

being  enrolled  and  qualified  in  man-  allegation  is  not  that  the  defendant 

ner  required  by  statute:  and  Way-  said  he  was  a  slieriff  of  another  states 

man  u  Com.,  U  Bush,  466,  460,  for  but  of  this  stata    Crim.Pra,I,§888; 

usurping  the  office  of  judge  of  elec-  ante,  §  644  and  nota    I  interpret  the 

tiona     For  a  form  of  indictment  statute,  and  herein  I  am  sustained  by 

against  a  township  for  burying  a  the  reasoning  of  the  court,  as  requir- 
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upon  himself  to  act  as  such  sheriff  [by  then  and  there  removing  and  oariy- 
ing  away  from  the  custody  and  possession  of  one  X.,  under  the  pretense  of 
serving  a  writ  of  attachment  upon  his  goods  and  oJiattels^  a  one-horse  har- 
ness of  him  the  said  X.],  against  the  peaoe^  eta^ 

IV.  Embbaoeby.' 

§  850.  Form^  and  how. — The  limits  of  this  offense  are  not 
80  well  defined  by  anthority  as  to  render  profitable  to  attempt 
to  reduce  the  indictment  to  the  fewest  words.  The  following, 
from  one  of  the  older  books,  is  slightly  modified  for  use  in  our 
courts:  — 

That  on,  eta,  at,  eta,  a  certain  issue  in  a  plea  of  trespass  on  the  case  hav- 
ing been  joined  between  X  as  plaintiff  and  Y.  as  defendant,  in  the  court  of, 
eta,  was  therein  pending^  and  a  certain  jury  of  the  said  county  was  im- 
paneled and  returned  to  try  the  same;  whereupon  A.,  eta,  weU  knowing 
the  premises,  and  being  a  common  embracer  of  jurors,  and  devising  and 
wickedly  and  unlawfully  intending  to  hinder  the  due  and  lawful  trial  of 
the  said  issue  by  the  jurors  aforesaid  impaneled  and  returned  to  try  the 
said  issue,  did  then  and  there,  unlawfully,  wickedly  and  unjustly,  on  behalf 
of  the  said  T.,  defendant,  solicit  and  persuade  ^,  who  then  and  there  was, 
and  whom  the  said  A.  then  and  there  well  knew  to  be,  one  of  the  jurors  of 
the  said  jury  impaneled  and  returned  for  the  trial  of  the  said  issue,  to  ap- 
pear and  attend  at  the  trial  aforesaid  upon  the  jury  aforesaid  in  favor  of 
the  said  Y.;  and  then  and  there  did  say  and  utter  to  the  said  Z.,  one  of  the 
jurors  aforesaid,  divers  words  and  discourses  by  way  of  commendation,  on 
behalf  of  the  said  Y.,  the  defendant,  and  then  and  there  did  say  and  utter  to 
the  said  It,  divers  words  and  discourses  by  way  of  dispraise  of  the  said  X, 
the  plaintiff;  and  the  said  A.  then  and  there  unlawfully  and  corruptly  did 
move  and  desire  the  said  Z.  to  solicit  and  persuade  the  other  jurors,  im- 
paneled and  returned  to  try  the  said  issue,  to  give  a  verdict  for  the  said 
Y.,  the  defendant  in  the  said  causa  [And  the  jurors  of  the  said  jury,  sworn 
for  the  trial  of  the  said  issue,  by  reason  of  the  speaking  of  the  said  words 
and  discourses  by  way  of  commendation  on  the  behalf  of  the  said  Y.,  the 

ing  the  pretense  to  be  such  as  im-  which  somejudges,  not  all,  would  be 
plies  the  authority  to  act  in  the  likely  to  deem  necessary  as  partlc- 
locality  in  question,  and  to  this  view  ularizing  the  transaction.  Other 
I  have  shaped  the  allegation  to  con-  precedents. —  For  a  form  for  acting 
form,  and  it  necessarily  satisfies  the  under  a  false  process  from  court  con- 
requirement  of  the  court  trary  to  a  statute,  Reg.  v.  Evans,  Deara 
1  Com.  V.  Wolcott,  10  Cush.  61.  The  &B.  286, 7  Cioz,  Q  a  29a  Delivering  a 
indictment  had  two  counts,  one  with  paper  falsely  purporting  to  be  a  copy 
matter  similar  to  this  in  brackets,  of  a  certain  process,  Beg.  v.  Castle, 
the  other  without  it  There  can  be  Dears.  &  R  868,  7  Cox,  a  a  875. 
no  occasion  for  more  than  one  count  ^CnvcLlAy^fl,  g  468;  n,  §§  884- 
I  should  prefer,  at  least  for  caution,  889;  Crim.  Pra,  U,  §§  844-847. 
to  retain  this  matter.    It  is  of  a  sort 
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defendant*  did  give  their  Terdict  for  the  said  Y.,  the  defendant  i];  against 
the  peace,  eta* 

§  861.  Conspiracy  in  nature  of  embracery. —  Another  old 

precedent  is,  in  substance, — 

That  at  a  court  of,  etc.,  on,  eta,  at,  eta,  a  certain  issne  in  a  plea  of  tres- 
pass on  the  case,  between  X,  plaintiff,  and  A.,  defendant,  was  tried  by  a 
jury  of  the  country;  and  before  said  trial  the  said  A.,  eta,  R,  eta,  and  C, 
eta,  did,  on,  eta,  at,  eta,  conspire,  combine  and  confederate  together,  by 
rewards  and  other  ways  and  means,  unlawfully  to  procure  a  verdict  to  be 
given  for  the  defendant;  and,  to  bring  about  the  same,  to  cause  and  enable 
the  said  R  and  GL,  for  divers  sums  of  money  paid  them  by  the  said  A.*  to 
be  sworn  and  serve  as  jurors  for  the  trial  of  the  said  issue,*  and  give  and 
procure  to  be  rendered  a  verdict  for  the  defendant  In  pursuance  of  which 
unlawful  agreement  and  confederation,  the  said  R  and  C  afterward,  on  the 
day  and  year  first  above  mentioned,  there,  by  unlawful  ways  and  means, 
did  procure  themselves  to  be  sworn  as  jurors  in  the  trial  of  the  said  issuer 
and,  together  with  the  other  jurors  sworn  to  try  the  same^  did  give  their 
verdict  for  the  defendant;  against  the  peaces  eta^ 

V.   OtHKK  OBSTSUCriONS. 

§  852.  Dissuading  witness. —  For  the  common-law  offense 
of  enticing  or  persuading  a  witness  not  to  appear  at  the  trial,^ 
the  allegations  will  vary  with  the  special  facts.  They  may, 
for  example,  be, — 

That,  on,  eta,  at,  eta.  A.,  eta,  having  theretofoira  in  due  form  of  law  en- 
tered into  a  recognizance  before  O.,  esquire,  a  justice  of  the  peace  in  and 
for  the  said  county  of  11,  to  appear  and  answer  at  the  then  next  term  of 
the  court  of,  eta,  holden  in  and  for  said  county,  to  a  complaint  charging 
him  with  having  theretofore  in  said  county,  eta  [stating  briefly  the  sab- 
stance  of  the  accusation],  and  X  having  in  like  manner  entered  into  a 
recognizance  before  the  said  O.,  esquire,  to  appear  at  the  said  court  as  a 
witness  in  the  said  cause,*  the  said  A.,  well  knowing  the  premises,  and 
contriving  and  intending  to  impede  and  obstruct  the  due  course  of  jostioe 
therein,  unlawfully  and  corruptly  did  entice,  solicit  and  endeavor  to  per- 

1  There  is  no  just  ground  for  deem-  eumstantibtti*'  not  so  far  incorpo- 

ing  this  matter  in  brackets  indie-  rated  into  our  legal  language  as  to 

pensable,  while  yet  the  pleader  may  have  beoome  English,  rendering^  the 

choose  to  retain  it  if  true  in  his  par-  allegation  ill    Grim.  Pra,  I,  §§  84S^ 

tioular  casa  845,  847. 

>  Rex  t7.  Brooks,  Trem.  P.  C.  175.  «Rex  v,  Opie,  1  Saund.  30a 

< In  the  form  before  me,  the  ex-  ^Crim.  Law,  I,  §§  468,  695,  734;  II, 

pression  here  is,  "to  be  sworn  decir-  %%  253,  264^  266;  Grim.  Pra,  I,  §  556; 

cumstaniihus  for  the  trial  of  the  said  II,  §  897. 

issua**    I  should  hesitate  to  use  this  *  As  to  the  sufficiency  of  the  fonn 

expression,  on  the  ground  that  the  thus  far,  see  Crim.  Pra,  I,  §  566;  H, 

oourt  might  hold  the  words  **  de  cir-  §  897;  [8,  v.  Holt,  84  Ma  SOa] 
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suAde  1  the  said  X.  to  absent  himself  from  the  said  court,  and  not  to  appear 
before  the  same  to  give  evidenoe  of  what  he  knew  concerning  the  said  com- 
plaint and  aoonsation;  against  the  peace,  eta* 

§  853.  Unlawf al  oath. —  A  sort  of  obstruction  of  justice  is 
the  administering  or  taking  of  an  extrajudicial  or  other  unlavr- 
fnl  oath.  There  are,  in  England,  statutes  making  it  punish- 
able;* and  perhaps,  also,  in  some  of  our  states.  But  this  sort 
of  prosecution  so  seldom  occurs  that  it  will  suffice  to  refer  to 
places  where  forms  for  the  indictment  may  be  found.^ 

§854.  Other  forms. —  The  methods  by  which  justice  and 
the  workings  of  government  may  be  obstructed  are  number- 
less.* But  the  foregoing  sections  of  this  chapter,  and  the  places 
referred  to  in  it,  will,  directly  or  by  analogy,  furnish  the  pleader 
with  all  needed  help. 

1  Ante,  gg  106^  11&  «  ArohU  Grim.  PL  A  Ev.  (19th  ed.) 

sa  V.  Ames,  64  M&  88&    Other  843-644;  2  Chit  Crlm.  Law,  102;  Bex 

solicitations.— Against  a  surveyor  v,  Eadon,  81  How.  St  Tr.  1064;  Reg. 

of  taxes  for  persuading  a  oollector  «.  Fott  supra.  Car.  &  M.  288;  Rex  v, 

to  secrete  a  part  of  the  money,  %  Loveiass,  1  Moody  &  R.  840,  6  Car.  & 

Chit  Crim.  Law  180.    Soliciting  a  P.  606;  Rex  ix  Ball,  6  Gar,  ft  P.  568; 

custom-house  officer  to  neglect  his  Rex uBrodribb, 6  Car.  &  P.  671;  Rex 

duty,  Rex  v,  Everett,  8  K  &  C.  114.  v.  Noonan,  Jebb,  108;  Rex  ik  Adams, 

Attempting  to  persuade  men  to  en-  Jebb,  136. 

list  as  soldiers  in  another  state.  Com.  ^  See,  for  example,  forms  for  a  oon- 

V.  Jacobs,  0   Allen,  274    Enticing  spiracy  to  release  one  from  custody, 

soldiers  to  mutiny.  Rex  v.  Fuller,  2  and   become   bail   under  fictitious 

Leach  (4th  ed.),  700;  2  Chit  Crim.  names,   8  Chit    Crim.  Law,    1146. 

Law,  lOt    Obstructing,  by  seditious  Maiming  to  prevent  arrest  Rex  v. 

words  and  promises  of  indemnity,  Williams,    1    Moody,  887.     Pulling 

the  execution  of  a  warrant,  2  Chit  down  stocks,   prison,  eta,  2  Chit 

CiinL  Law,  147.  Crim.  Law,  207;  Rex  ix  Guy,  6  Went 

'1  Rubs.  Crimes  (6th  Eng.ed.),  284-  PL  401.    Receiving  money  to  help 

291,  877;  8  id.  80, 106;  Archlx  Crim.  one  to  stolen  goods,  2  Chit  Crim. 

PL  &  Et.  (19th  ed.)  840-846;  Reg.  v.  Law,  218,  2ia  Feeding  armed  prowl- 

Nott  4  Q.  R  768;  Rex  u  Moors,  6  ers,  Vaughn  t\  a,  8  Coldw.  102.  Not 

East  419,  nota  repairing  jail,  8  Chit  Crim.  Law,  66a 

For  OBSTRUCTINa  RIVER,  see  Wat. 

OFFENSIVE  SHOWS,  see  ante,  §§  706-80L 
OFFENSIVE  TRADES,  see  ante,  §§  827-881. 
OFFICE,  MISCONDUCT  IN,  see  Malfbasakob,  eta 
OFFICE,  REFUSING,  see  RsFUSiNa  Offiobl 
OMISSION,  see  NsauBOTa 

OPEN  AND  NOTORIOUS  LEWDNESS,  see  ante,  §§  162-16a 
ORAL  SLANDER^  see  Libbl  and  Slamdeb. 
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OHAPTEB  LXIV. 

PEACE,  BREACHES  OF  THK^ 

§  865.  Meaning  —  Elsewhere. —  The  meaning  of  the  term 
"  breaoh  of  the  peace  "  appears  at  the  places  cited  in  the  note. 
It  is  variable,  sometimes  extending  to  include  all  indictable 
wrongs,  bat  commonly  less  wide  in  signification.  Therefore  it 
is  not  employed  as  a  separate  title  in  the  other  volumes  of  this 
series.  So,  in  this  volume,  most  of  the  breaches  of  the  peace 
are  contemplated  under  their  more  specific  names.  It  would 
be  useless  to  enumerate  them  here. 

§  856.  Night-distarbance  of  habitation. — Various  forms  of 
charging  a  common-law  offense  of  this  sort  have  been  adjudged 
adequate.    Thus, — 

That  A.,  eta  [ante,  §§  74-77],  on,  etc  [ante,  §  80],  aboat  the  hour  of  ten 
in  the  night  thereof  [ante,  %  87],  at,  etc.  [ante,  §  80],  unlawfuUy,  maliciouslj 
and  secretly  did,  with  intent  to  digturb  the  public  peaoe^  break  and  enter 
the  dwelling-house  of  X  [there  situate  >],  T.  the  wife  of  the  said  X  being 
then  and  there  in  said  dwelling-house  pregnant  with  child;  whereupon  the 
said  A.  did,  in  said  dwelling-house,  then  and  there  greatly  misbehave  him- 
self, and  greatly  frighten  the  said  Y.,  to  her  grievous  injury,  by  means 
whereof  she  did  afterward,  on,  etc^  at,  eta,  miscarry;  against  the  peaces  eta 
[ante,  gg  S5-69].s 

§867.  Another. —  Said  the  court:  "The  breaking  of  win- 
dows in  the  night,  while  a  family  is  in  the  house,  is  not  a  mere 
trespass  upon  property ;  but,  being  calculated  in  its  nature  to 
frighten  and  disturb  the  people  within  the  house,  it  may  be 
considered  as  an  indirect  attack  upon  the  persons  of  the  family, 
and  is  clearly  a  breach  of  the  peace."  Therefore  allegations 
were  held  good,  in  substance, — 

That  A.,  eta,  on,  etc.,  in  the  night  thereof,  at,  eta,  did  unlawfuUy,  vio- 
lently and  injuriously  cast  and  throw  stones  upon  and  against  the  dweUing- 
house  of  X,  while  he  the  said  X.  and  sundry  other  persona  of  his  family 

1  For  the  law  relating  to  this  title,  *  Doubtless  not  necessary.  Ante^ 
see  Crim.  Law,  I,  §§  536,  537, 589, 550,    825a 

591,  734,  945;  Grim.  Pra,  I,  §§  207,       *Ck>m.  u  Taylor,  5  Binn.  977. 
229,  264,  n.,  557,  1312;    Stat  Crimes, 
198, 1064,  note. 

488 


OU.  LXIV.]  PEAOB,  BBEAOHES  OF  THE.  [§§  858,  859. 

were  in  said  dwelling-house;  and  two  window-shades  and  fifteen  squares 
of  glass,  parcel  of  said  dwelling-house,  did,  with  a  large  stiok  of  wood  and 
with  stones,  the  said  X.  and  said  other  persons  being  in  said  dwelling-house 
and  greatly  terrified  thereby,  unlawfully,  violently  and  injuriously  break 
and  destroy;  against  the  peace,  eto.^ 

§  858.  Under  statute. —  A  statute  making  punishable  one 
who  shall  "  disturb  or  break  the  public  peace  by  tumultuous 
and  offensive  carriage,  by  threatening,  quarreling,  challeng- 
ing," etc.,  creates  bat  a  single  offense  of  breaking  the  peace, 
and  it  may  be  committed  in  any  or  all  of  the  ways  thus  pointed 
out.  Yet  as  it  does  not  completely  define  the  offense,  allega- 
tions simply  in  the  statutory  words  are  not  sufficient;  some- 
thing must  be  added  giving  character  to  and  individualizing 
the  transaction.*  Taking  hints  from  averments  held  good,  yet 
constructing  a  form  nearly  independently  of  them,  we  have, — 

That  A.,  eta,  on,  eta»  at,  eta,  did  disturb  and  break  the  pubUc  peace  by 
tumultuous  and  offensive  carriage,  and  in  particular  toward  one  X,  whom 
in  the  presence  of  divers  assembled  people  he  then  and  there  abused  by  foul 
oaths  and  opprobrious  words,  and  assaulted,  and  beat  [here  is  a  fuU  allega- 
tion on  one  olause  of  the  statute,  but  if  the  pleader  chooses  he  may  prooeed 
to  another,  thus],  and  by  threatening  with  a  loud  voioe  to  horsewhip  Y.  the 
wife  of  the  said  X;  against  the  peaoe,  eta* 

§  859.  Another. — The  Arkansas  statute,  in  terms  similar  to 
those  in  some  of  the  other  states,  declares  punishable  one  who 
*'  shall  make  use  of  any  profane,  violent,  abusive  or  insulting 
language  toward  or  about  another  person,  in  his  presence  or 
hearing,  which  language,  in  its  common  application,  is  calcu- 
lated to  arouse  to  anger  the  person  about  pr  to  whom  it  is 
spoken  or  addressed,  or  to  cause  a  breach  of  the  peace  or  an 
assault."  Whether  particular  words  are  so  calculated  the  jury 
should  decide  under  the  facts  of  the  individual  case.^  It  is 
believed  to  be  good  to  allege, — 

That  A.,  eta,  on,  eta,  at,  eta,  did,  in  the  presence  and  hearing  of  X,  make 
use  of  and  utter  the  following  profane,  violent,  abusive  and  insulting  words 
toward  and  about  the  said  X;  namely  [here  setting  out  the  words,  ante, 
g§  682-G35];  the  same,  in  their  common  application,  having  been  then  and 
there  calculated  to  arouse  the  said  X.  to  anger,  to  cause  a  breach  of  the 
peace,  and  cause  the  said  X  to  assault  the  said  A.;  against  the  peaces  eta* 

1&  V.  Batchelder,   5   N.  R  64a        >  a  v.  Matthews,  42  V t  542L 
Similar  was  the  indictment  which        ^  S.  v,  Hanley,  47  Vt  2C0. 
wad  adjudged  good  at  the  common       ^  S.  v.  Moser,  83  Ark.  140. 
law  in  S.  v.  Wilson,  8  Ma  12a,    And       *  For  more  of  this  sort  of  statute 
compare  with  ante,  §§  445,  440,  707.    aod   the    indictment   thereon,   see 

489 


§§  860,  861.] 


8PB0IFI0  OFFENSES. 


[book  m. 


§  860.  other  methods  of  offending. —  It  would  not  be  easy 
to  draw  the  outer  limits  of  this  offense  at  the  common  law;  and, 
beyond  doubt,  there  are  many  acts  not  set  down  in  the  books, 
yet  within  the  reason  of  others  held  indictable,  which  an  in- 
telligent court  might  well  be  asked  to  pronounce  within  the 
condemnation  of  the  unwritten  law.  And  statutes  are  continu- 
ally enlarging  the  bounds  of  this  offense.^ 

§  861.  False  alarm  of  fire. —  One  method  of  disturbing  the 
peace,  perhaps  not  within  the  reasons  of  the  common  law,  is 
to  make  a  false  alarm  of  fire.  Under  a  statute  authorizing  a 
conviction  ^^  for  giving,  or  causing  to  be  given,  a  false  alarm 
by  the  fire-alarm  telegraph  in  the  city  of  Mobile,  knowing  the 
same  to  be  such/'  it  has  been  deemed  not  necessary  that  the 
bells  should  be  actually  rung  in  the  regular  manner,  or  the 
firemen  deceived.  Less  will  suffice.*  It  is  believed  that,  under 
the  common-law  rules,  the  allegations  on  such  a  provision  may 
be, — 

That  A.,  eta,  on,  etc,  at,  eto.»  did  unlawf  ally  ring  and  cause  to  be  rang, 
by  means  of  the  fire-alarm  telegraph  of  the  city  of  M.,  bells  denoting  a  fire 
in  said  city  and  creating  an  alarm  thereof,  whereas  there  was  not  then  and 
there  any  such  fire,  and  this,  and  that  the  said  alarm  was  false^  the  said  A. 
then  and  there  weU  knew;  against  the  peaoe^  eta 


Heame  v.  &,  84  Ark.  560:  Ivey  t^  S., 
61  Ala.  68;  Ex  parte  Kearney,  65 
Oal.  212;  Oohl  v.  Foster,  8  Met  (Ky.) 
1;  Com.  u  Hawkins,  11  Bush.  603; 
Henderson  vi  a,  68  Ala.  198;  &  tx 
Sohlottman,  62  Ma  164;  ante,  %  686, 
Dota 
^See^  for  disturbing  the  peaoe^  the 


summary  oonviction  in  Bex  vl  Rob- 
erts, Trem.  P.  a  88a  Making  a 
brawl  and  tumult^  &  a  BoUins,  65 
N.  H.  101.  Intimidating^  alarming 
and  disturbing  a  person,  £mbiy  v. 
Com., 79 Ky. 48a  SeealsoauMills, 
10  Vroora,  687. 
s  Koppersmith  u  fiL,  51  Ala.  6k 


IVxr  P£DDLEBS»  see  Hawkkbs  amb  PBDDLBB& 
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OHAPTEE  LXV. 

PENSION  LAWS^  OFFENSES  AGAINST  THE. 

§863*  In  general. —  The  pension  laws  and  their  penalties 
occupy  considerable  space  in  the  volnmes  of  statutes  of  the 
United  States.  Important  though  thej  are,  they  do  not  often 
come  within  the  cognizance  of  the  criminal-law  lawyer.  Hence,, 
and  because  a  full  exposition  of  the  offenses  under  them  would 
occupy  more  space  than  can  well  be  spared  in  this  volume, — 

§  863.  How  in  this  chapter. —  The  author  will,  in  this  chap- 
ter, simply  direct  attention  to  places  in  the  reports  whero 
needed  information  on  this  subject  may  be  found. 

§  864.  Withholding  pension. —  We  have  some  judicial  ex- 
positions of  this  statutory  offense,  and  forms  for  the  indict- 
ment.^   Also, — 

§  865.  Fees. —  The  taking,  by  pension  agents,  of  extortion- 
ate fees.*    Also, — 

§  866.  Forged  papers. —  The  transmitting  of  forged  papers 
to  the  pension  office.'    And, — 

§  867.  Fraudulent  claims. — The  presenting  of  fraudulent 
claims  to  pensions.^    Moreover, — 

§868.  Personating. —  Falsely  personating  a  deceased  sol- 
dier, to  obtain  a  pension,  is  considered  in  some  Irish  cases.* 

1X7.  a  V.  Bennett  12  Blatch.  345;  U.  a  v.  Wiloox,  mqmk    False  afll- 

n.  a  u  Howard,  7  Bi&  56;  U.  a  o.  davit,—  presenting,  to  commissioner 

Chaffee,  4  Ben.  8da  of  pensions,  U.  a  ti  Staats,  8  How. 

'U.  a  V.  Marks,  2  Abb.  (U.  a)  581,  (U.  a)  41;  [IT.  a  vi.  Van  Lenben,  5» 

586;  [Frisby  v.  U.  a,  157  U.  a  160.]  Fed.  R  62;  U.  a  u  Mooxe,  60  Fed.  R. 

SU.  a  V.  WUcox,  4  Blatch.  885;  78ai 
U.  a  V.  Bickford,  4  Blatch.  887;  [U.  a       •Bex  u Keefe,  JebU 6;  Bex u  Fit& 

V,  Kessel,  62  Fed.  R.  5a]  maurioe,  JebU  2a    And  see  afUe, 

«U.a«LJenni8on,lMoGiar7,226;  §426. 
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CHAPTER  LXVL 

PERJURY.* 

§  869.  Preparing  to  draw  indictment. —  It  will  not  be  safe 
for  the  inexperienced  pleader  to  construct  an  indictment  for 
perjary  after  a  form  provided  for  him,  until  he  has  carefiillj 
read  what  in  ^*  Criminal  Procedure "  is  said  of  the  indictment,' 
and  laid  before  him  the  statutes  and  judicial  determinations  of 
his  own  state  relating  thereto.  For  enough  depends  upon  dif- 
fering statutory  terms  or  the  absence  of  statutes,  and  upon 
conflicting  views  of  the  common  law  relating  to  certain  ques- 
tions, to  render  steps  in  disregard  of  this  caution  too  dangerous 
to  be  judicious.  But  one  who  has  thus  prepared  himself  will 
encounter  no  difficulties,  nor  will  he  need  the  help  of  numer- 
ous forms.    Therefore, — 

§  870.  How  this  chapter. —  Though  the  subject  of  this 
chapter  is  large,  and  the  books  are  crowded  with  precedents 
upon  it,  no  great  number  of  forms  will  be  herein  presented, 
while  yet  the  reference  to  places  where  forms  may  be  found 
will  be  full.  Its  purpose  is  to  give  what  the  pleader  will  dis- 
cover, in  practice,  to  be  needed  help,  not  to  pile  up  a  mass  of 
matter  the  examination  whereof  will  consume  his  time  with- 
out profit. 

§871.  Formula  for  indictment. —  In  this  offense,  as  in 
others,  the  order  of  the  averments  is  immaterial  And  con- 
venience has,  in  the  mass  of  precedents,  varied  it  somewhat 
with  the  different  sorts  of  perjury.  So,  also,  in  the  parts  of 
the  precedents  relating  to  the  jurisdiction  of  the  tribunal  or 
magistrate,  the  authority  to  administer  the  oath,  and  the  ma- 
teriality of  the  matter  alleged  to  be  perjured,  where  the  pleader 
at  his  election  may  either  charge  the  thing  in  words  or  set  out 

1  For  the  direct  expositions  of  this  820,  487, 46Q,  56i  589, 734.  M3»  974^  076; 
offense,  with  the  pleading,  practice  Grim.  Pro,  I,  §§  470,  480, 529, 857, 858, 
and  evidence,  see  Grim.  Law,  II,  864;  Stat  Crimes,  §§  ld9,  188,  815w 
§§  1014-1056;  Crim.  Pra,  II,  §g  899-  And  seeSxTBOBNATiON  of  Pebjxtbt. 
989.  Incidental,  Grim.  Law,  I,  g§  298,       ^  Cnm.  Pr^,  II,  §g  901-92& 
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facts  whence  it  will  judicially  appear,^  the  fonrm  vary  with 
what  in  differing  classes  of  cases  has  been  found  practically 
convenient.  Hence  various  details  of  the  averments  can  best 
be  given  in  the  subsequent  sections.  In  outline,  still  bearing 
in  mind  that  the  order  of  the  allegations  is  unimportant  and 
changing,  they  are, — 

That  on,  eta,  at,  etc  [ante,  §  80],  before  the  court  of,  eta  [or,  before  M., 
esquire,  a  justice  of  the  peace  in  and  for  said  county,  or,  eta,  as  the  par- 
ticular case  may  require],  on  an  issue  within  the  jurisdiction  of  said  court 
duly  joined,  and  trial  thereof  before  a  jury  of  the  country,  between  Z. 
[ante,  §§78,  79]  as  plaintiff  and  Y.  [ante,  ^  78.  79]  as  defendant »  [or,  eta, 
setting  out  any  differing  facts].  A.,  eta  [ante,  §§  74-77],  was  in  due  form  of 
law  sworn  by  said  court  *  [or,  by  said  M.],  having  competent  authority  to 
administer  to  him  the  oath,  to  speak  the  truth,  the  whole  truth,  and  noth- 
ing but  the  truth,  touching  the  matters  then  and  there  in  controversy  be- 
tween the  said  X.  and  the  said  Y.  [or,  varying  these  allegations  as  the  par- 
ticular facts  and  sort  of  case  require].  Whereupon  it  then  and  there  be- 
came and  was  a  question  material  to  said  issue  whether  [say  what],  and  to 
this  the  said  A.  did  then  and  there  [feloniously^]  wilfully  and  corruptly 
testify  and  say,  in  substance  and  effect,  that,  eta  [setting  out  the  part^  of 
his  testimony  which  relates  to  the  particular  pointy  in  exact  substance  and 
aa  nearly  as  convenient  in  his  exact  words,  together  with  any  explanations 
necessary  to  a  proper  understanding  of  it];  whereas,  in  truth  and  in  fact, 
as  the  said  A.  then  and  there  well  knew,  eta  J^proceeding  with  the  proper 
denial  of  the  truth;  or,  eta,  varying  the  allegations  otherwise  to  suit  the 
particular  case,  but  adhering  to  the  principles  on  which  the  foregoing  are 
constructed];  against  the  peace,  eta  [ante,  §§  6C^9^* 

iCrim.  Pra,  H,  §§  910a,  9H  92t.  » Compare  with  ante,  %  619,  note. 

*  As  to  how  full  these  allegations  So  here,  if  the  matter  charged  as 

must  be,  and  whether  the  record  perjured  was  not  continuous  in  the 

must  be  set  out  entire,  see  Crim.  testimony,  it  is  the  safer  method  — 

Pra,  U,  §g  905-911;  ante,  §§  91-97.  though  to  me  it  does  not  seem  in 

How  in  these  and  other  respects  the  principle  necessary  where,  as  here, 

indictment  is  in  the  United  States  the  substance  instead  of  the  tenor 

courts,  see  K.  S.  of  U.  8.,  §  5396.  is  set  out —to  adapt  the  averments 

'Some  pleaders  would  prefer  to  to  this  fact;  as, — 

add,  at  any  appropriate  place,  the  "  At  one  place,  in  his  said  evidence 

name  of  the  judge  presiding.    Still  and  testimony,  that,  eta,  and  at  an- 

this  is  believed  not  to  be  essential  other  place  therein  that»  eta" 

where  the  i)erjury  is  before  a  court  ^  For  forms  and  precedents,  see 

with  a  name  which  is  given.    But  Archb.  Grim.  PL  &  Ev.  (19th  ed.)  868, 

where  it  is  before  an  unnamed  tri-  883,  884,  885;  2  Chit  CriuL  Law,  818- 

bunal,  or  is  in  an  affidavit  before  a  485;  4  Went.  PL  280-805;  6  id.  428, 

magistrate,  the  name  of  the  official  424;  1  Cox,  G.  C.  Ap^  7;  2  id.  Ap.  5; 

person  should  be  alleged.  Grim.  Pra,  4  id.  Ap^  6,  16;  5  id.  Ap^  45,  61-76,  82, 

II,  §  9ia  84;  6  id.  85, 118, 141;  Trem.  P.  G  186- 

4  To  be  inserted  when  the  offense  168;   Bex  v.  Gates,  10  How.  St  Tr. 

is  felony.  1079, 1227;  Rex  v.  Heath,  18  How.  St 
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§872.  Essential — Common  surplusage.— The  averments 
must  show  a  proceeding  or  occasion  wherein  false  swearing  is 

Tr.  1,  40;  Bex  n,  Oibbona,  10  How.  low,  Car.  &  IL  669;  Reg.  v,  Parker, 
St  Tr.  275,  278;  Bex  v.  Canning,  10  Car.  &  11  639;  Beg.  u  Overton.  Tar. 
How.  St  Tr.  288;  284;  Bex  v.  Greep,  &  M.  655;  Beg.  tx  Boynes,  lOar.  &  K 
5  Mod.  842;  Bex  «.  Crossley,  7  T.  B.  65;  Beg.  v.  Feltowes,  1  Car.  &  EL  115; 
815;  Bex  v.  StevenSi  5  K  &  C  246;  Reg.  u  Bartholomew,  1  Car.  &  K.  866; 
Beg.  V.  Virrier,  12  A.  &  K  817;  Reg.  Beg.  v,  Kewton,  1  Car.  &  K.  460;  Beg. 
u  OTerton,  4  Q.  B^  ^;  ^eg.  v.  Scot-  m  Hughes.  1  Car.  &  K  519;  Beg.  u 
ton,  5  Q.  R  498:  Beg.  «.  Moreau,  Dunn,  1  Car.  &  K,  780;  Beg.  «.  Bob- 
11  Q.  R  102^ ;  Beg.  tk  Dunn,  12  erts,  2  Car.  &  K.  607;  Beg.  r.  Turner, 
Q.  R  1026:  Dunn  tk  Beg.,  12  Q.  Bw  2  Car.  &  E.  782:  Beg.  v,  Hankins,  2 
1031;  Lavej  v.  Beg.,  12  Q.  B.  496;  Car.  &  K.  838,  825,  note;  Beg.  «l  Gar- 
Walker  V,  Beg.,  8  Ellis  &  R  489;  vey,  1  Cox,  a  Q  111;  Reg.  n  Satchell, 
Reg.  V.  Scott  2  Q.  BL  D.  415, 18  Cox,  2  Cox,  C  C.  137;  Beg.  n.  Sohlesinger. 
C  a  594;  Beg.  m  Orton,  5  Q.  R  Di  2  Cox,  C.  C  200:  Beg.  «  Kimpton,  2 
490. 14  Cox,  G  G  486;  Bex  v.  Brady,  Cox,  G  G  206;  Bjalls  tx  Beg^  8  Cox, 

1  Leach  (4th  ed.),  827;  Bex  u  Lin-  G  G  86;  Beg.  ih  Whitehouse,  8  Cox, 
cohi.  Buss.  <fc  By.  421;  Beg.  u  Keat  G  G  86;  Dunn  n  Beg.,  8  Cox,  G  G 

2  Moody,  24;  Beg.  ix  Gardiner,  2  205;  Byalls  v.  Beg.,  8  Cox,  G  G  254; 
Moody,  95,  8  Car.  &  P.  737;  Beg.  v.  Beg.  n.  Ward,  8  Cox,  G  G  270';  Beg. 
Ewington,  2  Moody,  228,  Car.  &  M.  «.  Browning,  8  Cox,  G  G  437;  Beg.  v. 
810;  Beg.  t;.  Orerton,  2  Moody»  263,  Worley,8Cox,GG535;  Beg.txWith- 
Car.  &  M.  665;  Beg.  v.  Chapman,  1  ers,  4  Cox,  G  G  17;  Beg.  u  Cutts.  4 
Den.  G  G  432,  440;  Beg.  o.  Bennett  Cox,  G  G  485;  Beg.  tx  Child,  5  Cox, 
2  Den.  G  G  240,  8  Car.  &  EL  124,  5  G  G  107;  Beg.  v.  NewalU  6  Cox,  G 
Cox,  G  G  207;  Lavey  v.  Beg.,  2  Den.  G  21:  Beg.  u  Taylor,  6  Cox,  G  G  58; 
C.  G  504,  5  Cox,  G  G  260:  Reg.  v.  Reg.  «.  Neville,  6  Cox,  G  C.  69;  Beg. 
Webster,  Bell,  C.  G  154,  8  Cox,  C.  G  «.  Lawlor,  6  Cox,  G  G  187, 188;  Beg. 
187;  Reg.  v.  Westley,  Bell,  G  G  193,  v.  Legge,  6  Cox,  G  C.  220;  Beg.  «. 
195,  8  Cox,  C.  G  244;  Beg.  v.  Senior,  Ball,  6  Cox,  G  G  360;  Beg.  n  Kir- 
Leigh  &  G  401, 0  Cox,  G  G  460;  Beg.  ton,  6  Cox,  G  G  393;  Reg.  v.  Court- 
V.  Shaw,  Leigh  &  G  579, 10  Cox,  G  ney,  7  Cox,  G  G  111,  118;  Beg.  u 
G.  66;  Beg.  v.  Proud,  Law  R.  1  G  G  Harvey,  8  Cox.  G  G  09;  Beg. «.  Fair- 
71,  10  Cox,  G  G  455;  Beg.  tx  West-  lie,  9  Cox,  G  G  209;  Beg.  u  Bray,  9 
em,  Law  B.  1  G  G  122^  11  Cox,  C.  G  Cox,  C.  G  218;  Beg.  v.  PearoOk  9Cox, 
93;  Beg.  v.  Parker,  Law  B.  1  G  G  G  G  258;  Bex  v.  Frendergast,  Jebb, 
225, 11  Cox.  G  G  478;  Beg.  rx  Dun-  64;  Beg.  u  Gaynor,  Jebb,  262;  Reg. 
ning.  Law  R  1  G  G  290,  11  Cox,  G  «.  Clement  26  IJ.  G  Q.  R  297;  Beg. 
G  651;   Bex  v,  Hawkins.  Peake,  8;  tk  Mason.  29  U.  G  Q.  R  481. 

Rexv.  Taylor,  1  Camp.  404;  Bex  v.  Alabamcu—S.  v.  Lea,  8  Ala.  608; 

Leefe,  2  Campc  184;  Rex  v.  Hacks,  1  Gibson  v.  S.,  44  Ala.  17,  21;  Hood  v. 

Stark.  521, 524;  Bex  o.  Tucker,  2  Car.  R,  44  Ala.  81;  Johnson  u  S^  46  Ala. 

<k  P.  500;  Bex  v.  Moody,  5  Car.  &  P.  212;  Jacobs  «.  R,  61  Ala.  44a 

'<38;  Bex  v.  Harris,  7  Car.  &  P.  258;  .  Arkansas^-'B.  a  Green,  24  Axk. 

Beg.  V.  Pearson,  8  Car.  &  P.  119;  Beg.  591;  R  ix  Kirkpatrick,  82  Ark.  117; 

tx  Wheatland,  8  Car.  &  P.  238;  Beg.  Nelson  v.  R,  82  Ark.  192;  [R  u  Nes& 

V.  Hewins,  9  Car.  &  P.  786;  Be&  v.  47  Ark.  553;  Mason  v.  R,  55  Ark.  629L] 

Yates,  Car.  &  M.  182;  Beg.  n  Chris-  Cait/omio.— P.  v.  Brilliant  SSCaL 

iian.  Car.  &  M.  888;  Beg.  v.  Goodfel-  214;  [P.  v.  Naylor,  22  CaL  607;  P.  v. 
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pQrjurjr  —  an  oath  administered  by  a  person  or  court  having 
authority  —  something  sworn  to  —  its  materiality  —  its  known 

Bartman,  81  CaL  200;  P.  rx  Cohen,  v.  Bou^ier,  180  Mass.  898;  Com.  tx 

118  CaL  74;  P.  v.  Turner,  122  CaL  67ai  Wright  166  Mass.  174] 

Connecticut — Arden  v,  S.,  11  Conn.  Michigan.—-  P.  v.  Fox,  25  Mioh.  492; 

40&  [P.  V.  German,  110  Mich.  244.]  ■ 

jP/ortdo.— Humphreys  u&,  17  Fla.  MisaissippL — Cothran    v.    &,   39 

881,  888:  Dennis  v.  &,  17  Fla.  889, 89a  Miss.  641;  [Lea  v.  a,  64  Miss.  27a] 

Geo9Vtd.— Hembree  vl  &,  62  Ga.  jViMOuri— &  v.  Bailey,  d4Ma  850; 

242;  Pennaman  v.  &,  68  Ga.   886;  S.  v,  Marshall,  47  Ma  878;  a  v.  Keel, 

[Johnson  ui  a,  76  Ga.  790;  King  m  64  Ma  182;  a  ti  FouUes,  67  Ma  461; 

a,  103  Ga.  26a]  a  V.  Hamilton,  65  Ma  667:  a  v.  Wake- 

iZZiruna— Morrell  v.  P.,  82  HL  499;  field,  9  Ma  Aix  826;  [a  vl  Huckeby, 

Kimmel  «l  P.,  92  BL  467;  [Henderson  87  Ma  414;  a  rx  Day,  100  Ma  242;  a 

V.  P.,  117  BL  266;  Maynard  n  P.,  186  v.  Nelson,  146  Ma  256w] 

BL  4ia]  New  Hampshire.^  S.  «.  Hasoall,  6 

Indiana.— Weathers  v.  a,  2  Blackl  N.  H.  352:  a  v.  Bailey,  11  Fost  (N.  H.) 

278;  Galloway  v.  a,  29  Ind.  442;  S.V.  521. 

Walls,  54  Ind.  407;  a  tx  Schultz,  67  [New  Jersey.— S,  v.  Voorhis,  52  N. 

Ind.  19;  a  u  Howard,  68  Ind.  602;  J.  L.  851.] 

[a  V.  Wood,  110  Ind.  22;  a  vl  Sutton,  [New  Mexico.— Tqx.  v.  Lockhart,  8 

147  Ind.  15a]  K.  M.  62a] 

Iaw€L — IJ.  a  V.  Morgan,   Morris,  New  York. —  P.  u  Phelps,  6  Wend. 

841;  n.  at;.Diokey,Morri8,412;a«.  9;    Campbell   n    P.,  8  Wend.  686; 

Sohill,  27  Iowa,  268;  a  t;L  Kinley.  48  Eighmy  v.  P.,  79  N.  Y.  646;  Bums  v. 

Iowa,  294;  a  v.  Niokerson,  46  Iowa,  P.,  6  Lans.  189;  P.  v.  Burroughs,  1 

447.  Parker,  C.  C.  211;  Smith  t;.  P.,  1 

[JTan^OA— a  m  Ayer,  40  Kan.  48;  Parker,  a  C.  317;  P.  r.  Sweetmao,  8 

a  u  Smith,  40  KAn.  631.]  Iteker,  C.  C.  368;  P.  v.  McKinney, 

KeTitucky. —  Coul  v.  Powell,  2  Met  8  Parker,  C.  C.  510;  [P.  v.  Williiims, 

(Ky.)  10;  [Com.  v.  Still,  88  Ky.  276.]  149  N.  Y.  1.] 

Louisiancu —  a  u  Gibson,  26  La.  North  Carolina,—  S.  v.  Ammons,  8 

An.  71  [West  v.  Sohlessenger,  88  La.  Murph.  128;  a  v.  Mumford,  1  Dev. 

An.  664;  a  v.  Grover,  id.  667;  a  tx  619;  a  v.  Garland,  3  Dev.  114;  a  v. 

Spenoer,  46  La.  An.  1.]  Bobbitt,  70  K.  a  81;  a  tx  Colbert,  76 

Jfainft— a  tx  Corson,  69  Ma  187;  N.  a  868;  a  tx  Davis,  84  K.  C.  787; 

[a  tx  Fenlason,  79  Me.  117.]  [a  v.  Murphy,  101  N.  C  697.] 

Maryland,—  Deokard  tx  a,  88  Md.  Ohio.—  Crusen  v.  a,  10  Ohio  St. 

186,  ISa  258;  a  V.  Jackson,  86  Ohio  St  281 

Maasachuaetts. — Coul  v.  Knight,  12  Pennsylvania. —  Perdue  v.  Com.,  16 

Mass.  274;  Com.  v.  Warden,  11  Met  Norris  (Pa.),  81L 

406;   Com.   tx  Flynn,  8  Cush.  626;  £fou^^  Caro/tna.— a  tx  Ebiyward,  1 

CouL  tx  Johns,  6  Gray,  274;  Com.  tx  Nott  &  MoC  646;  a  tx  MoCroskey,  8 

Carel,  106  Mass.  682;  Com  v.  Kim-  MoCord,  80a 

ball,  108  Masa  478;  Com.  t7.  Terry,  114  Tennessee.— Q.  tx  Steele,  1  Yerg. 

Mass.  268;  Com.  tx  Grant  116  Mass.  894;  Lamden  v.  a,  6  Humph.  88;  a  v. 

17;  Com.  tx  Butland,  119  Mass.  817,  Moffatt  7  Humph.  260;  a  v.  Bowlus, 

818;  Com.  v.  McLaughlin,  122  Ifaaa  8  Heisk.  29;  a  v.  Wise,  8  Lea,  88; 

449;  Com.  tx  Sargent  129  Mass.  116;  Lawson  tx  a,  8  Lea»  809.; 

(Com.  tx  MoCarty,  152  Masa  677;  Com.  Texas,—  8.  tx  Lindenburg,  18  Tex. 
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falsity.^  And  to  render  all  plain,  it  may  or  may  not  be  neces- 
sary, according  to  the  special  exigencies  of  the  case,  to  allege, 
as  in  libel,'  matter  of  inducement,  and  to  explain  the  words  of 
the  perjury  by  innuendoes.'  Now,  from  early  days  in  Eng- 
land, it  has  been  the  common  practice  to  augment  these  need- 
ful allegations  by  immense  masses  of  surplusage.  Even  the  full 
setting  out  of  judicial  records,  which  seems  once  to  have 
been  the  ordinary  course,  required  neither  by  legal  principle 
nor,  so  far  as  can  now  be  discovered,  by  judicial  decisions,  was 
taken  from  the  indictment  only  by  the  kindly  hand  of  legisla- 
tion/ Yet  other  surplusage  remains,  deforming  the  precedents, 
and  working  in  practice  its  natural  mischiefs.  The  presenta- 
tion of  something  of  it  here  becomes  necessary,  the  same  under 
this  title  as  under  others,  for  the  purpose  of  so  pointing  it  out 
to  pleaders  as  to  enable  those  who  may  wish  to  avoid  it,  to 
proceed  therein  with  confidence.    Thus, 

§  873.  AflldaYlt— (Common  English  form).-— The  current 
books  of  English  practice  furnish,  as  the  model  for  pleaders, 
the  following  precedent  of  the  indictment  for  perjury  in  an 
affidavit  to  hold  to  bail, —  plethoric  with  verbosity,  and  loaded 
with  surplusage:  — 

That  A.,  etc.  [wiekedlj  and  malioioosly  oontriving  and  intending  un- 
justly to  aggrieve  one  X.,  and  to  put  him  the  said  X.  to  great  expense,^  and 
also]  unjustly  and  maliciously  to  cause  him  the  said  X.  to  be  arrested  for 

27;  a  tt  Powell,  38  Tex.  626;  a  v.  West  Ftr^nio.— Stofer  «t  a,  3  W. 

Webb,  41  Tex.  67,  68;  8.  v.  Smith,  48  Va.  689l 

Tex.  655;  Massie  v,  a,  5  Tex.  Ap.  81;  [Wisooruinr-S,  tk  Lloyd,  77  Wis. 

Martinez  n  a,  7  Tex.  Ap.  894;  Bohrer  680.] 

V.  a,  13  Tex.  Ap,  168, 166;  Gabrielsky  [United  States.—  U.  a  u  Pettus,  84 

u  a,  18  Tex.  Ap,  428;  Cox  n.  a,  18  Fed.  R  791;  U.  av.  Bogg8,81  Fed.  R. 

Tex.  Ap.  479;  [Covey  u  S.,  28  Tex.  837;  U.  a  tx  Rhodes,  80  Fed.  R.  431; 

Api  890;  Frye  ti.  a.  86  Tex  Crim.  R.  U.  a  u  Ingraham,  49  Fed.  R.  155: 

582.]     '  Markham  v,  U.  a,  160  XL  a  81&1 

Vermont,"  a  v.  Chamberlin,  80  Vt  » Crim.  Pro,  H  §  901  6i  »cg. 

559;  [a  V,  MeCone,  59  Vt  117;  a  v.  ^Ante,  §618;  Crim.  Pro.,  II,  §g  7^, 

Collins,  62  Vt  195;  P.  tt  Smith,  68  Vt  7«^-787,  798,  794. 

201.]  *2  Chit  Crim.  Law,  810,  811;  Rex 

Virginia,—  Conner  u  Com.,  2  Va.  «l  Aylett  1  T.  R  63;  Rex  v.  Taylor,  1 

Cas.  80;  Com.  v.  Hickman,  2  Va.  Ca&  Campi  404;  Rex  v.  Greepe,  2  Salk.  513; 

823;  Com.  v,  Stockley,  10  Leigh,  678;  a  a  nom.  Rex  v.  Griepe,  1  Ld.  Raym. 

Thomas  v.  Com.,  2  Rob.  (Va)  795;  256. 

Com.  V.  Roach,  1  Grat  561;  Coul  v.  «Crim.  Pro,  II,  ^  905-90a 

Pickering,  8  Grat  628;  [Fitch  tx  Com.,  ^  There  can  be  and  is  no  pretense 

92  Va.  824.]  that  this  matter  is  necessaiy.    No 
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the  sum  of  fifty  pounds,  by  virtue  of  a  certain  writ  of  our  lady  the  qneen, 
called  a  capias,  to  be  sued  out  and  prosecuted  at  the  suit  of  him  the  said 
A.,1  on,  eta,  at,  eta,  came  in  his  proper  person  before  Sir  O.,  knight,  then 
being  one  of  the  justices  of  the  court  of  our  lady  the  queen  before  the 
queen  herself,  and  then  and  there  produced  a  certain  affidavit  in  writing 
of  him  the  said  A.,  and  then  and  there  before  the  said  Sir  O.,  knight,  in  due 
form  of  law  was  sworn  [and  took  his  corporal  oath  upon  the  Holy  Gk)spel 
of  Gkxl  2J  concerning  the  truth  of  the  matters  contained  in  the  said  affidavit 
(he  the  said  Sir  O.,  knight,  then  and  there  having  a  lawful  and  competent 
power  and  authority  to  administer  the  said  oath  to  the  said  A.  in  that  be- 
half); and  that  the  said  A.,  being  so  sworn  as  aforesaid  [not  having  the  fear 
of  Gk>d  before  his  eyes,  but  being  moved  and  seduced  by  the  instigation  of 
the  devil  >],  then  and  there,  upon  his  oath  aforesaid,  before  the  said  Sir  O., 
knight  (the  said  Sir  O.,  knight,  then  and  there  having  a  lawful  and  compe- 
tent power,  and  authority  to  administer  the  said  oath  to  the  said  A.  in  that 
behalf),^  falsely,  corruptly,  knowingly,  wilfully  and  maliciously,  in  and  by 
his  said  affidavit  in  writing,  did  depose  and  swear  (amongst  other  things) 
in  substance  and  to  the  effect  following,  that  is  to  say,  that  X  (meaning  the 
said  X.  above  mentioned)  was  then  justly  and  truly  indebted  unto  him  the 
said  A.  in  the  sum  of  fifty  pounds,  for  goods  sold  and  delivered  by  the  said 
A.  to  the  said  X,  and  at  his  (meaning  the  said  X's)  request;  [as  in  and  by 
the  said  affidavit  of  the  said  X,  affiled  in  the  said  court  of  our  said  lady  the 
queen  before  the  queen  herself,  more  fully  and  at  large  appears^];  whereas, 
in  truth  and  in  fact,  the  said  X,  at  the  time  the  said  A.  took  his  said  oath 
and  made  his  affidavit  aforesaid,  was  not  indebted  to  him  the  said  A.  in  the 
sum  of  fifty  poimds  for  goods  sold  and  delivered  by  the  said  A.  to  the  said 
X;  and  whereas,  in  truth  and  in  fact,  the  said  X  was  not  then  indebted  to 
the  said  A.  in  the  sum  of  fifty  pounds  on  any  account  whatsoever;  and 

such  specific  intent  is  an  element  in  oath  was  taken  in  tliis  form.    Crim. 

the  offense.    Grim.  Law,  I,  g§  104&-  Pra,  II,  §§  912, 9ia 

104a    And  see  ante,  g§  40,  4a  '  Not  necessary.    Ante,  §  44 

1  This  averment  is  in  more  words  *  There  can  be  no  occasion  to  repeat 
than  necessary.  But  I  think  the  oo-  the  authority  of  the  judge,  and  in 
casion  for  taking  an  affidavit^  or  the  other  respects  these  averments  are  in 
purpose  for  which  it  is  to  be  used*  more  words  than  are  required, 
ought,  where  this  matter  does  not  *  This  averment  that  the  affidavit 
appear  in  the  affidavit  itself,  in  some  was  ffied  in  court  is  natural  enough 
way  to  be  alleged,  as  explaining  its  and  common;  still,  as  the  defendant's 
materiality;  and,  where  jurisdiction  guilt  does  not  depend  on  what  is 
is  not  directly  averred,  or  does  not  done  after  the  false  swearing  has 
appear  otherwise,  to  this  question  transpired,  it  is  wholly  uselesa  Rex 
alsa  Therefore  I  should  recommend  v,  Crossley,  7  T.  R.  815.  "  But  where 
the  insertion  of  this  sort  of  allega-  the  proceeding  is  under  the  statute 
tion  in  all  .indictments  on  affida-  of  Elizabeth,  by  which  an  action  is 
vits^  though  it  may  not  in  all  be  given  to  the  party  injured  by  the 
strictly  necessary.  And  see  Grim,  false  oath,  it  should  be  shown  that 
Pra.  n,  §  911.  '  the  affidavit  was  produced  and  used 

2  Needless,  and  practically  objec-  against  that   party."    1  Stark.  PL 
tionable  as  compelling  proof  that  the  (2d  ed.)  121. 
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whereas,  in  truth  and  in  fact,  the  said  X.  was  not  then  indebted  to  the 
A.  in  any  sum  whatsoever,  on  any  acoount  whatsoever.]  ^  [And  so  the  juron 
aforesaid  upon  their  oath  aforesaid  do  say,  that  the  said  A.,  on  the  third  day 
of  August  in  the  year  last  aforesaid,  at  London  aforesaid  in  the  parish  and 
ward  aforesaid,  before  the  said  Sir  O.,  knight  (he  the  said  Sir  O.,  knight»  then 
and  then  having  such  power  and  authority  as  aforesaid)^  by  his  own  act  and 
consent,  and  of  his  own  most  wicked  and  corrupt  mind,  in  manner  and  form 
aforesaid,  falsely,  wickedly,  wilfully  and  corruptly  did  commit  wilful  and 
corrupt  perjury;  >  [to  the  great  displeasure  of  Almighty  Qod«  in  contempt 
of  our  lady  the  queen  and  her  laws,  to  the  evil  and  pernicious  example  of 
all  others  in  the  like  case  offending,'  and]  against  the  peaces  eta^ 

§  874.  Condensed  and  comprehensiye^  for  affldayit. —  Affi- 
davits are  required  for  so  many  purposes,  under  so  many  cir- 
cumstances, that  to  give  a  form  of  indictment  for  perjury  in 
every  one  would  be  impossible  were  it  desirable.  The  follow- 
ing may  be  easily  adapted  to  differing  facts,  it  is  compact  in 
language,  and  is  believed  to  be  sufficient  under  the  common  law 
or  on  any  statute  the  terms  whereof  it  duly  covers:  — 

That  on,  eta,  at,  eta,  the  matter  of  the  hereinafter  mentioned  affidavit 
became  and  was  material  to  an  issue  [or  inquiry,  or  issue  and  inquiry]  then 

^Assignment  of  the  peijory —  soning  never  permitted  to  govern 
(Defendant's  knowledge). — Of  these  the  indictment  for  cheating  by  false 
three  several  denials  of  one  simple  pretensea  Antt^  §  420;  GrinL  Pra, 
fftot,  the  last,  which  comprehends  in  II,  §g  168,  Vt%  Still  ^e  preoedents 
its  meaning  the  other  two,  is,  beyond  in  general  are,  on  this  pointy  largely 
doubt,  as  effective  for  every  purpose  the  same  as  the  one  in  the  text,  and 
as  the  three  combined.  There  is  they  appear  to  be  accepted  as  good, 
another  question  which,  considered  &  m  Raymond,  20  Iowa,  589L  An  ex- 
in  the  light  of  principle,  is  more  ception,  aU  admit,  ooouis  where  the 
serious.  It  is  not  perjury  for  a  man  swearing  is,  in  terms,  to  the  defend- 
to  swear  to  what  is  f^Use  believing  it  ant's  beliet  Grim.  Pra,  II,  §  930. 
to  be  true,  and  it  is  perjury  for  him  Were  I  a  prosecuting  officer,  however 
to  swear  to  what  is  true  believing  it  confident  I  might  be  that  my  court 
to  be  false.  His  belief,  not  the  fact,  would  adjudge  the  question  in  line 
is  the  criterion.  Crim.  Law,  I,  §  820;  with  the  old  precedents^  I  should 
n,  g§  1043-1048;  Bishop,  First  Book,  foUow  in  practice  what  I  saw  to  be 
g§  117-119.  From  this  it  would  fol-  right  in  principle,  in  a  case  where,  as 
low  that,  to  bring  the  assignment  of  in  the  present,  no  objection  could 
the  perjury  within  the  law  of  the  come  from  the  court 
offense,  there  must  be  added  to  the  >  Unnecessary.  Grim.  Pra,  n, 
words  in  the  text  the  phrase  "as  §008  andnota  And  oompars  with 
the  Baid  A.  then  and  there  well  ani^  ^  748  and  nota 
knew,"  or  something  else  to  the  like  '  None  of  the  matter  in  these 
effect  And  there  is  no  escape  from  brackets  is  necessary.  AnXe^  §§  4^ 
this  conclusion,  unless  on  the  assump-  46,  48;  Crinu  Pro.,  I,  g§  601, 647. 
tion  that  the  averment  of  a  fact  is  a  ^  Archb.  Crim.  PL  &  Ev.  (10th  ed.) 
prima  facie  setting  out  also  that  the  666^  667,  (19th  ed.)  868L 
defendant  knew  it—- a  sort  of  rear 
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pending  [or  about  to  be  made,  or  then  pending  and  abont  to  be  made] 
before  and  within  the  jurisdiction  of,  eta  [giving  the  name  of  the  court  or 
department  of  government  before  which  the  issue  or  inquiry  is  pending  or 
to  come,  if  it  has  a  name,  otherwise  the  individual  name  of  the  magistrate 
or  other  officer,  and  varying  or  enlarging  this  statement  as  the  particular 
case  will  indicate]  there  [or,  at,  etc.,  if  the  hearing  of  the  question  to  which 
the  affidavit  relates  is  to  be  at  a  place  other  than  where  it  is  taken];  ^ 
whereupon  A.,  eto.,  did  then  and  there  [or^  then,  at  the  place  first  above 
written,  or  at  the  said  N.]  wilfully  [feloniously]  and  corruptly  make  solemn 
oath  before,  eta  [giving  the  name  of  the  oourt,  magistrate  or  other  officer 
before  whom  or  which  the  oath  is  taken],  having  lawful  authority  to  ad- 
minister the  same,  that  a  certain  written  affidavit  wao  and  is  true,  in  sub- 
stance and  effect  that  [here  setting  out  the  affidavit];  whereas,  in  truth 
and  in  fact,  eta  [proceeding  with  the  proper  denials  of  its  truth],  as  the 
said  A.  then  and  there  well  knew;  against  the  peace,  eta' 

§875.  Testimony  at  trial  —  (Common  form). —  Adapting 
to  American  nse,  from  a  current  booli  of  English  practice,  a 
precedent  for  the  indictment  against  one  who  had  testified 
falsely  as  a  witness  in  the  trial  of  a  caase,  we  have, — 

That  heretofore,  on«  eta,  at,  eta,  before  a  court  of,  eta  [g^iving  the  name 
of  the  court],  the  Honorable  O.,  one  of  the  justices  thereof,  presiding,  a  cer- 
tain issue  between  one  X.  and  one  Y.,  in  a  certain  plea  of  trespass  and  as- 
sault, wherein  the  said  X  was  plaintiff,  and  the  said  Y.  defendant,  came  on 
to  be  tried  in  due  form  of  law;  and  was  then  and  there  tried  by  a  jury  of 
the  country  in  that  behalf  duly  sworn  and  taken  between  the  parties  afore- 
said; upon  which  said  trial  A.,  eta,  then  and  there  appeared  as  a  wit- 
ness for  and  on  behalf  of  the  said  Y.,  the  defendant  in  the  plea  aforesaid, 
and  was  then  and  there  duly  sworn  [and  took  his  corporal  oath  upon  the 
Holy  Gk)8pel  of  Qod  >]  before  the  said  Honorable  O.,  so  being  such  justice  as 
aforesaid,  that  the  evidence  which  he  the  said  A.  should  give  to  the  oourt 

1  In   these   descriptive  parts,  the  448,  470,  471,  478,  484;  4  Went  PL 

pleader  should  avoid  f oUowing  too  230, 283, 242^  240, 208, 208, 260, 368,  dH 

closely  any  form  from  a  book.    The  277,  278,  28L    To  various  particulars 

facts  are  endless  in  diversity,  and  the  in   connection   with   bail,  Coul  tk 

indictment  should  cover  them,  not  Garel,  100  Masa  082;  Com.  tx  Sar- 

the  precedent  or  form.  gent,  139  Masa  110;   2  Chit  Crim. 

3  For   forms  and  precedents,  see  Law,  818,  820,  821,828,829,380,832; 

Bohrer  u  &,  18  Tex.  Ap.  168,  166;  4  Went  PL  249,  271;  6  id.  423,  424. 

Beg,  V.  Clement,  36  IJ.  C.  Q.  E  207;  In  depositions,  2  Chit  Crim.  Law, 

Jacobs  u  a,  61  Ala.  448;  &  v.  Lea,  8  422;  4  Went  PL  230;  Rex  v.  Stone, 

Ala.  608;  Dunn  u  Beg.,  8  Cox,  C.  a  TreuL  P.  C.  148;    Bex  v.  Boucher, 

200;  Beg.  V.  Newton,  1  Car.&  K.  469;  Trem.  P.  C  100;  Bex  u  Sotherton, 

Bex  V.  Crossley,  7  T.  R  810;  Bex  v.  Trem.  P.  C  100;  Bex  v.  H.  P.,  Trem. 

Hutchinson,  TreuL  P.  C.  164;  Bex  u  P.  C.  163,    And  see  other  places  in 

Hawkins,  Trem.  P.  CL  167;  8  Chit  subsequent  sections. 
Crim.  Law,  824  820^  827, 828, 884, 886-       >  Unnecessary  and  better  omitted. 

838,  340. 343,844, 848, 874, 877, 380, 882,  CriuL  Pro,  II,  §§  912, 918;  ante,  g87a 
411, 412, 414, 416, 427, 440, 448, 440^  446^ 
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then,  and  to  the  said  juiy  so  sworn  as  aforesaid,  tonohing  the  matter  then 
in  question  between  the  said  parties,  should  be  the  tmth,  the  whole  truth, 
and  nothing  but  the  trath  (he  the  said  Honorable  (X,  jnstioe  as  aforesaid, 
then  and  there  having  sofficient  and  oompetent  authoritj  to  administer 
the  said  oath  to  the  said  A.  in  that  behalf).  And  [the  jurors  first  aforosaid 
upon  their  oath  aforesaid  do  further  present  i]  that,  at  and  upon  the  trial 
of  the  said  issue  so  joined  between  the  said  parties  as  aforesaid,  it  then  and 
there  beoame  and  was  a  material  question  whether  the  said  Y.  assaulted 
and  beat  the  said  X.  And  [the  jurors  first  aforesaid  upon  their  oath  afore- 
said do  further  present ']  that  the  said  A.,  being  so  sworn  as  aforesaid  [not 
having  the  fear  of  Qod  before  his  eyes,  nor  regarding  the  laws  of  this  stata^ 
but  being  moved  and  seduoed  by  the  instigation  of  the  devil,  and  oontriv- 
ing  and  intending  to  pervert  the  due  course  of  law  and  justioe.  and  unjustly 
to  aggrieve  the  said  X.,  the  plaintiff  in  the  said  issue,  and  to  deprive  him 
of  the  benefit  of  his  suit  then  in  question,  and  to  subject  him  to  the  pay- 
ment of  sundry  heavy  costs,  charges  and  expenses  *],  thenand  there^  on  the 
trial  of  the  said  issue,  upon  his  oath  aforesaid,  falsely,  corruptly,  knowingly, 
wilfully  and  maliciously,  before  the  said  jurors  so  sworn  as  foresaid,  and  be- 
fore the  said  Honorable  O.,  justice  as  aforesaid,  did  depose  and  swear  (amongst 
other  thingsX  in  substance  and  to  the  effect  following,  that  is  to  say,  that^  eta 
[setting  out,  with  innuendoes  when  necessary,^  so  much  of  A.*s  testimony 
as  is  to  be  made  the  foundation  for  the  assignment  of  his  perjury].  Whereas, 
in  truth  and  in  fact,  eta  [proceeding  to  assign  the  perjury  as  at  ante,  §  873J. 
[And  so  the  jurors  aforesaid  upon  their  oath  aforesaid  do  say,  eta,  as  at 
ante,  g  878;  and,  as  there,  unnecessary];  against  the  peace^  eta* 

1  Unnecessary.     Ante,  gg  H  H^  Hanson,  TrenL  P.  (X  148;  Bex  u.  G  T., 

note.  Trem.  P.  G  144;  Rex  tx  Trott^,  Trem. 

3  Unnecessary,  as  abova  P.  G.  146 ;  Rex  t?.  Saxon,  Trem.  P.  G 157 ; 

*It  is  believed  that  no  part  of  the  Reg.  v.  Turner,  2  Car.  &  K.  732; 
matter  in  these  brackets  is  either  Hembree  v,  &,  52  Gku  243;  P.  «  Bur- 
necessary  or  desirabla  Ante,  §g  44-  roughs,  1  Parker,  G  G  211;  H,  v.  Cor- 
48,  873  and  nota  son,  59  Me.  187.    In  Reg.  v.  WeU$ter. 

*  Ante,  g  87a  Bell,  G  G 154. 8  Ck)x.  G  G  187.  a  form 

^  Archb.  Crlm.  PL  &  Ev.  (10th  ed.)  quite  condensed  was  sustained.   Wit- 

678,  (19th  ed.)  882.    And  compare  ness  in  own  case.—  In  Beg.  f\  Scott, 

with  ante,  g  871  and  notes,  and  the  18  Ck>x,  G  G  594^  less  fully  reported 

notes   to   ante,  g  878.    This   form,  2  Q.  E  D.  416,  it  was  adjudged  good 

omitting  the  matter  in  brackets,  is  to  aver  (slightly  varying  some  of  the 

in  more  words  than  necessary;  but  expressions  to  suit  our  own  prao- 

the  pleader  has  already  the  sugges-  tioeX — 

tions  for  compressing  it,  should  he  *'That  heretofore  an  action  was 

desire.    And  see  for  other  forms  and  brought  in  the  M.  court,  wherein  A^ 

precedents,  2  ChlL  Crim.  Law,  849,  eta,  was  plaintiff  andX  was  defend- 

861,  858,  355»  856,  858,  860,  861,  364^  ant,  and  on,  eta,  at»  eta,  it  came  on 

366, 868, 895, 406, 487, 452, 453, 455, 457-  for  hearing  before  the  Honorabl«4  O, 

460,  463-466, 468;  4  Went  PL  239, 244.  one  of  the  judges  of  said  court,  and 

250, 266, 273, 275;  6  id  896;  1  Cox,  G  G  then  and  there  the  said  A.  did  ap- 

Ap.  7;  Rex  v.  Cross,  Trem.  P.  G  137;  pear  as  a  witness  upon  the  hearing 

Rex  V.  Jole,  Trem.  P.  C.  138;  Rex  v.  thereof,  and  was  duly  sworn  by  the 
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§  876.  Other  forms  —  might  he  multiplied  to  an  indefinite 
extent.  But  the  principles  which  govern  all  are  fully  illus- 
trated in  the  foregoing  sections.  Much  space  would  be  occu- 
pied to  little  purpose  should  we  proceed  further  in  the  text. 
Yet  the  pleader  may  occasionally  derive  help  from  an  examina- 
tion  of  the  precedents  cited  in  the  note.^ 

said  0.,  having  competent  authority  §  931,  and  the  plaoee  there  referred 

therefor,    to    give    true    evidence  ta 

therein:  whereupon  the  said  A.  did  ^Eqalty, —  Perjuries  in  various 
then  and  there,  on  his  oath  so  as  proceedings  in,  2  Chit  Crim.  Law, 
aforesaid  taken,  falsely,  oorruptly,  884,  886^  881,  893,  898,  899;  4  Went 
knowingly  and  maliciously  depose  PL  392;  6  Cox,  C.  C  Ap.  86;  Rex  t;. 
and  swear,  among  other  things,  in  Brooks,  Trem.  P.  CI  161;  Beg.  ti 
substance  and  to  the  effect  that  he  Hewins,  9  Car.  &  P.  786;  Lamden  «l 
the  said  A.  never  did  in  any  way  em-  S.,  6  Humph.  88;  Com.  vl  Warden,  11 
ploy  or  oonsult  H.  and  N.  as  his  legal  Met  406^  Bankraptcy  and  insolv- 
counsel,  that  he  never  executed  any  eneyy-r-in  various  prooeedings  in, 
mortgage  or  deed  relating  to  the  ante,  §  386;  3  Chit  Crim.  Law,  403;  4 
property  claimed  by  him  in  said  Cox,  CL  C.  Ap.  6;  6  id.  Ap.  73;  Regi  v, 
action,  and  that  the  allegation  in  the  Kent,  3  Moody,  34;  Beg.  v.  Moody,  6 
statement  of  defense  in  said  action  Car.  &  P.  38;  Beg.  v.  Ewington,  3 
that  he  executed  the  deeds  therein  Moody,  338,  Car.  &  M.  819;  Beg.  u 
mentioned  was  untrue,  and  that  he  Westley,  1  Bell,  C.C.  198,196;  8  Cox,  C. 
did  not  execute  any  of  such  deeda  C.  344;  Beg.  v.  Parker,  Car.  Sc  M  639; 
Whereas,  in  truth  and  in  fact,  the  Beg.  tx  Legge>  6  Cox,  C  C  230;  U.& 
said  A.  did  employ  and  oonsult  the  v>  Morgan,  Morris,  841;  U.  &  u 
said  M.  and  N.  as  his  legal  counsel,  Dickey,  Morris,  413l  Eleetions,—  in, 
and  did  execute  divers  mortgage  and  variotts  prooeedings  connected  witli, 
other  deeds  relating  to  the  property  6  Cox,  CL  (X  Ap,  118;  Bex  v.  Harris, 
daimed  by  him  in  said  aotion,  and  7  Car.  &  P.  368;  Campbell  v.  P.,  8 
the  said  allegation  in  the  said  stat»  Wend.  686;  Bums  v.  P.,  6  Lana 
ment  of  defense  was  true,  and  the  189;  Humphreys u  &,  17F1a.  881, 888; 
said  A.  did  execute  some  or  all  of  said  Dennis  v.  S.,  17  Fla.  389, 890.  Magis- 
deeds;  and  the  said  false  statements^  trate, —  before,  3  Chit  CriuL  Law, 
so  upon  oath  made  by  the  said  A.,  483,  484,  436;  4  Went  PL  344;  Beg. 
were  material  to  the  questions  and  v.  Gk)odfellow,  Car.  &  M.  669;  Beg.  u 
matter  then  and  there  in  issue  before  Grardiner,  3  Moody,  96,  8  Car.  &  P. 
the  court  and  the  said  A.  did  thereby  787;  Pennaman  u  S^,  68  Ga.  386. 
then  and  there  commit  wilful  and  Bastardy, — in  proceedings  of,  2  Chit 
corrupt  perjury;  against  the  peace,  Crim.  Law,  488,  439.  Natnraliza- 
eta**  tlon, —  in  application  for,  P.  v,  Sweet- 
Here  was  a  transposition  of  the  man,  8  Parker,  CI  CL  368.  Jnror, — 
common  order  of  the  averment  of  in  answers  of^  as  to  compet-ency,  &  v, 
materiality,  and  some  of  the  judges  Howard,  68  Ind.  603;  &  v.  Moffatt  7 
deemed  the  construction  of  the  al-  Humph.  360;  Com.  t;.  Stockley,  10 
legations  inartificial  It  does  not  Leigh,  67&  Legislative  eommit- 
seem  quite  so  to  me^  Compare  their  tee, —  before^  3  Chit  Crim.  Law,  418; 
observations   with   CrinL  Pro.,  H,  4  Went  PL  800;   Bex  m  Leefe^  3 
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§  877.  In  nature  of  perjury. —  There  are  false  affirmations 
on  oath,  which,  while  not  technically  perjnry,  are  in  the  nat- 
ure of  it.'  The  indictment  follows  the  same  general  rules 
as  for  perjury.  There  are  various  statutory  sorts  of  this  of- 
fense; but  a  mere  reference  to  places  where  precedents  may 
be  found  will  adequately  supply  the  demands  of  the  pleader.' 

Camp,  184     Tax  eommissionen,—  8  Cox,  C  GL  467;  Reg.  ix  Fairlie,  9 

before,—  Reg.  v,  Oyerton,  2  Moody,  Cox,  CL  CI  200.    Taken  ap  arms,— 

2G3,  Oar.  A  IL  65&    Grand  Jnry, —  in  swearing  that  the  party  had  not^ 

before,  Reg.  «.  Hughes,  1  Car.  &  K.  Stofer  u  a,  8  W.  Va.  689l    Sarreyor 

519;  a  u  Keel,  54  Ma  182, 184;  a  n  of  eoBtoms,—  before,  2  Chit  Grim. 

Hamilton,  65  Ma  667;  Maasie  «l  EL,  Law,  442L    Interrogatories, — inan- 

5  Tex.  Apb  81;  Thomas  v.  Com.,  2  swer  to,  2  Chit  Crim.  Law,  897,  449. 

Rolx  (Va)  795;  Com.  v,  Piokering,  8  ({naker,— by,  4  Went  PL  256,  266. 

Grat   628L     Arbitrators  and   ref-  Administration, — to  obtain,  Bex  v. 

erees,—  before,  2  Chit  Crim.  Law,  Brady,  1  Leach  (4th  ed.),  827. 

424;  4  Went  PL  256;  Eighmy  «.  P.,  i  For example,Crim.  Law,  n,§  1014. 

79  N.  Y.  546.    Poor  debtor,— by,  2  >2  Cox,  C.  a  Ap^  6;  6  Cox,a  C 

Chit  Crim.  Law,  846;  Arden  rx  a,  11  Ap^  84;  Reg.  v.  Parker,  Law  R.  1  a 

CoBJL  408;  P.  V.  Phelps,  5  Wend.  9.  a  225,  11  0>x,  a  Q  478;   Reg;  n 

Sapersedeas,— in  petition  for  writ  Boynes,  1  Car.  ft   K  65;   Reg:  vl 

of.  Com.  n  Kimball,  108  Masa  478.  Browning,  8  Cox.  Q  G  487;  a  n 

Marriage  license, — in  oath  to  ob-  Fonlks,  57  Ma  461;  a  m  Marshall,  47 

tain,  Reg.  m  Chapman,  1  Den.  C  C.  Ma  878L 
4S2^440»2Car.  ftK.846^848,  note^ 

For  PERSON,  EXPOSURE  OF,  see  ante,  gS  8(KMH 
PERSONATING,  see  ante,  ^  426,  86a 
PETIT  LARCENY,  see  LabcbnIT. 
PICTURES^  OBSCENE,  eta,  see  ante,  8§  9S»-^SU  79&-60L 
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PIRACY.i 

§  878.  Tarletles. —  This  offense,  under  the  law  of  nations, 
and  as  enlarged  by  statutes,  is  of  considerable  dimensions.  It 
is  explained  in  ^*  Oriminal  Law,"  not  quite  minutely,  but  as 
fully  as  was  deemed  advisable  in  this  series  of  works.  To  pre- 
sent a  complete  set  of  forms  for  the  indictment  for  it  would 
require  more  space  than  can  be  spared  here.    But, — 

§  879.  Under  law  of  nations. —  The  indictment  under  the 
law  of  nations,'  adapting  an  English  precedent  to  our  use, 
may  be, — 

That  A.,  etc,  R,  eto.,  and  C,  etc.  [ante^  §§  74-77],  who  are  now  severally 
within  this  district,  having  been  brought  into  it  first  after  the  commission 
of  the  hereinafter  recited  offense,'  on,  eta  [ante,  %  80J,  on  the  high  seas 

1  For  the  direct  expositions  of  the  sent,  that  the  said  A.  was  first  brought 

law  of  this  offense,  see  Grim.  Law,  II,  into  N.  aforesaid,  in  the  district  of 

§§1057-1068.  Incidental,  Id.,  I,  §§118-  a,  after  the  commission  of  the  said 

120,  806,  826,  985.  offense,  and  that  the  said  district  of 

3  Grim.  Law,  II,  g§  1058, 1060.  S.  [so,  with  apparently  needless  repe- 

*R  S.  of  IJ.  &,  §  780.  There  are  tition,  adds  a  form  before  me]  is  the 
other  more  common  methods  of  stat-  district  into  which  he  was  first 
ing  this  matter,  and  the  pleader  wiU  brought"  Davis,  Preo.  222. 
be  likely  to  elect  to  foUow  the  custom  The  present  statute  is  somewhat 
of  his  own  oourt  Compare  with  differently  expressed;  namely,  "The 
Arehbb  Crim.  PL  &  Ev.  (19th  ed.)  948,  trial  of  aU  offenses  committed  upon 
under  title  "  Bigamy."  By  the  act  the  high  seas  or  elsewhere^  out  of  the 
of  April  80, 1790  (oh.  9,  §  8, 1  U.  8.  jurisdiction  of  any  particular  state 
Stata  at  Large,  p^  114),  '^the  trial  of  or  district,  shall  be  in  the  district 
crimes  committed  on  the  high  seas,  where  the  offender  is  found,  or  into 
or  in  any  place  out  of  the  jurisdic-  which  he  is  first  brought"  B.  S.  of 
tion  of  any  particular  state,  shaU  be  IJ.  &,  §  780.  The  reader  perceives 
in  the  district  where  the  offender  is  that  only  the  offender's  presence 
apprehended,  or  into  which  he  may  ["where  the  offender  is  found"]  in 
first  be  brought"  A  common  method  the  district  is  now  required  tog^ve 
of  averment  was,  after  the  indict-  the  jurisdiction.  Nor  should  I  inter- 
ment in  however  many  counts  was  pret  this  provision  as  making  neoes* 
finished,  to  add,  in  a  separate  para-  sary  even  his  presence  in  the  district 
graph, —            *  previous  to  his  arraignment    If  this 

*'And  the  jurors  aforesaid  upon  interpretation  is  correct  (I  can  give 

their  oath  aforesaid  do  further  pre-  no  assurance  that  the  courts  will 
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within  the  admiralty  jurisdiction  of  the  United  States  and  out  of  the  juris- 
diction of  any  particular  state,i  in  and  on  board  of  a  certain  ship  called  the 
M.  [in  a  oertain  plaoe  upon  the  high  seas  distant  about  ten  leagues  from  Q. 
in  P.>],  in  and  upon  certain  mariners  whose  names  are  to  the  jurors  un- 
known [in  the  ptooe  of,  eta*],  piratically  and  feloniously  did  make  an  as- 
sault, and  them  the  said  mariners  in  bodily  fear  and  danger  of  their  livee. 
on  the  high  seas  aforesaid,  then  and  there  piratically  and  feloniously  did 
put,  and  the  said  ship,  called  the  H,  and  the  apparel  and  tackle  of  the  said 
ship,  of  the  value  of,  eta,  and  seventy  chests  of  opium,  of  the  value  of^  et&, 
in  and  on  board  the  said  ship  then  and  there  being,  of  the  goods  and  chat- 
tels of  certain  persons  whose  names  are  to  the  jurors  unknown,  and  then 
and  there  in  the  custody  and  possession  of  the  mariners  aforesaid  [with 
force  and  arms^],  from  the  care,  custody  and  possession,  and  against  the 
will  of  the  said  mariners,  then  and  there»  to  wit,  on  the  day  and  year  last 
aforesaid,  upon  the  high  seas  aforesaid,  in  the  place  aforesaid,  and  within 
the  jurisdiction  aforesaid,*  piratically,  feloniously  and  violently  did  stMd, 
take  and  cany  away;  against  the  peace,  eta  [ante,  ^  65-69}.* 

follow  it),  and  perliaps  if  it  is  not,  pleaders  will  be  likely  to  ohooee  the 

there  is  no  need  to  mention  any-  path  which  is  certainly  safa 

where  in  the  indictment  that  the  d»>  ^  Ante,  g  89 ;  U.  a  u.  Qibert*  9  Sum- 

fendant  is  within  the  district    For  ner,  19^  86^ 

he  cannot  be  tried  or  even  plead  or  'In  the  form  before  me,  and  com- 

demur  or  move  to  quash  the  indict-  men;  but  not  in  all  the  precedents. 

ment  without  his  presence  in  court  Ante,  §  89,  and  the  places  there  re- 

(CriuL  Pra,  I,  §§  265-269,  728-780,  f erred  to    Heldto  beimneoeasaryin 

776);  and  the  fact  of  his  presence  is  U.  S.  n  Gibert  eupra,  at  ppL  85-87. 

palpable  both  to  the  judicial  and  the  *  Unnecessary.    Ante,  %  47. 

common  understandhig.    So  also  the  ^Unnecessary.    ^nfe,§43L 

fact  appears  of  record  in  the  return  *  There   is   here  more  repetition 

of  the  officer  to  the  warrant  of  ar-  than   necessary.      See   the    indict- 

rest,  in  his  plea  at  the  arraignment,  ments  for  larceny  and  robbery  on 

and  in  other  waya   And  this  reason-  land. 

ing,  and  substantially  this  oonolu-  *  Archlx  Crim.  PL  &  Ev.  (10th  ed.) 
sion,  though  not  in  exact  form,  are  264>  (19th  ed.)  465.  For  other  piece- 
sustained  by  EInglish  adjudications,  dents  for  the  common-law  and  status 
Reg.  V.  Whiley,  1  Car.  &  K  150;  Reg.  tary  offense,  see  Rex  u  Clarke,  4 
V.  Smythiee,  1  Den.  a  Q  498,  2  Car.  Went  PL  50;  Rex  u  Kidd,  14  How. 
&  K.  878,  4  Cox,  C.  a  94,  in  which  St  Tr.  147;  Reg.  tx  Queloh,  14  How. 
latter  case  the  decision  in  the  former  St  Tr.  1067;  Rex  m  Bonnet  15  How. 
is  shown  to  have  been  wrongly  re-  St  Tr.  1281, 1241, 1265,  1275;  Rex  u 
ported  in  2  Moody,  186.  Still  I  have  Curling,  Rnss.  &  Ry.  128;  8  Chit 
inserted  in  the  text  a  form  for  alleg-  CriuL  Law,  10930,  1094^  1096L  Ran> 
ing  this  jurisdictional  matter;  be-  ning  away  with  vessel,  U«  SL  «i  Tolly, 
cause,  until  the  direct  question  is  1  Gallis.  247i 
judicially  settled  with  us^  cautious 
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POLYGAMY.* 

§  880.  BlTersttles— (Elsewhere).— The  statates  against  this 
ofFense  differ  in  our  states,  and  so  require  or  permit  differing 
forms  for  the  indictment.  Beyond  which  there  are  differences 
of  judicial  opinion  not  reconcilable  by  this  fact.  All  is  so  fully 
explained  in  ^^  Statutory  Crimes  " '  that  it  need  not  be  further 
stated  here. 

§  881.  Formula  for  Indictment -^(Common  English  form). 
The  form  in  common  use  in  England  has  remained  unchanged 
through  various  modifications  in  the  statutory  expression;  and 
it  is  good  under  most  of  our  American  enactments.  Under 
some  of  ours,  the  expression  may,  if  the  pleader  chooses,  be 
abridged ;  and  under  a  few  it  must  be  different,  in  order  to 
cover  the  statutory  terms.  The  formula,  following  it  in  the 
main,  may  be, — 

That  A.,  eta  [ante,  §§  74-77],  on,  eta,  at,*  etc.  [ante,  g  80],  did  many  and 
have  for  his  wife  one  X  [or  did  intermarry  with  and  have  for  her  husband 
one  X.];  and  afterward  [while  he  {or  she)  the  aaid  A.  was  so  married  to  the 
said  XA},  did,  on,  eta,  at,  eta,  f eloniooslj  and  onlawfollj  marry  and  take 
to  wife  [or  intermarry  with  and  take  for  her  husband]  one  Y.,  the  said  X. 
being  still  alive  [ok2c2,  if  tiie  plaoe  of  the  second  marriage  was  not  in  the 
county  of  the  indictment*  and  if  there  is  a  statute  giving  the  jurisdiction, 
an  averment  of  the  Utct  which  brings  the  case  witliin  the  statute.  One 
method,  in  England,  is  in  substance  to  say],  and  afterward,  on,  eta,  the  said 
A.  came  into  the  county  of  M.  [that  of  the  indictment]  and  is  now  in  cus- 
tody at  N.  in  said  county;  *  against  the  peace,  eta* 

1  For  the  direct  expositions  of  this  ^  Unnecessaiy.    Murray  tn  Beg.,  7 

offense,  with  the  pleading,  practice  Q.  K  700l 

and  evidence,  see  Stat  Crimes,  §§577-  *  Compare  with  ante,  §  879.    But 

eia    Incidental,  Crim.  Law,  I,  §  502;  see,  as  to  this,  Stat  Crimes,  §  587. 

Crim.  Pra,  I,  §  62,  note,  638,  1164;  « ArobU  Crim.  PL  &  £v.  (10th  ed) 

Stat  Crimes,  §§  112,  229,  260a  629,  (19th  ed.)  94a    For  other  forms 

3  Stat  Crimes,  §§598-60a  and  precedents,  see  8  Chit  Crim. 

SThe  locality  here  wiU  jaot  neces-  Law,  718*721;  6  Cox,  C.  C  Ap  118; 

sarily  be  that  of  the  indictment;  it  Rex  v.  Moders,  6  How.  St  Tr.  274; 

may  even  be  in  another  state  or  a  Beg.  a   Fielding,  14  How.   St  Tr. 

foreign  country.  1827;  Rex  n  E^ingston,  20  How.  St 
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§  882.  Tnder  diiTering  statu tes.—  The  statute  of  the  United 

States  forbidding  polygamy  in  the  territories  ^  is,  like  most  of 
our  American  enactments,  so  far  modeled  after  the  English 
ones'  that  such  allegations  as  the  foregoing  are,  not  only  suffi- 
cient, but  appropriate  under  it.'  Likewise  they  are  adequate, 
and  they  have  been  practically  employed,  under  the  simpler 
expression  ^  shall  have  two  wives  or  two  husbands  at  one  and 
the  same  time."^  But  if  the  facts  are  different,  being  within 
the  latter  statute,  yet  not  the  former, —  as,  if  parties  contract 
a  polygamous  marriage  abroad,  then  come  and  reside  here, — 
the  pleader  will  hesitate  to  follow  the  foregoing  f oruL  The 
author,  without  the  aid  of  a  precedent,  suggests  the  aver- 
ments,— 

That  A.,  eta,  on,  etc.,  at,*  etc.,  did  marry  and  have  for  hia  wife  one  X^  and 
afterward  while  the  said  X.  was  living  did,  on,  eta,  at,*  eta,  many  and  have 
for  his  wife  one  Y.,  and  afterward,  on,  eta,  at»^  eta,  did  unlawfully  and 

Tr.  855,  368;  Murray  n  Reg.,  7  Q.  K  New  Forfc— Sauser  v.  P.,  8  Hun 

700:  Rex  o.  Edwards,  Rus&  A  Ry.  802;  Gahagan  tx  P.,  1  Parker,  a  G 

388;  Rex  u  Wally,  1  Moody,  168;  Reg.  878;  Hayes  vl  P.,  5  Parker,  a  C.  825. 

tL  Whiley,  2  Moody,  185;  Reg.  v.  Fan-  Fleming  tx  P.,  5  Parker,  a  a  353. 

ning,  10  Cox,  GL  C  411;  Reg.  u  Mo-  North  CarolifUu^S.f}.  Norman,  9 

Quiggan,  2  L.  Q  84a  I>ev.  222;  a  v.  Bamett,  88  N.  Q  615i 

AlabanuL—  McConioo  u  a,  49  Ala  Ohio.— Stanglein  «.  a,  17  Ohio  St 

6;  Beggs  v.  a,  55  Ala.  103;  Cooley  u  45a 

a,  55  Ala.  162;  Brewer  v.  a,  59  Ala.  PenfuylvantcL—Qiae  vl  Ooul,  8) 

101  Smith  (P)a.X  42a 

ilrJkanMML— Sooggina  v.  a,  82  Ark.  Texas.—  May  u  a,  4  Tex.  Ap.  424; 

205;  Walls  «l  a,  82  Ark.  565;  Hal-  Watson  tn  a,  18  Tex.  Ap^  76, 8a 

brook  V.  a,  34  Ark.  511.  Vermont— a  v.  Ia  Bore,  26  Vt 

Georgia.— King  m  a,  40  Ga.  244  765. 

iZZinoia— Jackson  v.  P.,  2  ScanL  Weet  VtrginicuS.  v.  Qoodrlch,  14 

28L  W.  Va.  884 

Indiancu—  Stat  Crimes,  §  60a  United  States.—  Miles  u  U.  SL,  108 

louxL—  a  VI  Sloan,  55  Iowa,  217.  U.  a  804 

^an^oa— a  n  White,  19  Kan.  445.  ^R  a  of  U.  a,  g  5852L 

Kentucku.— Davis  «.  Ck)m.,  18  Bush,  >  Stat  Crimes,  §g  581,  58SL 

818,  overruling  Com.  tx  Whaley,  6  *  Miles  tL  U.  S,  103  U.  a  804 

Bosh,  266.  *  Oise  v.  Com.,  81  Smith  (Pa.),  42a 

Massachusetts.—  Com.  v.  Bradley,  *The  plaoe  here  may  be  in  the  lo- 

2  Cush.  558;  Com.  v.  Johnson,  10  cality  of  the  indictment  or  out  of  it^ 

Allen,  196;  Com.  t;t.  Godsoe,  105  Mass.  as  the  fact  i& 

464;  Com.  u  Lane,  118  Masa  458;  *  Same  as  last  note. 

Com.  V.  Jennings,  121  Mass. 47;  Com.  ^This  plaoe  must  be  within  the 

tn  Richardson,  126  Masa  34  jurisdiction  of  the  court 

Minnesota. — a  v.  Johnson,  12  Minn. 
476;  a  V.  Armington,  25  Minn.  29. 
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feloniously  have  both  the  said  X,  and  the  said  Y.  for  his  two  wives  at  one- 
and  the  same  time;  against  the  peace,  eto.^ 

§883.  Contlnaing  to  cohabit.— Under  the  words  ''Who- 
ever, haying  a  former  husband  or  wife  living,  marries  another 
person,  or  continues  to  cohabit  with  such  second  husband  or 
wife  in  this  state,  shall,  except  in  the  cases  mentioned  in  the 
following  section,  be  deemed  guilty  of  polygamy,  and  be  pun- 
ished," etc.,^  the  allegations  on  the  clause  against  continuing 
to  cohabit  may  be  similar  to  the  form  in  the  last  section.  The 
exception  does  not  require  to  be  negatived,'  so  the  pleader  may 
simply  aver, — 

That  A^  eto.»  on,  etc.,  at,  etc.,  did  marry  and  have  for  his  wife  one  X,  and 
afterward,  on,  eta,  at,  etc.,  while  the  saidX  was  still  living,  did  unlawfully 
marry  and  have  for  his  wife  one  Y.;  after  which  said  two  marriages,  he  the 
said  A.  did,  while  the  said  X  was  stiU  living^  on,  etc.,  at,  eta,  unlawfully 
and  feloniously  continue  in  this  state  to  cohabit  as  in  matrimony  with  the 
said  Y,;  against  the  peace,  eta^ 

^I  do  not  think  it  prudent   to  ^  The  precedents  before  me  contain 

abridge  these   aUegations   further,  some  surplusage;  and,  on  the  other 

Yet,  in  some  of  the  states,  less  will  be  hand,    while    doubtless    sufficient 

accepted,  as  explained  Stat.  Crimes,  where  employed,  are  a  little  less  f  uU 

§S  600-606l  Thus,  in  Texas,— Watson,  atone  or  two  places  than  an  exact 

«.  S.,  18  Tex.  Ap.  76^  80,— it  is  good  to  pleader  might  desira    I  do  not  think 

aver, —  it  necessary  to  particularise^  and  say 

**  That  A.,  eta,  on,  eta,  at»  eta,  did  why  I  have  made  the  several  modi- 

unlawfully  marry  X,  he  the  said  A*  fications.  Com.  u  Jennings,  121  Masa 

then   having  a  wife    stiU  living;  47;  Com.  v.  Gk>dsoe,  105  Masa  464; 

against  the  peace,  eta"  Com.  u  Bradley,  2  Cnsh.  ds^;  S.  iv 

3  Mass.  Qen.  Stata,  oh.  166b  8  ^  Goodrioh^UW  Va.884 

>  Grim.  Pxa,  I,  §  68a 
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OHAPTEB  LXIX. 

POSTAL  OFFENBEai 

§  884.  What  for  this  chapter. —  It  is  proposed,  in  this  chap- 
ter, simply  to  refer  to  places  where  precedents  of  the  indict- 
ment  for  these  several  offenses  may  be  foond.    Thos, — 

§  885.  Larcenies^  embezzlements,  and  the  like. —  See  the 
references  in  the  note.^ 

§  886.  Opening  letters, —  varions  offenses  of.' 

§  887.  Obscene  books^  lottery  cirenlars^  etc.,— illegally  de- 
positing in  the  mails,  for  transmission.^ 

§  888.  Hiscellaneons, —  in  the  note.* 

ACrim.  Law,II»8904»iiot«.    Inci-  Wilson,  Bald.  78;  7  Pet  1501,159;  U.  a 

dental  Id.,  II,  §  785;  Crim.  Pnx,  II»  m  Peaioad McLean,  14;  U.  &  ix  Hare, 

g  776a;  Stat  Crimes,  g  83&  3  Wheeler,  Crim,  Oe&  S88;  Com.  v. 

s  Lareenj  of  letter.--S  Chit  Crim.  Feel j,  1  Va.  Caa  SSL   From  letter,— 

Law,  982;  6  Cox,  a  a  Api  12;  Rex  U.  a  «  Randall,  Deady,  624;  Beny  v. 

o.  Skutt,  1  Leach  (4th  ed.),  106;  Reg.  U.  a,  2  CoL  Te&  186.    Burning— 

u  Gardner,  1  Car.  &  K  628;  Reg.  v,  letters,  etc.,  Reg.  tx  Batetone^  10  Cox, 

Harley,  1  Car.  &  K.  89;  Rexn  Pooiey,  Q  C  2a 

2  Leach  (4th  ed.X  000,  8  E  &  P.  816;  >  U.  a  «.  Mulvanej,  4P^ker, a  G 

Beg.  u  Jonei,  2  Car.  &  K.  2Sa   Same  164;  U.  a  «.  Pond,  2  Cnrt  a  C  26& 

hy  post-ollloe  employees.— Rex  v,  <U.  a  v.  Bennett,  16  Blatch.  888; 

Banson,  2  Leach  (4th  ed.),  1090.  Em-  U.  a  u  Whittier,  5  DiL  85;  U.  a  «. 

bezzling   and   secreting,—  various  Noelice,  17  Blatch.  564;  U.  a  u  Parity, 

forms  of,  3  Chit  Crim.  Law,  970;  9  Bi&  429;  Brand  u  U.  a,  18  Blatch. 

Rex  VL  Plnmer,  Rusa  &  Ry.  264;  Rex  884,  886;  [U.  a  tx  Bailey,  47  Fed.  R 

«.  Sharpe,  1  Moody,  125;  Goodwin's  117;  U.  a  tL  Lynch,  49  Fed.  R  851; 

Case,  1  Lewin,  212;  Rex  v.  Pooley,  2  U.  a  tx  Folkerson,  74  Fed.  R  619; 

Leach  (4th  ed.^  887;  Rex  v.  Moore,  Price  v.  V.  a,  165  U.  a  311;  17.  a  t;^ 

Z  Leach  (4th  ed.),  675;  Rex  v.  Ellins,  Brazean,  70  Fbd.  R  464.] 

Rnss.  &  Ry.  188;  U.  a  v,  Golding,  2  ^Obstraetlng  passage  — of  mail, 

Cranoh,  Q  a  212;  U.  a  u  Baugh,  4  U.  an  Porter,  8  Day,  28a  Post-offlee 

Hughes,  501,  502;  U.  a  v.  Laws,  2  order,— wrongfnlly  obtaining,  6  Cox, 

Lowell,  115, 116;n.  a  V.  Clark,Crabbe,  C.  Q  Ap.  52l    Letter  ont  of  mail,— 

584    Robbing  mail,— various  forms  carrying,  U.  a  m  Tilden,  21  Law  R 

of,  Rex  V,  Thomas,  2  Leach  (4th  ed.),  (Boston),  596L 
684;  U.  a  n  MUls^  7  Pet  188;  U.  a  u 

For  POUND-BREACH,  see  ante,  §§  173-176. 

PREYIGUS  CONVICTION  AND  OFFENSE;  see  amU,  gS  ^i-^ 
PRINCIPAL,  see  ante,  gg  113-115, 119-12L 
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CHAPTER  LXX. 

PBISON  BREACH,  BESCUB  AND  ESC APELl 

§  889.  Aeceflsorial  —  (Elsewhere). — The  indiotment  against 
one  who,  having  helped  an  arrested  or  imprisoned  felon  to 
break  away  or  escape,  is  to  be  proceeded  against  as  an  ac- 
cessory after  the  fact,  is  sufficiently  explained  in  other  con- 
nections.* This  chapter  is  for  the  three  several  substantive 
offenses. 

§  890.  Common  to  all  —  (Formula  for  indictment). — The 
part  of  the  indictment  which  charges  the  arrest,  imprisonment, 
or  other  detention,  is  the  same  in  all  of  these  offenses.  In  other 
respects,  while  similar,  it  is  varied  to  cover  the  particular  of- 
fense. And  always,  if  on  a  statute,  it  must  fill  the  statutory 
terms.  So  it  must  always  set  out  the  facts  special  to  the  indi- 
vidual instance.  Subject  to  modifications  from  these  consider- 
ations, the  formula  may  be, — 

That  on,  eta,  at»  eta  [ante,  §  80],  X.  [ante,  §g  78»  79^  or  A.,  etc.,  ante, 
§g  74-77J  was  lawfoUy  arrested  by  and  lawfoUy  in  the  custody  of  Y.,  a 
constable  of  said  town  of  N.,  for  then  and  there  in  the  presence  of  the  said 
Y.  participating  in  a  riot  and  breach  of  the  public  peace  '  [or,  for  being 
reasonably  suspected  of  having  lately  before  committed  larceny  of  a  certain 
horse  the  property  of  one  Q.;  ^  or,  was  lawfully  undergoing  imprisonment 
in  the  county  jail  of  said  county,  under  sentence  from  O.,  esquire,  a  justice 
of  the  peace  in  and  for  said  oounty,  for  assault  and  battery  committed  on 
one  Q.,  the  same  being  within  the  jurisdiction  of  said  O.,  esquire;  or,  was 
lawfuUy  in  confinement  in  the  house  of  correction  in  said  oounty,  under  a 
sentence  of  the  court  of  common  pleas  of  said  county,  for  having  lately 
theretofore  attempted  to  commit  a  larceny  from  the  person  of  one  Q.;  or, 
eta,  setting  out,  according  to  the  special  fact,  the  detention  in  any  similar 
wayj;^  whereupon  A.,  eta  [ante,  §g  74-77,  or  the  said  A.1  did  then  and 

iFor  the  direct  elucidations  of  the  1305, 188^-1886;  Stat  Crimes,  §§  136^ 

law  of  these  offenses,  with  the  plead-  217,  242L 

ing,  practice  and  evidence^  see  Crim.  ^Ante,  §§  113,  114^  118;  and  under 

Law,  II,  §§  1064-1106;  Crim  Pra,  II,  the  titles  of  the  several  felonies, 

gg  040-94a    Incidental,  Crim.  Law,  >  Crim  Pra,  I,  g  18a 

I,  §g  218,  821,  859,  466^  689,  608,  695-  «Id.,  gg  181, 18a 

697,  707;  II,  g  5;  Crim.  Pro,  I,  §g  91,  « The  precedents  vary  considerably 

161-168,  209,  269,  892,  404»  529,  1250,  in  the  manner  of  stating  the  custody 
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§  89L]  8F1B0IFI0  OFFENSES.  [bOOE  IIL 

there  QnlawfaUy  [and  f eloniouslj  i],  eta  [setting  <mt  the  partioalar  offensoi 
as  will  be  detailed  in  snbaeqaent  seotiona  of  this  chapter  J;  against  the 
peace,  etc.  [ante,  gg  65-69].s 

§891.  Against  prisoner  for  escaping. — The  allegations 
may  be, — 

That  A^  etOiv  on,  eta,  at»  eta,  was  undergoing  lawful  imprisonment  in  the, 
eta  [state  the  prison],  in  pursoanoe  of  the  eentenoe  of,  eta  [saying  what 
court  or  magistrate],  for  the  offense  of,  eta  [say  what  offense,  and,  if  the 
tribunal  was  an  inferior  one^  add,  within  the  jurisdiction  <  of  the  said, 

of  the  escaping  person.    In  some,  the  526;  Hollo  way  n,  Beg:,  17  Q.  R  81'^ 

record,  or  warrant  of  arrest,  or  com-  8  Den.  CX  CL  287,  296;  Shaw's  Case.  1 

mitment,  or  the  like,  is  set  out  at  Lewin,  280;  Reg.  tx  Home^  4  Cox,  CL 

large,  or  fully  described ;  particularly  CX  268 ;  Gkiliiard  v.  Laxton,  9  Coz»  CL 

is  this  so  in  the  older  preoedenta  G.  127, 129;  Reg.  u  Meany,  Jebb^240, 

The  question  is  in  a  measure  within  251 

the  discussions  ante,  §g  91-97.    But  Alabama.—  Kyle  tx  a,  10  Ala.  236; 

Yarious  indictments  have  been  sua*  Kavanaugh  ix  &,  41  Ala.  899;  Bam- 

tained,  both  in  England  and  in  our  sey  v,  S.,  43  Ala.  404 

states,  where  nothing  of  this  sort  is  Arkansae. —  Hughes  u  SL,  1  Eng. 

even  approximated,  as  the  reader  181;  S.  u  Murphy,  5  Eng.  74;  Bassix 

will  see  who  consults  the  cases  r&>  8.,  29  Ark.  142;  Martin  tx  9.,  82  Ark. 

ferred  to  at  the  end  of  this  formula.  124;  Griffin  v.  &.,  87  Ark.  487,  439. 

Even  less  of  particulanzation  than  is  Connecticut— S,    v,    Howard,    6 

given  in  the  formula,  as  above,  has  Conn.  475;  S.  v,  Doud,  7  Conn.  884 

in  various  cases  fully  satisfied  the  Oeorgia, —  Perry  o.  S.,  68  Oa.  402L 

court&    Still,  as  a  practical  question  Indiancu —  Gunyon  v.  8,,  68  Ind.  79; 

for  pleaders  who  wish  to  be  safe,  and  S.  «l  Sparks,  78  Ind.  166. 

at  the  same  time  avoid  unseemly  JTansos.— 8.  v.  Hollon,  22  Elan.  580. 

surplusage,  I  should  not  advise  either  Kentitcky, — Hudgens  u    Com.,  2 

less  or  more  than  the  substantial  fol-  Duv.  289, 241 ;  TuUy  v.  Com.,  11  Bush, 

lowing  of  the  averments  in  the  text,  154^  156;  TuUy  v.  Com.,  18  Bush,  142, 

except  in  deference  to  an  actual  de-  148w 

cision  in  one's  own  state.  Maeeaehueette. — Com.  n  Homer,  5 

^To  be  employed  only  where  the  Met  555;  Com.  «.  Filbum,  119  Mass. 

offense  is  felony.  297;  Com.  tx  Malloy,  119  Mass.  847. 

^For  forms  and  precedents,  see  Jfissourt.— S.  t^iHayes,  24Ma858; 

Archb.  Crim.  PL  &  Ev.  (19th  ed.)  852-  &.  v.  Hilton,  26  Ma  199. 

855,  858,  861,  864;  2  Chit  Crim.  Law,  North  Carolina.— Q.  tx  Morrison,  8 

158-219, 297, 493;  4  Went  PL  305-808,  Ira  9;  a  ix  Lewis,  1  Wmst  807;  a  n 

818;  Rex  v.  Blake,  Trem.  P.  C  194;  Baldwin,  80  N.  Q  800. 

Rex  V.  Glover,  Trem.  P.  C.  244;  Rex  Texas,— WhitQ  «.  a,  18  Tex.  188; 

V.   Lock,    Trem.  P.  Q  248;   Rex  v.  Hatch  «.  a,  10  Tex.  Ap.  51& 

Bootie,  2  Bur.  864;  Rex  tx.  Greeniff,  1  'This  suggestion  of  averring  the 

Leach  (4th  ed.),  868;  Rex  n  Tilley,  2  jurisdiction  is  made  by  way  of  cau- 

Leach  (4th  ed.),  662;  Rex  tx  Stanley,  tion,  in  the  absence  of  authorities  on 

Rusa  &  Ry.  482;   Rex  v.  Has  well,  the  precise  point    For  the  rule,  see 

Rusa&Ry.  458;  Rex  u  Watson,  Rusa  Crim.  Pra,  I,  §g  286-28a    But  be- 

^  Ry.  468;  Rex  v.  Fitzpatrick,  Rusa  cause  the  sentence  is  averred  merely 

4c  Ry.  512;  Rex  v.  Shaw,  Rusa  So  Ry.  by  way  of  inducement  and  for  other 
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eta];  ^  whereupon  he  the  said  A.  did  then  and  there  wilfully,  unlawfully 
and  feloniously,'  from  and  out  of  said  prison  [against  the  will  and  without 
the  lloense  of  the  keeper  thereof],  escape  and  go  at  large;  against  the 
peaces  eta^ 

§  893.  Against  prisoner  for  breaking^  etc. —  It  is  good  to 
allege, — 

That  A.,  eta,  on«  eta,  at,  eta,  was  undergoing,  eta  [setting  out  the  im- 
prisonment as  at  ante,  §§  890,  891];  whereupon  he  the  said  A.  did  then  and 
there  unlawfully,  wilfully  and  feloniously^  break  the  said  prison,  by  then 
and  there  cutting  and  sawing  two  iron  bars,  parcel  thereof,  and  breaking, 
cutting  and  removing  a  great  quantity  of  stone,  parcel  of  the  wall  thereof 
[or,  etc.,  specifying  the  breaking  according  to  any  other  fact],  by  means  of 
which  breaking  of  the  said  prison  the  said  A.  did  then  and  there  escape 
therefrom  and  go  at  large  [or,  with  intent,  by  means  of  said  breaking,  to 
escape  from  said  prison  and  go  at  large];  against  the  peace,  eta* 

§  893.  Against  third  person  resening  or  helping  to  escaped 

The  indictment  for  this  offense  will  vary  with  the  special  facts; 
and,  if  on  a  statnte,  with  the  statutory  terms.    It  may  charge, — 

That  on,  eta,  at,  eta,  X.  was  undergoing  lawful  imprisonment,  eta  [set- 
ting it  out  as  at  ante,  g§  890,  891];  whereupon  A.,  eta,  did  then  and  there, 
weU  knowing  these  premises,  and  with  the  intent  that  the  said  X  should 
elude  justice  and  escape  out  of  the  said  prison  and  go  at  large,  unlawfully 
[and  feloniously]  break  open  the  door  [or  break  down  the  wall,  or,  eta,  ac- 
cording to  the  fact]  of  the  said  prison  [a  complete  offense  is  now  charged, 
while  yet  the  pleader  wiU  add,  if  so  are  the  facts],  by  reason  whereof  the 

reasons,  I  doubt  the  necessity,  in  Com.,  2  Duv.  289,  241;  &  t)i  Howard, 
strict  law,  of  following  this  suggea-  6  Conn.  475;  Reg.  v.  Meany,  Jebb,  249, 
tion.  251;  2  Chit  Crim.  Law,  158;  [Ran- 
kin the  form  in  &  ix  Murphy,  5  dall  t^  &,  18  Crim.  L.  Mag.  740;  Cai^ 
Eng.  74^  and  in  various  others,  the  ter  u  S.,  29  Tex.  Api  5.] 
allegations  thus  far  are  more  minute;  ^  Teloniously  *'  to  be  used  only 
but,  it  is  believed,  needlessly  sa  And  where  the  offense  is  felony, 
see  ante,  %  890  and  nota  *  In  alleging  the  breaking,  I  have 
s  *  Feloniously "  to  be  omitted  in  a  measure  followed  the  form  in 
where  the  offense  is  misdemeanor.  ArchU  Crim.  PL  &  Ev.  (19th  ed.)  85& 
'  In  one  of  the  forms  before  ma  It  The  allegation  of  the  imprisonment, 
cannot  be  necessary;  because,  among  in  most  of  Archbold's  forms,  is  need- 
other  reasons,  the  consent  of  the  lessly  minute,  for  which  reason  I 
keeper  does  nol  in  law  excuse  the  have  adhered  more  nearly  to  Eng- 
prisoner.  Crim.  Law,  II,  §  1104  lish  and  American  precedents  ad- 
^  Substantially  after  the  indict-  judged  adequate,  as  given  in  the 
ment  in  8.  «.  Doud,  7  Conn.  884.  And  books  of  reports.  See  for  further 
oompare  with  the  form  in  8.  «.  Mux^  forms  and  precedents,  2  Chit  Crim. 
phy,  9upra:  and  Archbi  Crim.  PL  &  Law,  160,  168,  190;  Rex  v.  HaswelL 
Ev.  (10th  ed.)  552,  (19th  ed.)  85a  For  Buss.  &  Ry.  458;  Com.  v.  Homer,  5 
other  forms  and  precedents*  see  S.  v.  Met  55& 
HoUon,   22   Kbjl   580;  Hudgens  tv  ^  Crim.  Pra,  II,  §g  945,  940. 
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aaid  X  did  then  and  there  escape  <mt  of  said  prison  and  go  at  large  [or, 
after  this  general  manner,  setting  ont  the  oase  as  the  fiaots  are^  and,  if  on  a 
statute,  ooTering  the  statatory  terms];  against  the  peaoe,  eta^ 

§  894.  Under  statute —  (Conveying  instruments). —  Under 
yarioos  statutes,  the  indictment  may  depart  more  or  less  from 
the  foregoing  models;  at  least,  if  the  pleader  chooses.  Thns, 
where  the  words  are  *^  shall,  by  any  means  whatever,  aid  and 
assist  any  prisoner  to  escape,  or  in  attempting  to  escape,  from 
any  prison,"  it  has  been  deemed  not  necessary  to  set  out  the 
means.'  Still  the  pleader  is  at  liberty  to  do  so  if  he  chooses,  and 
it  may  be  practically  best  he  should.  Arerments  good  under 
these  or  more  specific  words  are,  as  given  in  the  English  books, 
in  substance, — 

That  on»  etOL«  at»  eta,  one  Z.  was  a  prisoner  in  the  common  jail  in  the 
county  of  M<  %od  A.,  eta,  did  then  and  there,  while  the  said  X  was  soch 
I>risoner  thereiii,  with  intent  to  facilitate  the  escape  of  the  said  X.  from  and 
ont  of  said  common  jail,  feloniously  oonvey  into  the  said  common  jail  two 
steel  files;  against  the  peace,  eta* 

§  896.  Against  oflSeer  permitting  escape. — Negligence  and 
voluntary  escapes,  suffered  by  the  officer  having  the  custody  of 
an  arrested  or  imprisoned  person,  differ  in  the  intensity  of  the 
wrong ;  ^  but  the  structure  of  the  indictment  is  substantially 
the  same  in  both.*    It  may  aver, — 

That  on,  eta,  at,  eta.  A.,  eta,  being  the  keeper  of  the  common  jail  of  the 
ooimty  of,  eta  [or,  being  the  sheriff  of  the  ooonty  of,  eta»  or  being  one  of 

'For  forms  and  preoedents,  see  8       Massachusetts, — Com.  tx  Filbum, 

Chit  Crim.  Law,  165-171,  182-200,  119  Kass.  297;  Com.  tx  liaUoy,  119 

498;  4  Went  PL  805.  80S,  818;  Bex  «.  Mass.  847. 

Blake,  Trem.  P.  a  194;  Holloway  n        MissourL^S.  n  Hayes,  24 Md  858; 

Beg.,  2  Den.  a  C  287,  17  Ql  R  817;  &  u  Hilton,  26  Ma  199. 
Bex  u  Greenifl;  1  Leach  (4th  ed).       North  CaroHruL^S.  tk  Morrison, 

868;  Bex  u  Tilley,  2  Leach  (4th  ed.),  2  Ire.  9;  &  ti  Lewis,  1  Winst  807. 
661 ;  Bex  v.  Stanley,  Bus&  &  By.  482;        Texas,--  White  tx  a,  18  Tex.  18a 
Bex V. Shaw, Bus&&  By. 526;  Shaw's       'Holloway  u  Beg.,  2  Den.  G  C 

Case,  1  Lewin,  280;  Oalliard  v.  Lax<  287,  296, 17  Q.  R  817;  4  Gea  4^  a  64, 

ton.  9  Cox,  C.  a  127,  129;   [a  «.  {|4& 
Bitchie,  107  N.  a  857.]  <  ArohU  Crim.  PL  A  Er.  a9th  ed.) 

Alabama,'-  Kyle  v.  a,  10  Ala.  286;  858;  Holloway  v.  Beg.,  Mcpra.    And 

Bamsey  v.  a,  48  Ala.  404  compare  with  Shawls  Case,  1  Lewin, 

'  ^rAxirMoa— Hughes  t)i  a,  1  Eng.  28a    See  also  Crim.  Pra,  D,  fi  945. 
18t  *Crim.  Law,   I,  gg  Zl%   821;    II. 

Oeorgrio.— Perry  n  a,  68  Ga.40a  gg  1099,  lioa 

Indiana.— Onnyon  vi  a,  68  Ind.  7a       *  As  to  how  it  should  be^  see  Gdm. 

Kentucky.—  Tully  v.  Com.,  jll  Bush,  Pra,  H,  g  941  and  nota 
154, 156;  Tnlly  v,  Ck>m.,  18  Bush,  142, 

14a 
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the  oonstables  of  the  town  of,  eta],  had  then  and  there  in  his  lawful  and 
official  custody  one  X.,  eta  [proceeding  as  at  ante,  g§  890,  891];  whereupon 
the  said  A.  [well  knowing  the  premises,  and  well  knowing  that  the  said  X. 
was  not  then  and  there  entitled  to  be  discharged  from  and  out  of  the  said 
oustodj  of  the  said  AJ\  did  then  and  there  [feloniously^  voluntarily  and 
contemptuously  permit  and  suffer  the  said  X  to  escape  from  and  out  of 
the  aforesaid  cuAtody  of  him  the  said  A.,  and  go  at  large  whithersoever  he 
the  said  X  would  [or,  in  the  case  of  a  mere  attempt,  did,  with  the  intent 
that  the  said  X  should  escape  from  and  out  of  the  aforesaid  custody  and 
go  at  large,  then  and  there  voluntarily  and  contemptuously  unlock  the 
door  of  a  certain  cell  wherein  the  said  X  was  then  confined,  and  the  other 
doors  of  said  prison  {or,  eta,  stating  any  other  sufficient  overt  act);  or,  in 
a  case,  of  negligent  escape^  did  then  and  there  unlawfully  and  negligently 
permit  the  said  X  to  escape  and  go  at  large  out  of  and  from  the  aforesaid 
custody  of  him  the  said  A.];  against  the  peace,  eta* 

§  896.  Another. —  A  form  for  negligent  escape,  held  in  one 
of  our  states  to  be  good  at  the  common  law,  is,  in  substance, 
omitting  some  obvious  surplusage, — 

That  at  [a  term  and  court  named],  one  X,  charged  with  the  murder  of 
one  Y.,  was  duly  committed  to  the  care  and  custody  of  A.,  eta,  who  was 
then  and  still  is  the  keeper  of  the  common  jail  of  and  in  said  county,  to  be 
in  said  common  jail  imprisoned  until  further  proceedings  had  in  pursuance 
of  law;  and  afterward,  while  the  said  X  was  and  remained  in  the  said  care* 
and  custody  in  the  said  common  jail,  the  said  A.  did  there,  as  the  keeper  of 
said  common  jail,  on,  eta,  unlawfully,  negligently  and  contemptuously 
permit  and  suffer  him  the  said  X  to  escape  therefrom  and  go  at  large 
whithersoever  he  would;  against  the  peace,  eta^ 

§897*  On  statute. —  A  statute  having  made  it  punishable 
'^  if  any  officer  or  his  under  officer  or  deputy,  having  the  law- 
ful custody  of  any  prisoner,  for  any  cause  whatever  shall  vol- 
untarily suffer  or  permit,  or  connive  at,  the  escape  of  such 
prisoner  from  his  custody,  or  permit  him  to  go  at  large,"  aver- 
ments adjudged  good  were  in  substance, — 

1 1  introduce  this  matter  for  the  Glover,  Trem.  P.  GL  244;  Rex  n  Man- 
convenience  of  any  pleader  who  love,  Trem.  P.  GL  246;  Bex  tx  Bootie, 
may  deem  it  important    It  is  not  2  Bur.  864. 

generally  in  these  precedents;  nor,  ^tobamo.— Eavanaugh  tx  &,  41 

in  principle,  does  it  seem  essential  to  Ala.  399. 

a  prima  facie  caae.    The  reasons  in  Arkansas,—  Bass  tx  8.,  29  Ark.  142; 

ante,  §  898,  are  different  Martin  v.  a,  82  Ark.  124;  Griffin  v. 

^  To  be  employed  where  the  offense  8.,  87  Ark.  487,  489. 

is  felony.  Indiana.—  S.  v.  Sparks,  78  Ind.  166. 

'  For  precedents  and  other  forms,  North  Carolina^ —  8L  tx  Baldwin, 

see  Arohbi  Crim.  PL  &  Ev.  (10th  ed.)  80  N.  a  89a 

650,  551,  (19th  ed.)  852,  854;  2  Chit  ^a  v.  Baldwin,  80  N.  C  89a 
Grim.    Law,    171-182,   297;    Rex   v. 
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That  A^  etc.,  on,  eta,  at»  eta,  being  the  sheriff  of  said  coontj, 
the  lawful  custody  of  one  Z.,  who  had  been  oonvioted  by  the  dionlt  court 
in  and  for  said  county  at  [a  specified  term  thereof]  of  the  crime  of,  eta,  and 
adjudged  to  pay  a  fine  of  ten  dollars  with  costs  of  prosecution,  which  ssid 
fine  and  costs  remained  on  said  first-mentioned  day  unpaid,  did  unlawfully 
on  said  first-mentioned  day  there  voluntarily  permit  the  said  X  to  eeoape 
and  go  at  large  from  and  out  of  the  said  custody  of  the  said  A.;  against 
the  peaces  etc^ 

§  896.  Other  forms — may  occasionally  be  required,*  bat  none 
which  the  foregoing  will  not  famish  analogies  for  drawing.' 

iGriffin  u.  a,  87  Ark.  487,  480.  or  is  otherwise  at  large,  Is  to  be  re- 

'See,  for  conveying  a  person  es-  stored  to  confinement,  are  explained 

caped  from  the  custody  of  the  ser-  in  Grim.  Pra,  I.  gg  1888-1880.    And 

geantat«rms.  into  parts  beyond  the  see,  for  forms,  Haggerty  tx  P^  6  Laii& 

sea,  Bex  u.  Lock,  Trem.  P.  G  84a  888.    Though,  in  68  N.  Y.  476^  this 

Returning  or  being  at  large  after  ease  was  OTerruled  on  grounds  which 

transportation.  Beg.  tx.  Home,  4  Cox,  seem  special  to  New  York,  I  do  not 

G.  C  808 ;  Bex  «.  Watson,  Busa  &  By.  understand  that  the  forms  are,  thare- 

468;  Bex  «  Fitspatriok^  Busa  A  By.  fora,  to  be  deemed  ill  in  localities 

518.  wh«re  the  proceeding  itself  it  al* 

*  Prisoner  at  laiyed—Ibe  steps  by  lowed, 
which  a  prisoner  who  has  esoaped* 
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CHAPTER  LXXL 

PEIZE.FIGHTING.t 

§  899.  Assault  —  Affray  —  Biot^  etc, —  A  prize-fight  may 
be  an  assault  and  battery,  and  as  such  it  is  perhaps  oftenest 
prosecuted.'  Or  it  may  be  an  affray,*  or  a  riot,  or  unlawful 
assembly.^  Its  consideration  in  these  aspects  is  for  the  other 
titles,  not  this. 

§  900.  Statute  and  indictment.—  A  statute  and  form  of  in- 
dictment upon  it  are  given  in  another  connection.* 

§  901.  Present^  etc. — Under  a  provision  to  punish  one 
^^  who  shall  be  present  at  such  [by  previous  appointment  and 
arrangement]  fight,  as  an  aid,  second  or  surgeon,  or  who 
shall  advise,  encourage  or  promote  such  fight,"  the  allegations 
may  be, — 

That  A^  eta,  on,  eta,  at,  eta,  was  present  as  an  aid  and  second  at,  and 
did  advise,  encourage  and  promote,  a  fight  in  which  one  X  did  then  and 
there,  by  previous  appointment  and  arrangement,  meet  and  engage  with 
one  Y.;  against  the  peace,  eta* 

§  902.  Leaving  state^  etc. —  Under  a  statute  to  punish  an  in- 
habitant of  this  state  who,  ^*  by  previous  appointment  or  en- 
gagement made  therein,  leaves  the  state  and  engages  in  a  fight 
with  another  person  without  the  limits  thereof,''  it  is  good  to 
aver, — 

That  A.,  eta,  on,  etoi,  at,  eta,  did,  being  an  inhabitant  of  this  state,  by 
previous  appointment  and  engagement  made  therein,  unlawfuUy  leave  this 
state  and  engage  in  a  fight  with  one  X,  at  N^  in  the  state  of  M.;  i^gainst 
the  peaces  eta^ 

1  Grim.  Law,  I,  ^980^  note,  585,683;  precedents,  see  Com.   vt.  Welsh*  7 

n,  §  80;  Crim.Pra,  II,  gg24»  61;  ante;  Gray,  894;  Com.  u  MitcheU,  7  Ghray, 

S  93&  894;  Com.  v.  O'Baldwin,  108  Mass. 

*AfUe,  %  999;  Reg.  v.  Coney,  8  Qi  R  910;  Com.  tx  Barrett,  108  Mass.  80a 

D.  684, 15  Cox,  a  G  4&  •Com.  tx  Mitohell,  7  Gray,  894 

•Places  referred  to  an^g  999.  ? Com.  u  Barrett,  106  ICasa  809L    I 

•Rex  V.  Perkins,  4  Car.  A  P.  587;  have  considerably  abridged  the  form 

Bex  n  Billingliam,  9  Car.  A  P.  984  in  the  book;  omitting;  it  is  believed, 

•  Crim.  Pra,  II,  §  94    For  various  nothing  important 
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CHAPTER  LXXn. 

RAPE  AND  GABNAL  ABUSE  OF  CHILDBEN.1 

§  908.  Precaution. — Though  the  common-law  indictment 
for  rape  is  simple  and  uniform,  the  statutes  against  the  oamal 
abuse  of  young  girls,  to  be  covered  by  the  allegations  for  this 
branch  of  the  offense,  differ  somewhat;  and  even  rape  proper, 
and  the  attempts  to  commit  it  and  the  carnal  abuse,  are,  in 
some  of  the  states,  modified  by  differing  enactments.  There- 
fore the  inexperienced  pleader  should  not  venture  upon  the 
drawing  of  any  indictment  within  this  title  until  he  has  laid 
before  him  and  carefully  examined  the  statutes  of  his  own 
state. 

§  904.  Formula  for  indictment. —  Subject  to  be  varied  with 
the  differing  terms  of  statutes,  the  averments  may  be, — 

That  A.,  etc.  [ante,  g§  74-77],  on,  eta,  at,  eta  [ante,  §  80],  in  and  upon  one 
X.  [ante,  gg  78»  79,  adding,  if,  as  in  oamal  abuae^  the  age  is  material,  this 
matter  in  the  statutory  words;  as,  a  female  ohild  under  the  age  of  tea 
years],  Yiolently  and  feloniously  did  make  an  assault^  and  her  the  said  X 
then  and  there  yiolently  and  against  her  will*  feloniously  did  ravish  and 
carnally  know  [so  far,  omitting  the  matter  in  brackets,  a  rape  is  charged; 
or,  if  the  offense  is  carnal  abuse,  omit  "violently,"*  and  say,  after  ^as- 
sault," and  her  the  said  X  then  and  there  feloniously  did  carnally  know 
4Uid  abuse,  or,  if  any  other  words  better  cover  the  statute^  employ  them; 
or,  if  the  offense  is  attempt,  add  the  allegation  of  a  battery  ^  or  other  overt 
act  to  that  of  assault,  and,  instead  of  charging  the  consummation  of  the 

1  For  the  direct  expositions  of  these  will**  or   "without  her  oonsent^" 

offenses,  with  the  pleading,  evidence  CriuL  Law,  II,  gg  1111,  1114  HIS; 

and   practice,   see   CriuL   Law,  II,  Grim.    Pra,  n,   gg  M8^   S51;  Stat^ 

g§  1107-1186;  Grim.  Pra.  II,  gg  W7-  Crimes,  g  480. 
079;  Stat  Crimes,  §g  478-409.    Inci-       'Or,  no  harm  wm  ooma  from  le- 

dental,  CriuL  Law,  I,  gg  87,  note,  259,  taining  this  word. 
961,  878,  654,  786,  787.  note,  746,  758,       « As,  see  ante,  §201  el  ssg.   This 

762,  765, 766, 788, 795^  808, 985;  II,  g  66;  addition,  where  the  facts  sustain  it. 

Grim.  Pnx,  I,  gg  885, 419, 481, 446, 479;  is  commonly  prudent;  but,  in  strict 

Uf  ggOo,  81,  82,  91;  Stat  Crimes,  law,  probably  no  mora  than  an  as- 

gg  211,  215,  818,  648,  660,  661,  66a  sault  is  necessary,  unless  the  prooead- 

*  See,  on  the  question  whether  this  ing  is  on  a  statute  which  requires 

expression  should  be  ''against  her  mora 
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OH.  LZXIL]                     BAFB  and  OASNAL  ABU8B.  [§  905. 

carnal  wrong,  iay,  with  intent  then  and  there  to,  eta];  against  the  peace* 
etai 

§  905.  Rape  —  (Common  form  with  sarpi usage). —  The 

older  precedents  in  rape,  even  as  late  as  when  Ohitty  wrote 

1  For  precedents  and  other  forms*  LouiHana,^  &  n  WiUiams,  83  La. 

see  ArchU  Grim.  PL  &  Ev.  (19th  ed.)  An.  88& 

763,  76^768;  8  Chit  Grim.  Law,  81&-       Ifatne.— a  v.  Blake,  89  Me.  833. 

818;  4  Went  PL  78;  6  id.  868,  894;  6  MoMochutetts,^ Com.  v.  Lanigan, 

Cox,  C.  a  Ap.  43-46;  Rex  v.  Audley,  8  Law  B.  (Bost)  49;  Com.  v.  Hnnt,  4 

8  How.  St  Tr.  401,  406;  Rex  u  Scott,  Pick.  353;  Com.  v.  ScanneL  11  Cusfa. 

Busa  &  Ry.  415;  Rex  v,  Folkes,  1  647;  Com.n8agland,4GTa7,7;  Com. 

Moody,  854;  Reg.  tx  Allen,  3  Moody,  «l  Sullivan,  6  Qray,  477;  Com.  v,  Fo- 

179,  9  Car.  &  P.  631;  Reg.  v,  Johnson,  gerty,  8  Gray,  489;  Com.  v.  Squires, 

Leigh  A  Q  683, 10  Cox,  Q  G  114;  Rex  97  Mass.  69;  Com.  tx  Thompson,  116 

u  Gray,  7  Oar.  A  P.  164;  Reg.  v.  Mar-  Mass.  846i 

tin,  9  Car.  &  P.  316;  Reg.  v.  Crisham,  Mushigafk-^F.v.  McDonald, 9 Mich. 

Car.  &  M  187;  Reg.  v.  McGavaron,  160;  P.  «.  Lynch,  39  Mich.  374;  Tur- 

8  Car.  A;  K.  830,  6  Cox,  C  C  64;  Reg;  ner  v.  P.,  88  Mich.  868,  874 

V.  Sweenie,  8  Cox,  a  a  338;  Reg.  «t.  Jftnnesafa— 0'ConnelltxSL,6Minn. 

Nicholls,  10  Cox,  a  C.  476;  Reg.  «l  379;  [&  v.  Yorey,  41  Minn.  184] 

Ryland,  11  Cox,  C.  C.  101;  Reg.  vt.  JlftMOuri^  MoComas  u  &,  11  Ma 

Ratcliffe,  16  Cox,  C.  a  137;  Reg.  «l  116;  a  fk  Anderson,  19  Ma  341;  a  tx 

Oulaghan,  Jebb,  370;  Reg.  v.  Web-  Little,  67  Ma  634;  a  o.  Hatfield,  73 

ster,  9  L.  G  196,  19a  Ma  618;  a  v.  Meinhart,  78  Ma  663; 

iltoftamo.— Wetherbyixa,89AUL  a  u  Warner,  74  Ma  88,  84;  [a  v, 

703;  Leoni  u  a,  44  Ala.  110;  John-  Houx,  109  Ma  694;  a  v.  Terry,  106 

son  IX  a,  60  Ala.  466;  [McGuff  tx  a.  Ma  309.] 

88  Ala.  147.]  iV^e&rcw^— Fisktxa,9Nebi63^68; 

ArkangoB.'-'  Sullivant  tx  a,  8  Eng.  [Hall  u  a.  40  NeU  83a] 

400;  Anderson  tx  a,  84  Ark.  367.  New  ForX:.— Goughlemann  tx  P.,  8 

CoZi/omia.— P.  v.  Mills.  17  CaL  376;  Parker,  Q  01  16;   P.  tx  Jackson,  8 

P.  V.  Burke,  84  Cal.  661;  P.  u  CNeil,  Parker,  G  G  89t 

48  CaL  367;  P.  tx  Girr,  68  CaL  639;  [P.  North  Carolina.'-  a  tx  Washing* 

tx  Mesa,  93  CaL  68a]  ton,  3  Murph.  100;  a  tx  Sam,  3  Der. 

Connecticut— a  u  Wells,  81  Conn.  667;  a  v.  Jesse,  3  Der.  &  Bat  397; 

tld  a  tx  Jesse.  8  Dev.  &  Bat  98;  a  tx 

Georgrio.— Stephens. a,  11  Ga. 336;  Goings,  4  Dev.  &  Bat   163;    a  tx 

/oice  tx  a,  68  Ga.  6a  Farmer,  4  Ira  334;  a  tx  Tom,  3  Jones 

Indiana— WeinsBorpflin   tx   a,  7  (N.  G),  414;  a  tx  Johnson,  67  N.  C. 

Blackf.  186;  Whitney  tx  a,  86  Ind.  66;  a  tx  Durham,  73  N.  G  447;  a  u 

608;  Mills  tx  a,  63  Ind.  187;  Black  tx  Scott  73  N.  G  461;  a  v,  Saxton, 

a,  67  Ind.  109;  Richie  tx  a,  68  Ind.  78  N.  G  664;  a  tx  Dancy,  88  N.  G 

866;   Batterson  tx  a,  68  Ind.  681;  60a 

Vance  tx  S.,  66  Ind.  46a  O^id— CMeaxa  tx  SL,  17  Ohio  St 

louxu — a  tx  Newton,  44  Iowa,  46;  616. 

a  tx  Pennell,  66  Iowa,  39.  Pennsylvania,^  Stout  v.  Cent,  11 

Kan8as.^S.  tx  Ruth,  31  Kaa  688;  a  &  R.  177;  Mears  u  Conk,  3  Grant 

[a  tx  White,  44  Kan.  614]           -  (Pa.),  386. 
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§  905.]  SPECIFIC  0FF£NS£8.  [bOOK  IH. 

have  the  ^^  instigated  by  the  devil "  clause,^  together  with  the 
later  surplusage.  The  present  common  form,  from  which  more 
or  less  is  occasionally  omitted,  is, — 

That  A.,  eta,  on,  eta  [with  force  and  arms'],  at,  eta,  in  and  upon  one 
X.S  [in  the  peaoe  of  God  and  the  state  then  and  there  being ^],  violently^ 
and  feloniously  did  make  an  assault,*  and  her  the  said  X.  then  and  there' 
violently*  and  against  her  wiU*  feloniously  did  lavish i*  and  camaUy  know ;  ^^ 
against  the  peace,  eta^' 

[South  CaroZtno.— State  tk  Had-  oarefol  pleader  wiU  be  likely  to  oon- 

don«  49  S.  C  808.]  tinue  its  use^  though  it  seems  to  be 

Tennessee, — ^Williams  v.Sb»8  Humph,  unneoessary.    Some  of  our  statutes. 

585;  NeviUst)iS.,7Coldw.  78;  Dillard  whioh  the  indictment  must  oover. 

v.S.,H Heisk. 260;  HiU  v.&.,9  Heisk.  have  "forcibly; "  but  violently  is  a 

817;  Brown  v,  &,  6  Baxter,  422L  good  substitute.  Grim.  Pra,  II,  §  959l 

TesBoa-— Davis  «.  &,  42  Tex.  226;  *  Assault— The  words  **  did  make 

Williams  v.  S..  1  Tex.  Ap.  00;  Green*  an  assault"  are,  like  "violently,**  in 

leev,  &,  4Tex.  Ap.  345,846;  Curry «.  all  the  precedents,  for  which  and 

S.,  4  Tex.  Ap.  574^  576;  Battle  «.  Sw,  other  reasons  the  cautious  pleader 

4  Tex.  Ap  505;  0*Bourke  n  8.,  8  Tex.  will  retain  them.  Yet  an  indictment 

Ap.  70;  Elschlep  ix  S.,  11  Tex.  Ap^  is  good  without  them.    Grim.  Pra, 

801,  802;  Sanford  vi  a,  12  Tex.  Api  II,  §  056. 

196;  Brinster  u  a,  12  Tex.  Api  612;  ^xiieii   and   there.— The    words 

Gomelius  v,  a,  18  Tex  Ap.  849,  852l  ''then  and  there,**  at  this  place,  are 

Vermont — a  v.  Hanlon,  62  Vt  884  common,  perhaps  universal,  in  the 

Firginio.— Taylor  u  Com.,  20  Grat  precedenta  There  are  analogries  from 

825;  Christian  u  Com.,  28  Grat  054;  which  their  necessity  would  seem  to 

Lawrence  v.  Com.,  80  Grat  84&  follow,  and  others   indicating   the 

1 8  Chit  Grim.  Law,  815;  Bex  u  contrary.    Grim.  Pra,  I,  g§  408,  409, 

Audley,  8  How.  St  Tr.  401,  406.    Un-  418;  II,  §  57.    They  are  too  easily 

necessary,  ante^  g  44  written  to  justify  the  experiment  of 

>  Needless.    ^n^e,§48.  their  omission. 

*  Addition  —  Sex.^  No  addition  is  *  See  preceding  nota 

required  to  a  name,  like  this,  of  a  *See  antCf  §  004  nota 

third  person.    Ante^  %  78.    Nor,  in  ^^BaTlsh.— This  word  is  Indispen 

rape,  whether  under  the  common  sabla    Grim.  Pra,  II,  §  958;  1  Hale. 

law  or  on  a  statute,  need  it  be  averred  P.  C  682. 

that  the   person    ravished   was  a  ^^Carnally  know.— Not  so  certainly 

woman.    Grim.  Pra,  II,  g  052.   Still,  required,  not  being  in  the  old  statute 

needlessly,  many  of  our  American  on  which  our  common  law  of  rape  is 

precedents  mention  the  sex;  and  a  founded.  Grim.  Law,  II,  g  11 11.  Still 

part  of  the  English  ones  have  an  ad*  they  are  in  the  precedents,  and  by 

dition — for  example,  '* spinster" —  some  authorities  apparently  deemed 

denoting  the  sex.    In  reason,  if  the  necessary.    8  Chit  Grim.  Law,  811, 

sex  of  the  injured  person  should  be  812.    In  reason,  they  are  not  necee- 

mentioned,  so  also  should  be  the  de-  sary.    Yet  practically,  I  should  re- 

fondant's,  but  nothing  of  ihe  latter  tain  them;  and,  where  the  indict- 

appears  in  any  of  the  precedents.  ment  is  on  a  statute  having  them. 

4  Unnecessary.    Ante^  §  47.  they  are  plainly  indispensabla 

»  Tiolently  —  Forcibly.—  AU  the  «  Archb.  Grim.  PL  &  Ev.  (10th  ed.) 

precedents  have ''violently,"  and  the  480;  a  v.  Farmer,  4  Ira  234;  &  «i 

518 


OH.  LXXII.]  &APS  AND  OABNAL  ABUBB.  [§  906. 

§  906.  Same  on  statute  —  (^^  By  force  **)• —  Where  a  statute 
defines  the  offense,  or  adds  an  element  not  in  the  unwritten 
law,  the  foregoing  form  should  be  varied  to  cover  the  inter- 
preted statutory  terms.^  Nor,  in  prudence,  though  there  may 
be  permissible  substitutes,  is  it  practically  well  to  employ  them, 
and  especially  should  not  the  pleader  try  experiments  with 
what  is  doubtful.  Thus,  under  a  provision  to  punish  one  who 
^'  shall  ravish  and  carnally  know  any  female,  of  the  age  of  ten 
years  or  more,  by  force  and  against  her  will,"  *  the  word  "  vio- 
lently "  and  the  other  words  of  the  common-law  indictment 
have  been  held  both  to  supply '  and  not  supply  ^  the  statutory 
expression  ^'  by  force,"  so  as  to  permit  its  omission.^  But  no 
form  ought  to  have  been  employed  raising  the  question.  The 
convenient  and  safe  way  would  be  simply  to  expand  the  com- 
mon-law averments  by  the  statutory  phraseology,  though  it 
would  be  quite  possible  to  construct  what  would  be  equally 
safe  with  less  words;  as, — 

That  A.,  eta,  oiit  eta,  at,  eta,  in  and  upon  one  X.,  a  female  of  the  age  of 
ten  years  and  more,  violently  and  feloniously  did  make  an  assault,  and  her 

Sazton,  78  N.  CX  564;  Com.  ix  Fogerty,  Ifmneaoto.— 0*ConneUtx&,6Minn. 

8  Gray,  48a    Still,  the  differing  stat-  379. 

utes  and  other  oauses  have  created  MisaourL—Q,  n  Hatfield,  72  Ma 

some  diversities;  as  to  whioh,  see  518;  S.  v.  Meinhart,  78  Ma  503;  8,'tf. 

and  oompare, —  Warner,  74  Ma  88,  84 

Alabamou —  Leoni  u  8.,  44  Alas  llOL  New  York.'—  Gk>ughlemann  «l  P.,  8 

ArkanaoB. — Anderson  t^  8.,  84  Ark.  Parker,  G.  G.  15;  P.  tx  Jackson,  8 

357.  Parker,  a  C  89t 

California.— "P.  u  Burke,  84  CaL  North  CarolincLS,  v.  Washing- 

66t  ton,  3  Murph.  100;  &  v,  Jesse,  3  Dev. 

Georgia.^  Stephen  «.  a,  11  Ga.  335;  &  Bat  337;  a  tx  Jesse,  8  Dev.  &  Bat 

Joice  u  a,  58  Ga.  5a  38;  a  u  Johnson,  67  N.  G  55;  a  tx 

Jndiana— Weinzorpflin   tx   a,   7  Durham,  73  N.  a  447. 

Blackf.  186;  Whitney  tx  a,  85  Ind.  TenneMee.— HUl  tx  a,  8  Heisk.  817. 

508;  Mills  tx  a,  53  Ind.  187;  Black  v.  Texa&— Williams  v,  a,  1  Tex.  Ap. 

a,  57  Ind.  109;  Richie  tx  a,  58  Ind.  00;  Elschlep  tx  a,  11  Tex.  Api  801, 

855;  Vance  u  a,  65  Ind.  46a  803;  Comelios  tx  a,  18  Tex.  Ap^  849, 

lowcu—S.  tx  Pennell,  56  Iowa,  39.  85a 

£an«M.— a  tx  Ruth.  31  Kan.  58a  Vtr(7inia.— Taylor  tx  Com.,30Grat 

Xouimdna— a  tx  Williams,  83  La.  835. 

An.88&  i^nfe,g§  81,8a 

Masaachuaetts.'-  Com.  v.  Scannel,  >  Mass.  R  a,  ch.  135,  §  1& 

11  Gush.  547;  Gom.  v.  Sngland,  4  'Gom.  tx  Fogerty,  8  Gray,  489. 

Gray,  7;  Gom.  «. Squires, 97  Masa  59.  ^a  t;.  Blake,  89  Me.  32a 

Jtfic/it^an.— Turner  t;.  P.,  88  Mich.  *  Unlawf ally.— As  to  when   the 

363,874  omission  of  the  statutory  ^  unlaw- 
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§§  907, 908.]  sPBOtFio  0FFSNSB8»  [book  ni. 

the  said  X  then  and  there  violently,  by  foroe,  and  against  her  will,  feloni- 
ously  did  ravish  and  carnally  know;  against  the  peace,  eta^ 

§  907.  Carnal  abase  —  (Under  ten,  etc.). — The  indictment 
for  the  carnal  abase  of  a  female  child  differs  from  that  for  rape 
on  an  adnlt,  in  permitting  the  omission  of  some  of  the  common 
allegations  for  rape,  and  in  requiring  others,  indicated  by  the 
statutory  terms.'  The  statutes  differ;  so  that  the  pleader  can 
safely  follow  a  printed  form  only  after  comparing  it  with  the 
enactments  in  his  own  state.  Under  the  words  of  9  G^.  4, 
c.  31,  §  17,  followed  with  more  or  less  precision  in  many  of  our 
states,  ^^  shall  unlawfully  and  carnally  know  and  abuse  any  girl 
under  the  age  of  ten '  years,"  the  averments  may  be, — 

That  A.,  eta,  on,  etc.,  at»  etc.,  in  and  upon  one  X.,  a  girl  *  under  the  age 
of  ten  years,  to  wit,  of  the  age  of  nine  years,*  feloniously  did  make  an  as- 
sault, and  her  the  said  X.  then  and  there  feloniously  did  unlawfully  and 
carnally  know  and  abuse;  against  the  peace,  eta* 

§  908.  Another. —  The  pleader  will  vary  this  sort  of  form  to 
suit  his  particular  statute.  For  example,  if  the  expression  is 
'^  shall  unlawfully  and  carnally  know  and  abuse  any  female 
child  under  the  age  of  ten  years,"  he  will  employ  the  same 
words  as  the  foregoing,  except  that  he  will  substitute  "  female 
child  "for  "girl."' 

fully"  does  not  destroy  the  indict-  *  Age.— To  me,  the  words  "to  wit^ 

ment,  Weinzorpflin  v,  &,  7  Blacki^  of  the  age  of  nine  years,"  seem  quite 

186b  useless.    But  this  manner  of  allega- 

1  So^  in  the  main,  is  the  form  in  tion  is  so  common  In  the  precedents, 

CoTXL  fK  Fogerty,  mpra.     And  see,  both  English  and  American,  that  I 

for  other  illustrations,  cases  cited  in  retain  it,  though  I  cannot  suppose 

the  note  to  the  last  section.  any  pleader  would  deem  it  essential 

sstat  Crimes,  §§483-491.  <  Archb.  (10th  ed.)  «<  «up.    SimiUr 

'The  present  English  statute  sub-  is  8  Chit  Crim.  Law,  815;  [Ferrell  u 

stitutes  twelve  for  ten.  88  &  89  Vict  a,  44  N.  J.  L.  416-421 ;  8.  v.  MUler,  111 

c  94^  §  a    Archb.  Crim.  Pi  &  Ey.  Ma  542;  P.  «.  Ranged,  112  CaL  669; 

(19th  ed.)  767.    And  the  age  in  our  &  v.  Prather,  186  Mo.  20;  Inman  v,  8., 

states  varies.  65  Ark.  808;  Payne  t7.  a,  88  Tex. 

^i^irl  —  Infant—  The   form    in  Crim.  B.  494] 

Archb.  Crim.  PL  &  Ev.  (10th  ed.)  488,  7  com.  v.  Sullivan,  6  Gray,  477.  For 

substitutes  **  infant "  for  the  stat-  other  forms  on  statutes  like  those  in 

utory  ^'girL"    So  do  various  other  this  section  and  the  last  see  Rex  u 

precedents^    But  the  19th  edition  of  Scott,  Russ.  &  Ry.  415;  Reg.  n  Nich- 

Archb.  p.  767,  employs,  what  is  al-  oils,  10  Coz,  C  C.  476L 

ways  in  such  cases  better,  the  exact  Alabama. —  Johnson  ti  8^  50  Ala. 

statutory  word.  456L 
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OH.  T.XXTT.]         SAPB  AND  OASHAL  ABUSE.      [§§  909,  910. 

§909.  Same  between  ten  and  twelve  —  (Felony  —  Misde- 
meanor).—  On  the  words  ^*  shall  unlawfolly  and  carnally  know 
and  abuse  any  girl,  being  above  the  age  of  ten  years,  and  under 
the  age  of  twelve  years,"  the  allegations  will  be  similar,  if  the 
offense  is,  as  in  the  other  instance,  felony.  But  if  it  is  misde- 
meanor, ^^  feloniously  "  will  be  omitted.  And  in  either  case  the 
expression  will  be  varied  to  cover  the  different  statutory  terms. 
Thus,  if  misdemeanor, — 

That  A.,  eta,  on,  eta,  at,  eta,  in  and  upon  one  X.,  a  girl  above  the  age  of 
ten  yeara^  and  under  the  age  of  twelve  years,  to  wit,  of  the  age  of  eleven 
jears,^  unlawfully  did  make  an  assault,  and  her  the  said  X.  then  and  there 
did  unlawfully  and  camaUy  know  and  abuse;  against  the  peaoe,  eta' 

§910.  Assault  with  intent. —  The  indictment  for  assault, 
or  assault  and  battery,  with  intent  to  commit  a  rape  or  carnal 
abuse,  is  within  explanations  already  given.'  The  allegations, 
to  be  varied  if  on  a  statute  to  cover  its  terms,^  may  be, — 

That  A.,  eta»  on,  eta,  at,  eta,  in  and  upon  one  X.  [adding,  where  the  age 
18  material,*  a  girl  {or  female  child,  employing  the  statutory  expression) 
under  the  age  ot  eta*]  an  assault  did  make,  and  her  the  said  X  then  and 
there  did  beat,  bruise,  wound  and  iU-treat  [settings  out  wliioh  may  be  varied 
with  the  oiroumstances,  as  well  as  to  cover  statutory  terms],^  with  intent 
her  the  said  X.  violently  and  against  her  wiU  feloniously  to  ravish  and  oar- 
ni^y  know  and  oamaUy  abuse;  *  against  the  peaoe^  eta* 

Calif omia.—  P.  v.  MiUs,  17  GaL  27&  ?  Ante,  ^  201, 202, 206-209.  Indiana, 

JndiafUL— Batterson  u  a,  68  Ind.  anfe,  §206w 

{S8t  *Crim.  Pra,  H,  §  89l    In  setting 

North  Caro2tna.— SL  tx  Gtoings,  4  out  the  intent,  I  have  employed  an 

Dev.  &  Bat  162L  expression  which,  I  think,  will  cover 

Texas,—  Davis  Op  &,  42  Tex.  226;  all  cases  in  a  way  to  satisfy  aU  opin- 

CBourke  u  &,  8  Tex.  Api  70L  ions;  unless  there  is  a  relevant  stat- 

Virginia, — Lawrence  ti  Com.,  80  ute  in  terms  not  here  contemplated. 

Grat  84&  Still  the  intelligent  pleader  will  often 

1  The  observations  ante,  §  807,  note,  abridge  or  vary  the  expression, 

are  equally  applicable  hera  *  For  forms  and  precedents,  see 

*  Archbw  Grim.  Pi  &  Ev.  (10th  ed.)  Grim.  Pra,  II,  §  81;  8  Chit  Grim. 
484  For  other  forms  on  this  sort  of  Law,  816,  817;  4  Went  PL  73;  Bex  v, 
statute,  see  6  Cox,  Q  (X  Appi  U,  46;  Miller,  6  Went  PL  894;  6  Cox,  G.  Q 
Rex  n  Mmer,  6  Went  PL  868;  Beg:  u  Ap^  42-46;  Beg.  n  Oulaghan,  Jebb^  27a 
Johnson,  Leigh  &  C  682, 10  Cox,  Q  CX  Alabama.— Wetherby  «.  a,  80  Ala. 
114;  Beg.  tx  Byland,  11  Gox,  Q  a  702. 

101;  Beg.  a  Batcliffe,  16  Gox,  a  a       Arkansas.— SuUivsnt  tx  a,  8  Eng. 
107.  400. 

*  Ante,  §g  108-111,  205, 206, 217, 904        California.—  P.  v.  Girr,  68  GaL  629; 


«  Stat  Crimes,  g§  492-49a  P.  v.  0*Neil,  48  GaL  267. 

*Grim.  Pra,  II,  §§  82,  976L  Connecticut— a  u  Wells,  81  Conn. 

•Ante,  g§  904,  907-909.  2ia 
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§  911.]  8PB0I7I0  OFFKN8B8.  [bOOK   III. 

§  911.  Another— (Following  statate—^'Actaal  yiolence'*)* 

The  pleader  should  bear  in  mind  the  practical  importance 
of  following  the  statutory  words,  instead  of  seeking  substitutes 
for  them.^  Where  they  were  *^  shall,  with  acttiol  violenoe,  make 
an  assault  upon  the  body  of  any  female,  with  intent  to  com- 
mit a  rape,"  an  indictment  omitting  ^actual  violence"  was 
sustained,  because  of  other  words  which  were  accepted  as 
equivalents.'  Still  it  would  seem  better — certainly  it  is  safer — 
to  adhere  to  the  statutory  expression ;  and,  if  the  pleader  deems 
the  particulars  of  the  violence  important^  set  them  out  also. 
Thus,— 

That  A.,  eta,  on,  eta,  at,  eta,  did,  with  actual  violenoe,  make  an  assault 
upon  the  body  of  X.*  [adding,  if  the  pleader  is  not  now  satisfied,  and  therein 
did  then  and  there  laj  hold  of  her  throaty  thrust  his  handkerchief  into 
her  mouth  and  throw  her  upon  the  ground;  or,  eta,  stating  the  special 
fact  ^],  with  intent  her  the  said  X.  violently  and  against  her  wiU  feloniously 
to  ravish  and  carnally  know  [or,  some  would  deem  it  sufiScient  to  foUow 

[ISinois.^  Porter  «.  P.,  158  HL  87a]  rennesMft— Williams     a     a,     8 

[Indiana.— Poleson  u  a,  187  Ind.  Humph.  685;  Nevills  v,  a,  7  Coldw. 

519;  a  u  Duggins,  146  Ind  427.]  78;  Dillard  tx  a,  8  Heisk.  260;  Brown 

I010CU—&,  u  Newton,  44  Iowa»  46;  «l  a,  6  Baxter,  42a 

[a  V,  Hutchinson,  95  Iowa,  666.]  Texas, —  Qreenlee  vi  a,  4  Tez.  Api 

Jfatne.--  a  u  Blake,  89  Me.  322.  846,  846;  Curry  vl  a,  4  Tex  Ap.  574, 

Maasachuaetts,—  Com.  «.  Lanigan,  676;  Battle  «.  a,  4  Tex.  Ap.  595;  San- 

2  Law  R  (Bost)  49;  Com  v.  Hunt,  4  ford  «.  a,  12  Tex  Ap.  196;  [Rice  t:^ 

Pick.  252;   Com  v.  Thompson,   116  a,  87  Tex  Crim  B.  86.] 

Mass.  846.  Ftr^nio.— Christian  u  Com^  88 

Michigan, — P.     v,    McDonald,    9  Grat.  954 

Mich.  150;  P.  u   Lynch,  29   Mich.  Washington,^  Q.    «    Smlth»     19 

274  Wash.  87& 

IfiMouri.— MoComas  v.  &,,  11  Ma  ^Ante,  g  906, 

116;  a  V.  Anderson,  19  Ma  241;  au  *S.  v,  WeXls,  81  Conn.  810;  Stat 

Little,  67  Ma  624  Crimes,  §  494 

A'e&ra«A;a.^Fisk  «.  a,  9  Nebi  62,  *Itisnot  necessary  to  add  here,  "a 

68l  female ; "  or,  as  expressed  in  the  form 

JVbrf/i  CaroZina— a  ix  Sam,  2  Dev.  in   the   book,  '<a  single    woman." 

567;  a  V.  Tom,  2  Jones  (N.  C),  414;  Ante,  §  905,  nota    Still,  it  is  often 

a  V,  Scott,  72  N.  CL  461;  a  v,  Dancy,  done,  and  some  pleaders  will  choose 

88  N.  CL  608.  to  insert  this  sort  of  matter. 

Ohio. —  G'Meara  a  a,  17  Ohio  St  ^This   particularization   is   intro- 

615b  duced  by  way  of  suggestion,  but  it 

Pennsylvania.—  Stout  u  Com.,  11  does  not  seem  to  me  neoessary.    For 

a  &  R.  177;  Mears  tx  Com.,  2  Qrat  analogies,  consult  the  forms  referred 

(Pb.)  88&  to  in  the  note  to  the  last  section. 
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CH.  LXXII.]  BAPB  AST)  OASNAL  ABUSS.  [§§  912-914. 

here  the  statutory  words  and  simply  say,  with  intent  feloniously  ^  to  oom- 
mit  upon  her  the  said  X  a  rape  *];  against  the  peaoe,  eto.* 

§912.  Other  attempts. —  Though  the  common  method  of 
attempt  to  commit  this  offense  is  by  assanit  and  violence,  it  ia 
not  legally  impossible  there  should  be  others.*    Particularly, — 

§  913.  By  solicitation.—  Where  it  is  felony  to  have  carnal 
knowledge  of  a  young  girl  with  her  consent,  plainly,  in  reason, 
if  the  ordinary  preliminary  step  toward  it — namely,  solicita- 
tion—  is  unsuccessfully  made,  the  indictable  attempt  is  com- 
mitted.*   But  for  this  the  forms  already  given  will  suffice.* 

§  914.  Present  aiding. —  As  explained  elsewhere,^  if  the 
husband  of  the  ravished  woman,  or  of  another  woman,  incapa- 
ble of  committing  the  offense  personally,  is  present  assisting 
the  ravisher,  it  is  practically  the  better  way,  though  not  legally 
necessary,  to  charge  such  person  formally  as  principal  in  the 
second  degree,  not  in  the  first ;  thus, — 

That  A.,  eta  [the  prinoipal  of  the  first  degree,  setting  out  his  offense  as 
at  ante,  %  905,  down  to  and  including  "carnally  know  "];  and  that  R,  eta, 
feloniously  was  then  and  there  present  aiding,  ahetting  and  assisting  the 
said  A.  to  do  and  commit  the  said  felony  and  rape;  against  the  peace,  eta* 

1  As  the  offense  attempted  is  felony,  places  referred  to  in  the  last  seo- 

thongh  the  attempt  is  misdeimeanor,  tion. 

it  seems  to  me  heat  to  introduce       ^  For  example,  consult,  as  suggest- 

this  word  <*  feloniously,"  not  saying  ive,  Reg.  v,  Martin,  9  Oar.  &  P.  215. 
whether  or  not  it  is  indispensable.  *Crim.  Law,  I,  §§  767-768(2, 772a 

3 On  the  question  of  this  form  of       •Ante,  g§  105, 106, 195,  258, 61L 
the  allegation,  consult  ante,  §§  100,       ^  Crim.  Pra,  II,  g§  6a,  957. 
555,  558,  784;  P.  u  Girr,  58  OaL  629;       *  See  also  for  forms  and  precedents^ 

Orim.  Pra,  II,  §g  81,  82,  01.  ante,  §§  114,  115;  Bex  v.  Audley,  8 

<Oompare  with  a  v.  Wells,  supra.  How.  St  Tr.  401,  406;  Bex  «l  Folkes,. 

For  another  statute  and  form,  see  &  1  Moody,  854;  Reg.  «  Oriaham,  Oar. 

«.  Newton,  44  Iowa,  45.    And  see  the  &  M.  187. 

For  REAL  ESTATE,  see  Trespass  to  Lands. 
BEOEIVER  OF  FELON,  see  ante,  gg  Hi  lia 
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CHAPTER  LXXIIL 

BECEIVINa  STOLEN  GOODai 

$  916.  Differing  statutes — (Caation). —  The  pleader  should 
bear  in  mind  that  this  is  a  statutory  offense,  even  when  viewed 
as  accessorial  to  a  common-law  felony.*  So  that  every  indict- 
ment for  it  is  on  some  statute,  which,  as  in  other  like  cases, 
must  be  covered  by  the  allegations.  And  the  caution,  so  often 
given  under  other  titles,  is  repeated  here,  that,  as  the  statutes 
of  our  states  differ,  no  pleader  should  draw  an  indictment  until 
he  has  laid  before  him  those  of  his  own  state,  and  the  decisions 
thereon  of  his  own  court. 

§  916.  Formula  and  forms  for  Indictment* — There  are  two 
methods  of  drawing  the  indictment;  the  one  by  first  setting 
out  the  original  larceny,  and  then  charging  the  receiver  sub- 
stantially in  the  way  common  against  the  accessory  after  the 
fact.'  And  this  is  practiced,  not  only  when  the  receiver's  of- 
fense is  treated  as  accessorial,  and  both  he  and  the  thief  are  to 
be  arrested  and  tried  on  the  one  indictment,  but  likewise  where 
only  the  receiv^er  is  meant  to  be  held  for  the  substantive  wrong. 
The  other  method  is  to  charge  simply  the  receiver's  offending 
as  substantive,  without  any  setting  out  of  the  original  stealing. 
The  allegations,  to  be  varied  or  enlarged  with  the  terms  of 
statutes,  may  be, — 

That  A.,  eta  [anU,  gg  74-77],  on,  eta,  at»  eta  [ante,  %  SO],  one,  eta  [pio- 
eeeding  as  at  ante,  §  588,  down  to  and  including  *' carry  away"];  and  that 
K,  eta  [ante,  §§  74-77J,  afterward,  on,  eta,  at,  eta  [ante,  §  80],  weU  know- 
ing the  said  goods  and  chattels  to  have  been  so  as  as  aforesaid  feloniously 
stolen,  taken  and  carried  away,*  did  feloniously  receive  and  have  the  same 
[or,  what  is  commonly  the  better  practical  method  where  the  prosecution 

iFor  the  direct  expositions  of  the    481,  449,  481,  488,  556;  II,  g§  747,  750; 
law  of  this  offense,  with  the  pleading,    Stat  Crimes,  §§  845,  4ia 
eyidence  and   practice,   see  Crim*        ^Crim.  Law,  II,  gll87;  Crim.  Fra, 
Law,  II  §^  1187-1142a;  Crim.  Pra    II,  §  979a. 
II,  §g  979a-991a    Incidental,  Crim.        ^Ante,  §§  114,  lia 
Law,  I,  §§  567,  694,  699,  785,  789,  974;        «  Crim.  Pra,  U,  §  986,  where  it  is 
Ilf  §§  827,  885;  Crim.  Pra,  I,  g§  60a,    seen  that  some  statutes  require  also 

the  allegation  of  a  fraudulent  intent 
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CH.  LZXIII.]  BBCBITI^O  STOLKET  GOODS.  [§  917. 

is  in  foot  against  the  leoeiver  alone  for  a  substantive  offense,  That  K, 
eta»  on,  eta,  at,  eto^  one  oow,  of  tlie  value  of,  etc^  of  the  property  of  X.  (in 
like  manner  adding,  as  in  larceny,  all  the  other  stolen  articles  with  their 
ownership,  and  with  their  value  when  it  will  as  of  law  affect  the  punish- 
ment 1),  then  lately  before  feloniously  stolen,  taken  and  carried  away,  did* 
well  knowing  the  same  to  have  been  so  feloniously  stolen,  taken  and  car- 
ried away,  feloniously  receive'  and  have];  against  the  peaces  eta  [ante, 
§§65-«9].» 

§  917.  As  to  which. —  ITothing  more  than  is  thas  set  down 
is  required  for  the  ordinary  case.  Bat  the  pleader  should  care- 
fully consider  the  terms  of  his  own  statute ;  and,  when  neces- 
sary in  order  to  cover  them,  vary  the  expression.  No  variety 
of  forms  given  here  would  relieve  him  of  this  duty. 

1  Grim.  Pra,  II,  gg  983-986.  iZZinoia—  Jupitz  u  P.,  84  HL  516; 

2  In  some  of  our  states  it  should  be    Aldrich  v.  P.,  101  HI  18,  la 

added  from  whom  the  articles  were       Indiana, —  Kaufman  u  Sb,  49  Ind. 

received.    Grim.  Pra,  n,  §  98a  d4a 

*Fov  forms  and   precedents,  see       Jouxl— S.  v.  Brannon,  50  Iowa,  872; 

Arohh  CrinL  PL  ft  £v.  (19th  ed.)  472,  [a  v.  Fenerhaven,  96  Iowa,  299.] 
477-479;  8  Chit  Grim.  Law,  988-991;       Maine.— S.  tk  McAloon,  40  Me.  18a 
6  Goz,  GL  CL  Ap^  8,  4;  Beg.  v.  Gold-       Massachusetts,—  Gom.  fk  Andrews, 

smith,  LawR2aa74^  12  Cox,aa  2  Mass.  14.  409;  Gom.  fx  Andrews,  3 

479;  Bex  u  Morris,  1  Leach  (4th  ed.),  Maaa  126;  Dyer  tx  Gom,  23  Pick.  402; 

109;  Bex  V.  Hyman,  2  Leach  (4th  ed.),  Stevens  v.  Gom.,  6  Met  241;  O'Gon^ 

925;  Bex  u  Messingham,  1  Moody,  nell  tiL  Com.,  7  Met  460;  Gom. «.  Lake- 

257;  Beg.  v.  Wilson,  2  Moody,  52;  man,  5  Gray,  82;  Com.  v.  Adams,  7 

Beg.  fk  Matthewq,  1  Den.  (X  C  596;  Gray,  43;  Com.  tk  Cohen,  120  Mass. 

Beg.viLarkin,Dear8.86(l,6Gox,aa  198;  Com.  tii  Gtoteley,  126  Masa  5a 
877 ;  Beg.vi  Frampton,Dear8.  &  K  585;       Missouri-^  a  v.  Honig,  78  Ma  249. 
Beg.  v.  Huntley,  Bell,  C.  C.  288, 8  Cox,       New    ForXi' Hopkins    v.    P.,  12 

G.  a  260;  Beg.  v.  Hughes,  Bell,  a  a  Wend.  76;  P.  v.  Stein,  1  Parker,  a  C. 

242,  246,  8  Cox,  a  a  278,  280;  Beg,  v.  202;  Willis  v.  P.,  8  Parker,  G.  a  473, 

Deer,  Leigh  A;  C.  240,  9  Cox,  a  a  474;  Cohen  v.  P.,  5  Parker,  a  a  330. 
225;  Beg.  «.  Heywood,  Leigh  A  CL       [Nebraska.— R&Bjn  v.  8.,  52  Kebw 

451,  9  Cox,  a  a  478;  Beg.  v.  Beeton,  727.] 

Temp^  &  M.  87, 88,  note,  2  Car.  &  K.       North  Carolina.— Q.  v.  Ives,  18  Ire. 

960;  Beg.  tk  Byrnes,  8  Car.  &  K.  326;  888;  &  v.  Phelps,  65  N.  a  45a 
Beg.  V.  Bobinson,  4  Fost  ft  F.  43;       [O/tta— Whiting  u  a,  48  Ohio  St 

Beg.  t;^  Hancock,  14  Cox,  a  G  lia  221.] 

Alahama.—  B.  v.  Murphy,  6  Ala.       South   Carolina.^B,   fk   Counsil, 

845;  Barber  v.  &,  84  Ala.  218;  Foster  Harper,  5a 

u  SL,  89  Ala.  229;  Huggins  n  a,  41       Tennesaee;— Swaggerty  tL&,9Yerg. 

Ala.  893;  SeUers  v.  &,  49  Ala.  857;  888;  Hampton  v.  &,  8  Humph.  69; 

Cohen  v.  &,  50  Ala.  lOa  Moulden  u  a,  5  Lea,  577. 

California.— V.  v.  Monte  jo,  18  CaL       Teaxx&^Nourse  «.  a,  2  Tex.  Ap. 

88;  P.  V.  Avila,  48  CaL  196.  804. 

[-FZorwia.— Anderson  v.  a,38  Fla.a]        Vermont—  a  «.  a  Ia,  2  Tyler,  249. 

Georgia.-  Bieber  «.  a,  45  Ga.  56a        [  United  States.— Kirby  v.  U.  a,  174 

U.  a  47.] 
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§  918.]  BPBonno  offensbb.  [book  in. 

§  918.  Recelylng^  etc.,  obtained  by  false  pretenses. — There 
are  in  England  statutes,  in  substance  adopted  in  some  of  oar 
states,  not  only  making  the  obtaining  of  goods  by  false  pre- 
tenses misdemeanor,  bnt  the  receiving  of  them  afterward  a 
misdemeanor  also.  Must  the  indictment  against  the  receiver 
specify  the  false  pretenses?  There  are  English  intimations 
that,  while  the  omission  to  do  this  is  not  an  available  objection 
after  verdict,^  possibly  it  is  if  taken  before.*  On  principle, 
such  is  not  even  possible ;  for  the  obtaining  of  the  goods  by 
the  false  pretenses  constitutes  no  part  of  the  accusation  against 
the  defendant,  and,  though  essential,  is  collateral  and  in  the 
nature  of  an  inducement.  So  that  it  need  not  be  set  out  with 
the  minuteness  required  in  the  indictment  for  such  original  of- 
fense.' The  allegations,  to  be  varied  as  differing  statutory 
terms  require,  may  be, — 

That  A.«  eta,  on,  eta,  at,  eta,  one  cdWer  tankard  of  the  value  ot,  eta,  of 
the  property  of  X,  then  lately  before  onla wf uUy,  criminaUy  and  knowingly 
•obtained  and  taken  fraudulently  from  the  said  JL  by  means  of  certain  in- 
dictable fUse  pretenses,  did  unlawfuUy  receive  and  have^  weU  knowing 
the  same  to  have  been  so  onlawf nUy,  oriminaUy  and  knowingly  obtained 
from  the  said  X  l^  means  of  said  false  pretenses;  against  the  peace,  eta« 

1  Grim.  Pro,  I,  §  707a  forms  and  precedents,  see  Axohbi 

>Beg.«.  Goldsmith,  LawRSQG  Grim.  PL  ft  £t.  (19th  ed.)  477;  Beg  ti 

7i  12  Gox,  a  a  479.  Goldsmith,  tupra;  Beg.  v.  Wilson,  2 

*Crim.  Pza,  I,  g§  654-06a  Moody,  63;  Beg.  «  Byrnes^  8  Oar.  & 

« I  ha^e  slightly  varied  the  ezpres-  K.  8S6;  Moulden  tb  a,  5  LeB»  G77. 

•sions  from  the  English  hooka    For 


CHAPTER  LXXIV. 

REFUSING  0PFICE.1 

§  919.  Constable. — Following  in  the  main  an  English  form 
we  have, — 

That  A.,  eta  [ante,  g§  74-771  on,  eta,  at,  eta  [ante,  g  80],  was  an  able- 
bodied  man  residing  in  said  town,  between  the  ages  of,  eta,  and*  eta,  and 
duly  qualified  to  execute  the  office  of  constable  in  and  for  said  town;  and 
then  and  there  he  the  said  A.,  at  a  meeting,  eta,  was  in  due  manner  and 
form  lawfully  chosen,  nominated  and  appointed  by  the  legal  voters  of 
said  town  to  be  one  of  the  constables  of  and  for  the  said  town,  for  one  year 
thence  next  following,  to  do  and  execute  all  and  singular  the  things  which 
belong  to  the  office  of  constable;  and  that  the  said  A.  afterward,  then  and 
there^  had  due  notice  thereof,  and  then  and  there  was  summoned  and  re- 
quired to  appear  before^  eta,  on,  etc,  there  on  said  last-mentioned  day  to 
take  his  oatli  for  the  due  execution  of  the  said  office  of  constable  for  the 
said  town,  according  to  the  duty  of  that  office,  and  to  take  upon  himself  the 
said  offica  Nevertheless  the  said  A.,  not  regarding  his  duty  in  that  behalf, 
but  contriTing  and  intending  the  due  execution  of  justice  to  hinder  and 
prevent,  afterward,  on  the  day  and  year  last  aforesaid*  there,  unlawfully, 
wilfully,  obstinately  and  contemptuously  did  refuse,  and  thence  continually 
until  the  day  of  the  finding  of  this  indictment  unlawfully,  wilfully,  obsti- 
nately and  contemptuously  hath  refused,  and  stiU  doth  refuse,  to  take  his 
said  oath  for  the  due  execution  of  the  said  office  of  constable^  or  in  any 
wise  to  take  upon  himself  and  execute  the  said  office;  against  the  peace, 
«ta  [ante,  gg  65-e9].s 

1  For  the  law  of  this  oflfense,  with  8  Chit  Grim.  Law,  966-270;  4  Went 

the  pleading^  practice  and  evidence^  PL  832,  88Q,  840,  851;  6  id.  418,  421;  4 

see  Grim.  Law,  I,  gg  246^  468;  CriuL  Cox,  a  G  Api  29;  Bex  u    King, 

Pra,I,g529;  II,  gg  820,  821.  Trem.F.  a217;  Bex  v.  Caslin,  Trem. 

s  Archb.  Crim.  PL  A^  £v.  (10th  ed.)  P.  (X  210;  Bex  u  Bettesworth,  Trem. 

660,  670.    For  other  forms  and  prece-  P.  GL  221    For  refusing  to  take  the 

dents,  for  the  refusal  of  various  of-  oath  of  allegianoe  and  supremacy, 

fioesi  see  Id.  (19th  ed.)  900, 1001, 1002;  Bex  tiL  Crook,  6  How.  St  Te*  201. 212. 

IVv  BEFUBINa  TO  ASSIST  OFFICEB»  see  aiiUe,  gg  844-847. 


CHAPTER  LXX7. 

REGISTRY  LAWa  VIOLATZNO.! 

§  920.  Consplraey  —  Forgery  —  Larceny. —  In  the  laws 

against  conspiracy,  forgery  and  larceny,  especially  forgery,  we 
have  the  princifMd  protection  for  oor  Tarions  pablio  records. 
And  — 

Malfeasanoe  in  office. —  The  false  making  up  of  a  public  rec- 
ord, by  the  recording  officer,  is  a  species  of  malfeasance  in  office. 

§  921.  Special  statutes. —  In  addition  to  these  provisions  of 
the  ordinary  unwritten  and  written  laws,  some  special  enact- 
ments have  been  made,  and  the  English  books  furnish  forms 
for  the  indictment  on  them.  It  is  not  deemed  best  to  proceed 
here  further  than  simply  refer  to  places  where  the  forms  may 
be  found ;  since  these  statutes  vary  in  our  states,  and  not  many 
are  in  exact  terms  with  the  English. 

§  922.  False  statement  for  registry. —  One  of  the  com- 
mon derelictions,  punishable  by  statute,  is  the  making  to  the 
registering  officer  of  false  statements  to  be  entered  of  record.' 

§  923.  Defacing  —  parish  register.' 

1  See  Grim.  Law,  I,  §  408;  II,  ^  681,  Making  a  false  statement  to  be  in- 

550,  554,  555,  570,  785;  Stat  Crimes,  eerted  in  a  nuuriage  register.  Beg.  «l 

§g  210,  809,  885;  ante,  §§  d97»  208.  Brown,  1  Den.  G  Q  291,  299, 2  Gar. 

'See  forms  for  a  false  statement  ft  K  504  8  Ck>x,  CL  G  127.    Causing 

of  or  relating  to  the  birth  of  a  child*  flEiIse  entry  to  be  made  in  a  rsgistet 

to  be  entered  on  the  register.  Beg.  v.  of  deeds*  Beg.  v.  Mason,  2  Oar.  &  K 

Dewitt,  4  Cox,  G  G  49;  Beg.  u  Ho-  623.    Physician  making  false  eDtry 

tine,  9  Cox,  G  G  146;  1  Cox,  G  G  in  visitation  book,  5  Cox,  G  G  Apt  la 

Ap.  1.    For  causing  a  false  entry  to  '  Be&  n  Bowen,  1  Daii..G  G  22;  1 

be  made  in  a  parish  register  relating  Oar.  ft  K.  501. 
to  a  baptism,  10  Cox,  G  G  Ap.  L 

For  BEGBATINa,  see  Crim.  Law,  I.  g§  618-529;  Crim.  FMx,  II,  ggMS-^sa 
BELIGIOUS  MEETINGS,  see  DiBTUBBmo  MEBTDroflL 
BESCIJE,  see  Prison  Breach,  eta 
BESISTING  ABREST,  see  ante,  §§  888-84a 
BEVENUE,  see  Tax  and  oTHEai  Bbysnue  Law& 
BEYOLT,  see  ante,  §  68a 
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CHAPTEE  LXXVL 

RIOT,  BOUT,  AFFRAY,  UNLAWFUL  ASSEMBLY.* 

§  924.  Affray.'  —  There  are  some  differences  of  opinion  as 
to  what  the  indictment  for  affray  mnst  charge; '  bat  the  most 
exacting  conrts  cast  no  unreasonable  bnrden  apon  the  pleader. 
The  offense  inclades,  necessarily  or  commonly,  an  assault  and 
battery;  yet,  by  the  general  and  perhaps  universal  opinion, 
there  may  be  a  good  indictment  for  an  affray  which  will  not 
sustain  a  conviction  for  assault  and  battery,  as  not  duly  alleg- 
ing them.^  The  judicious  pleader,  therefore,  will  insert  this 
matter;  so  that^  if  the  proofs  of  the  higher  offense  fail,  there 
may  be  a  conviction  for  a  lighter  should  it  be  duly  established. 
Thus,— 

§  925.  Form  for  affir]^. —  The  allegations  may  be, — 

That  A^  eta  [antey  ^  74r-77l  and  K,  eta,^  on,  eta,  at,  eta  [ante,  g  80], 
[being  unlawf ullj  assembled  together  and  arrayed  in  a  warlike  manner  *], 
did  then  and  there,  in  a  certain  public  highway  [or,  eta,  setting  out  any 
other  public  place  as  at  ante,  g  408],  to  the  terror  of  many  and  divers  peo- 
ple there  lawfully  being,  make  an  affray,?  by  then  and  there  fighting  to- 
gether,* and  therein  each  did  then  and  there  make  an  assault  on  and  beat, 

^For  the  direct  exposition  of  these  «Id^  n,  g  25;  Childs  «  a,  15  Ark. 

offenses,  with  the  pleading,  practice  2(HL 

and  evidenceb  see  Affray,  Crim.  Law,  *  There  must  be,  at  least,  two  de- 
ll, gg  1-7;  Crim.  Pro,  II,  gg  16-8a  fendants  or  gmlty  persons,  Grim. 
Riot,  Crim.  Law,  II,  gg  1148-1155;  Pko,  II,  g  1& 
Crim.  Pra,  II,  gg  90d-100a    Bout>  *In  most  of  the  precedents,  but 
Crim.  Law,  n,  gg  118&-1186;  Crim.  needless.    Id.,  n,  g  da 
Pra,  n,  g  9d2L    Unlawful  assembly,  ?  This  form,  thus  far,  comprehends 
Crim.  Law,  I(  gg  1256-1259.    Inci-  the  substance  of  some  English  prece- 
dental,a8toall,Crim.Law,  I,gg422,  dents;  but  a  part  or  most  of  our 
584^  585^  537,  540,  632,  637,  658;  795,  courts  hold  it  tobeinadequata    Id., 
875;  11,%  66,  226, 65^-655,  691;  Crim.  gg  16>21;  a  t;LPriddy,4Humph.429; 
Fnx,I,ggl66;i88,46i527,1028»1124;  a  cl  Woody,  2  Jones  (N.  Q),  885. 
n,  g 808;  Stat  Crimes, g 296.  <By  aU  opinions,  by  this  further 

s  Compare  with  an^  Pbizb-hoht-  allegation  rendered  adequate.  Grim, 

iva  Pra,  iU  sup,;  what  follows  being 

sCrim.  Pro,  II,  gg  16-28L  added  for  the  practical  reasonstated 

ante,  g  924 
84  529 


§§  926, 927.]  BPEOiFio  OFFENSES.  [book  m. 

braise^  wound   and   ill-treat  the  other;  i  agamst  the  peaoe^  eta  [ante, 
§§65-69J.» 

§926.  Blot  —  Boat  —  Unlawful  assembly.— Unlawful  as- 
semblyy  rout,  riot,  are  three  degrees  of  one  offense;  a  rout  be- 
ing an  anlawfal  assembly  after  it  has  taken  a  step  toward,  yet 
stopping  short  of,  a  riot.' 

§  927.  Unlawful  assembly. —  Practically,  in  most  instances 
of  nnlawful  assembly,  the  disturbance  proceeds  so  far  that  the 
indictment  is  for  riot;  leaving  the  petit  jury  to  oonyict  the  de- 
fendants of  rout,  or  of  anlawfal  assembly,  if  the  proofs  establish 
no  more.  And,  as  the  purpose  and  circumstances  of  unlawful 
assemblies  differ,  so  do  the  allegations  in  the  precedents.  For 
unlawful  assembly  only  they  may  be,  for  example, — 

That  A.,  eta,  R,  eta,  and  Gl,  eto,^  to^B;ether  with  one  hundred  and  more 
other  persons  whose  names  are  to  the  jurors  unknown,^  on,  etc,  at,  eta,  un- 
lawfully, routooalj,  riotously  and  tumultuously  did  assemble  and  meet 
together  to  disturb  the  public  peace,  and,  eta  [setting  out  the  special  un- 
lawful object  of  the  assembly;  *  as],  to  tear  down  and  demolish  the  public 
jail  of  said  county,  and  set  free  the  prisoners  therein  confined  [or,  to  hinder 
and  obstruct  the  execution  of  a  certain  statute^  specifying  iU  and  adding 
pertinent  particulars];  ^  against  the  peaces  eta* 

^ Ante,  §222.  «There  must  be^  at  least,  three 

'Archb.  Grim.  FL  Sc  Et.  (10th  ed.)  guilty  persons  to  constitute  the  of- 

900;  10  Coz,  a  a  Ap^  49,  50;  Crown  fensa    Crim.  Law,  IL  g  125a    But, 

Cir.  Comp.  by  By.  487;  4  Chit  Crim.  doubtless,  where  only  one  or  two  are 

Law,  4.  known  or  arrested,  rules  similar  to 

^rXMzn«za— Childs  u  Sw,  15  Ark.  those  in  oonspiraoy  apply.    Grim. 

904;  a  V.  Brewer,  88  Ark.  17a  Fka,  n,  g  88& 

Indiana. — &.  u  Weekly,  99  Ind.  *  Probably,  where  three  or  more 

90a  persons  have  been  named,  there  is  no 

Missouri.-^  8.  «l  Dunn,  78  Ma  58a  legal  necessity  for  adding  an  allega- 

North  Carolincu — &   vl  Allen,   4  tion  of  this  sort    But  it  is  common. 

Hawks,  356;  El  t^  Woody,  9  Jones  varying  with  the  special  &ot&    In 

(N.  C),  335.  most  instances^  I  should  deem  its  in- 

Tennessee:— Curlin  tiL  El,  4  Yerg.  sertion  practically  the  better  way. 

148;  Simpson  tx  a,  5  Terg^  856;  &  tx  Compare  with  ante,  g  235  and  note, 

Pnddy,  4  Humph.  429;  &  «L  Heflin,  8  805, 80& 

Humph.  84;  Wilson  u  £U  8  Heisk.  ^Crim.  Law,  II,  g  1967. 

87a  ^  A  precedent  before  me  proceeds 

Texas,^&.  v.  Billingsley»43  Tex.  9a  here:  "  And,  being  so  assembled  and 

s  Grim.  Law,  II,  §§  1188, 1184, 1257;  gathered  together,  the  said  [defend- 

Grim.  Pra,  n,  g  995,  ants,  eta]  then  and  there  unlawfally, 

s  For  forms  and  precedents,  see  9    wards,  19  Ma  674;  and  the  port  of 
Chit  Crim.  Law,  499,  507;  Rex  v.    the  Tarioua    indictments    for  riot 
Haigh,  81  How.  St  Tr.  1092;  Anony-    which  charges  an  unlawful  assem- 
fious,  Jebb,   155;  Beatty  v.  Qilder-    bly. 
tanks,  15  Cos,  C  a.l88;  a  u  Ed- 
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CfH.  LXXVI.]  MOT,  EOUT,  AFFRAY,  BTO.  [§§  928,  929. 

§  928.  Bout. —  It  is  believed  that  the  books  contain  no  single 
precedent,  or  form  of  any  sort,  of  the  indictment  for  rout  alone, 
where  no  more  is  ostensibly  meant.  Yet  any  indictment  for 
riot  is  sach,  if  the  overt  acts  set  oat  are  only  sufficient  in  law 
to  constitate  roat ;  and,  on  any  indictment  for  riot,  the  convic- 
tion will  be  for  rout  if  the  proofs  are  so.  There  is  no  need, 
therefore,  to  construct  for  this  place  a  form  specially  for  rout. 

§  929.  Blot. — The  indictment  to  cover  the  law  of  the  of- 
fense must,  after  charging  an  unlawful  assembly  as  just  ex- 
plained, set  out  the  acts  of  the  assembled  persons,  **  actually 
accomplishing  an  object."  The  further  test  of  the  sufficiency 
of  the  acts,  consequently  of  the  allegations,  is  that  they  amount 
to  conduct  "  calculated  to  terrify  others."  *  The  result  of  which 
is  that  there  can  be  no  one  form  of  words  for  the  indictment, 
but  it  will  vary  with  the  facts  of  the  individual  case.    Thus, — 

That  A.,  etc,  R,  eta,  C,  eta,  D.,  eta,  and  divers  other  persons  whose 
names  are  to  the  jurors  unknown,  on,  eta,  at,  eta,  did  unlawfully,  rout- 
ously  and  riotously  assemble  and  gather  together  to  disturb  the  public 
peace;  and,  on  being  so  as  aforesaid  congregated,  in  and  upon  one  X  did 
then  and  there  unlawfully,  routously  and  riotously  make  an  assault,  and 
then  and  there  unlawfully,  routously  and  riotously  did  beat,  bruise,  wound 
and  ill-treat  the  said  X^  [or,  arming  themselves  with  and  carrying  clubs, 
pistols,  guns  and  other  offensive  weapons,  drums,  fifes,  banners  and  other 
like  things,  did  then  and  there  unlawfully,  routously  and  riotously  march 
and  travel,  and  make  and  utter  great  and  loud  noises  and  threatenings, 
signifying,  among  other  things,  the  purpose  and  intent  of  the  said  A.,  B., 
C,  D.  and  their  aforesaid  associates  unlawfully,  routously  and  riotously  to 
beat  and  imprison  sundry  and  many  quiet  and  peaceable  people  and  de- 
stroy their  property;  or,  the  dwelling-house  of  one  X  there,  while  he  the 
said  X,  his  wife,  children  and  divers  other  persons  of  his  family  were 
dwelling  and  actually  present  therein,  did  then  and  there  unlawfully,  rout- 
ously and  riotously  lay  hold  of,  pull  down  and  destroy];  thereby  then  and 
there  greatly  terrifying,  alarming*  and  disturbing  [not  only  the  said  X, 
or  the  said  X  and  his  said  wife  and  family,^  but  also]  many  and  aU  the 

riotously     and    tumultuously    r^    it  is  by  any  authorities  claimed  to  be 
mained    and    continued    together,    essential 

making  great  noises  and  committing       ^  Grim.  Law,  H^  §  1148;  Crim.  Pra, 
great  violences  and  disturbances  for    II,  §§  992,  993. 
the  space  of  four  hours,"  eta  2  Chit       *  Ante,  %  201. 
Crim.  Law,  492.   Doubtless  matter  of       *  Crim.  Law,  n,  gg  1147, 1148;  Crim. 
this  sort,  often  found  in  the  prece-    Pra,  II,  §  997. 
dents,  may  in  some  circumstances  be       ^To  be  employed  where,  as  in  a 
judicious^  but  I  am  not  aware  that    part  of  the  instances  above,  the  name 

of  X  has  been  introduced. 
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good  and  peaceable  people  there  and  for  a  great  digtanoe  around  inhabit- 
ing, passing  and  being;  >  against  the  peaoe^  etc.' 

§  930.  Practical  suggestions. —  The  foregoing  expositions 
and  forms,  if  consalted  in  connection  with  the  other  volumes  of 
this  series,  and  the  statutes  and  decisions  of  one's  own  state,  will 
give  the  practitioner  all  the  help  of  which  the  nature  of  these 
offenses  admits.  Still  he  should  bear  in  mind  that^  the  facts 
being  widely  diverse,  in  some  degree  changing,  and  so  in  each 
successive  case  in  a  measure  new,  his  strength  consists  in  a 
mastery  of  the  principles  which  govern  the  subject,  and  a  skil- 
ful adaptation  of  them  to  the  facts  of  the  special  instance. 

iPablie  plaee.^An  argument  of  Bex  tx  Scott,  8  Bur.  1282;   Bex  n 

some  force  could  be  made  to  show  Boyoe,  4  Bur.  2078;  Kershaw's  Oase^ 

that  the  indictment  should,  as  in  af-  1  Lewin,  218;  Bez  v.  Hughes,  4  Oar. 

fray,  set  out  the  place  as  publia  Sc  P.  878;  Bog.  v,  Atkinson,  11  Gox, 

And  see  and  compare  ant6^§782and  (X  d  83a 

note.    But  such  has  not  been  the  Arkansas, — Boberts  v.  El,  21  At)l 

course  of  the  precedents,  nor  do  the  188;  &  u  Webster,  80  Ark.  166L 

books  lay  it  down  as  an  element  in  Oeorgia. —  Holt  «i  Sw,  88  Oil  187; 

riot  tliat  the  place  be  publia  So  the  Durden  v.  &,  52  Ga.  664. 

question  may  be  deemed  concluded  iZJinoia— Gould  ti  P.,  89  IlL  816; 

by  authority.   Affray  is  a  less  heavy  Logg  tx  P.,  02  HL  508. 

disturbance  of  the  public  order.  Blot  Indiaruu — &  ti  Dillard,  5  Blackf. 

is  an  aggraTated  wrong,  in  the  nat*  866;  S.  v.  Scaggs^  6  Blaokl  87;  Cod- 

ure  of  nuisance^  punishable  wher-  weU  tx  S.,  8  Ind.  887;  S.  «.  VoshaU, 

ever  committed.  4  Ind.  580;  S.  «l  Brown,  60  Ind.  06k 

>For  forms  and  precedents,  see  ifain&— &  tx.  Boies,  84  Ma  285. 

Archbk  Grim.  PL  &  £▼.  (10th  ed.)  000,  MassaehusetU^Ck^nL  v.  Twombly, 

002,  004;  2  Chit  Grim.  Law,  58;  485-  Thacher,  Grim.  Caa   222;   Com.  a 

507;  4  Went  PL  150,  800,  811,  812,  Bunnels,  10  Masa  518;  Com.  tiL  Tracy. 

400-405;  6  Cox,  a  a  Apk  25^  85, 72, 78;  5  Met  586;  Com.  CL  Qibney,  2  Allen, 

10  id.  Ap.  40;  Bex  v.  W.  11,  Trem.  P.  150. 

G  180;  Bex  tk  Wilts,  Trem.  P.  C 181 ;  Jtfissourt:—  &  u  McGourtn^,  6  Ma 

Bex  u  Pilkington,  Trem.  P.  Q  182;  640;  McWaters  vi  a,  10  Ma  167. 

Bex  fk  Strode,  Trem.  P.  Q  186;  Bex  New  Hamp8hire.—  Q,  «l  Berritt,  17 

V.  Sherley,  Trem.  P.  Q  178;  Bex  u  N.  H.  268;  a  v.  BusseU,  45  N.  H.  8a 

Pilkington,  0  How.  St  Tr.  187,  210;  North  Carolina,'-' S.  «l  Martm,  8 

Bexi;.8acheTerell,  10  How.  St  Tr.  80;  Murph.  588;  a  v,  Sigmon,  70  R  C  Oa 

Beg;  V,  Hathaway,  14  How.  St  Tr.  UnitodiStotea^  District  of  Colom- 

600;  Bex  «l  MaskaU*  21  How.  St  Tr.  bia,  XJ.  a  u  Stookwell,  4  Gianoh,  a 

658;  Bex  tk  Bangor,  26  How.  St  Tr.  a  671;  XT.  a  «  Fenwiok,  4  Grsnch, 

468;  Bex  v.  Thanet  27  How.  St  Tr.  Q  G  675w 
882;  Beg.  viGulston,  2  Ijd.Baym.  1210; 

Woft  BIVEB»  see  Wat. 
BOAD,  see  Wat. 
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CHAPTER  LXXVIL 

BOBBERY.i 

§  931.  Elsewhere.^  Bobbery  being  a  larceny  compounded 
with  certain  elements  principally  of  violence,'  the  forms  and 
expositions  under  the  title  ^^  Larceny  "  should  be  consulted,  and 
by  the  pleader  laid  before  him  as  a  part  of  this  chapter. 

§  932.  How  the  indictment. —  Therefore  the  indictment  is 
simply  the  common-law  one  for  larceny,  with,  interwoven  into 
it,  averments  of  the  facts  which  elevate  the  offense  to  robbery. 
Such  matter  will  be  what  the  common  law  supplies,  or  what  a 
statute  has  specified,  according  as  the  proceeding  is  on  the  one 
or  the  other;  and,  in  either  case,  the  terms  of  the  law  must  be 
duly  covered.'  Yet  we  shall  see  that,  where  it  is  on  the  com- 
mon law,  the  ordinary  forms  cover  those  terms  less  exactly 
than  might  seem  desirable.    Thus, — 

§  933.  Formala  and  forms. —  Following,  for  formula,  the 
common-law  precedents,  with  suggestions  of  expansions  or 
variations  to  cover  particular  terms  of  the  law,  we  have, — 

That  A.,  etc.  [ante,  §g  74^77],  on,  eta,  at»  eta  [ante^  §  80],  did  [here  is  one 
of  the  places  available  for  adding  statutory  aggravations;  as^  for  example, 
on  a  certain  highway  there,  or  in  the  dwelling-house  of  one  X  there,^  or 
being  armed  with  a  certain  deadly  weapon,  to  wit,  a  pistol  loaded  with 
gunpowder  and  ball],  in  and  upon  one  X  feloniously  make  an  assault,^  and 
him  the  said  X  did  then  and  there  feloniously  put  in  bodily  fear  and  dan- 
ger of  his  life  [or,  eta,  covering  the  elements  of  the  offense  by  any  more 
exact  expression*],  and  one  pocket  handkerchief  of  the  value  of  twenty- 

1  For  the  direct  expositions  of  this  ^  Some  of  the  precedents  repeat 

offense,  with  the  pleading,  practice  this  sort  of  matter  at  various  places 

and  evidence,  see   Grim.  Law,  II,  further  on.    8  Chit.  Crim.  Law,  806, 

^  1156-1182;  CriuL  Pra,  II,  g§  1001-  807.    The  necessity  for  it  seems,  in 

lOOa  Incidental,  Crim.  Law,  L  §§  329,  principle,  doubtful 

858,  861,  488,  558,  566.  582,  635,  744,  » Compare  with  ante,  §§  201,  205. 

748,  085,  1055,  1068,  1064;  II,  §  892;  « Assault  is  an  element  nearly  if 

Crim.  Pra,  I,  §g  408,  409,  437,  488e,  not  absolutely  universal  in  robbery, 

653,  1006.  1086;  IE,  §§  84^  85;  Stat  for  which   and  other  reasons   one 

Crimes,  §§  242,  note,  820.  would  choose  always   to  allege  it, 

s  Crim.  Law,  II,  §g  892, 115a  even  should  he  deem  the  drawing  of 

s  Crim.  Pra,  II,  §  1002,  a  good  indictment  possible  without 
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five  cents,  eta  [setting  out  all  the  stolen  artiolee  as  in  ordinary  larceny^ 
all  of  the  property  of  the  said  X.,  from  the  person  and  against  the  will  of 
the  said  X.,  then  and  there  feloniously  and  violently  did  steal,  take  and 
carry  away;  against  the  peace,  eta  [ante,  §§  05-69].i 

But  actual  fear,  whatever  we  hold  of  C.  G.  541;  Reg^  cl  Ferguson*  Dean 

constructive   fear,  is  not  essential;  437,  6  Ck>x,  CL  GL  454;  Lenox's  Case.  S 

for  example,  violence,  where  no  par-  Lewin,  268;  Rex  v,  Bogan,  Jebb,  62; 

tide  of  fear  is  excited,  will  suffice^  Reg.  v,  Huxley,  Oar.  Sc  M.  596;  Reg. 

CrinL    Law,  H,  §g  1166,  1166-1176i  v.  Jerrett»  22  U.  a  Q.  R  499. 

Yet  the  standard  form  for  the  in-  Alabama, —  Crocker  v.  8^  41  Ala 

dictment  is  silent  as  to  this  sort  of  58;  Wesley  v,  &,  61  Ala.  282L 

robbery,   and   makes    the    pleader  ^rftaTwoa— Clary  vl  &,  88  Ark.  661, 

always  say,  regardless  of  the  fact,  56dL 

that  the  assaulted  person  was  "  put  Oalifomia.--  P.  vl  Vice,  21  CaL  344; 

in  bodily  fear  and  danger  of  his  Ufa"  P.  v.  Shuler,  28  CaL  490;  P.  «i  Nel- 

There  appears  to  be  no  technical  son,  66  CaL  77;  [P.  tx  Ah  Sing,  95  GsL 

rule  requiring  this  averment  oon*  654;  P.  tv  Walbridge,  128  CaL  273.] 

trary  to  the  truth.    Crim.  Pra,  Ut  Otorgia.—  lAmg  v,  &^t2  Ga.  293; 

§  1005.    Yet  no    pleader    oan    be  Stegar  v,  a,  89  Ga.  588. 

blamed  for  choosing  the  safe  and  Illinois, —  Conolly  «.  P.,  8  Scam, 

beaten  path,  instead  of  encounter-  474^  478;  Collins  u  P.,  39  IlL  283w 

ing  dangers  and  possible  disaster  in  Indiafuu--  Arnold  «.  S.,  52  Ind.  281; 

a  new  road.    For  the  aid  of  any  who  Shinn  tiL  S.,  64  Ind.  18;  Buntin  «  &t 

prefer  danger  and  right  to  safety  and  68  Ind.  88;  Davis  tx  &,  69  Ind.  130; 

wrong,  the  following,  wherein,   in  Dickinson  u,  &,  70  Ind.  247,  250l 

order  to  meet  the  differing  aspects  lowcu — S.  u  Oanr,48  Iowa,  418^  420. 

of  cases,  more  is  set  down  than  is  Kansas. —  S.  «l  Bamett,  8  E[an.  250, 

essential  to  constitute  the  offense,  Is  252l 

suggested:  —  Kentucky, —  Davis  fk  Com.,  98  Ey. 

**  That  A.,  eta,  on,  eta,  at,  eta,  did  708L 

feloniously  make  an  assault  on  one  Jjouisiana, — &  u,  Robinson,  29  La. 

X,  and  him  the  said  X  did  then  and  An.  864;  [S,  u  Henry,  47  La.  An.  1587.] 

there  feloniously  by  violence  over-  Maryland,—  Hollohan  «,  &,  82  Md 

come  and  put  in  fear,  and  from  the  899l 

person  of  him  the  said  X  did  then  Massachuaetts^—Cjom,  v,  Humph- 

and  there  feloniously  and  violently  ries,  7  Mass.  242;  Com.  «l  Martin,  17 

against  his  will  steal,  take  and  carry  Masa  859;  Com.  v,  Ghillagher,  6  Met 

away,  of  the  property  of  the  said  X.,  565;  Com.  v.  Clifford,  8  Cush.  215; 

one  watch,  of  the  value  of  fifty  dol-  Com.  v,  Sanborn,  14  Qray,  398;  Com. 

lars;  against  the  peaoe^  eta"  tx  Mowry,  11  Allen,  20;  Com.  u  Grif- 

1  For   forms  and  precedents,  see  fiths,  126  Mass.  252;  [Com.  dl  Cody, 

Crim.  Pra,  II,  §  1002;  8  Chit  Crim.  165  Mas&  18a] 

Law,  806-810;  4  Went  PL  51 ;  6  Cox,  Mississippi,'-'  Greeson  «.  a,  6 How. 

a  G  Api  18,  29;  Rex  v.  Gascoigne,  1  (Misa)  88;  [Carlisle  u  &,  78  Hisa  887.] 

Leach  (4th  ed.),  280;  Rex  ix  Pelfry*  Missouri—  &  v,  Davidson,  38  Ma 

man,  2  Leach  (4th  ed.),  568;  Rex  v.  874;   &  u  Wall,  89  Ma  632;  a  n 

Monteth,  2  Leach  (4th  ed.),  702;  Reg.  Howerton,  59  Ma  91;  [En  Stinson, 

ti  Reid,  2  Den.  Q  G  88,  5  Cox,  C.  C.  124  Ma  447.] 

104;  Reg.  v.  Mitchell,  2  Den.  G  G  Nevada,S,  «l  Chapman,  6  Nev. 

468,  Deara  19,  8  Car.  ft  K.  181,  5  Cox,  82a 
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§  934.  On  statutes. —  In  a  considerable  proportion  of  onr 
states  the  common-law  form,  as  presented  in  the  last  section, 
sufScientlj  covers  the  statutory  terms;  and,  in  most  of  the 
others,  the  variations  required  to  bring  the  allegations  within 
the  statute  are  obvious.^    To  illustrate, — 

§  935.  Being  armed^  etc. —  A  statute  makes  punishable  one 
who  **  assaults  another,  and  feloniously  robs,  steals  and  takes 
from  his  person  money  or  other  property  which  may  be  the  sub- 
ject of  larceny,  such  robber  being  armed  with  a  dangerous 
weapon,  with  intent  if  resisted  to  kill  or  maim  the  person 
robbed,  or  being  so  armed  wounds  or  strikes  the  person  robbed." 
Obviously  the  former  part  of  this  provision  points  to  robbery 
as  defined  by  the  common  law,  and  the  latter  creates  an  aggra- 
vation in  the  alternative.  Therefore  the  pleader  will  naturally 
and  properly  follow  the  common-law  form,  and  introduce  the 
matter  of  aggravation  at  the  place  already  indicated,'  or  at  such 
other  place  as  suits  his  convenience  or  taste.  A  form  judicially 
sustained  is,  in  substance, — 

That  A.,  etc,  on,  eta,  at,  eta,  in  and  upon  one  X  an  assault  did  feloniously 
make,  and  him  the  said  X  in  bodilj  fear  and  danger  of  his  life  did  then 
and  there  feloniously  put,  and,  eta  [setting  out  the  things  taken  as  in  simple 
larceny],  from  the  person  and  against  the  wiU  of  the  said  X,  then  and  there 
by  force  and  violence  did  feloniously  rob,  steal,  take  and  carry  away;  and 
that  the  said  X.  was  then  and  there  armed  with  a  certain  dangerous 
weapon,  to  wit,  metallic  knuckles,  and  being  so  armed  the  said  A.  then  and 
there  did  strike  and  wound;  against  the  peace,  eta* 

§  936.  Degrees. —  In  a  few  of  the  states  there  are  statutes 
creating  degrees  in  robbery.  Their  terms  are  not  quite  uni- 
form.   And^  as  they  are  not  of  general  prevalence,  it  will  suf- 

NewHamp8hire.'^&.v.QoTham,ti&  Tex.  Ap.  279,  283;  Scott  tiL  &,  12  Tex. 

N.  H.  152.  Ap.  St 

New  York,—  Quinlan  v.  P.,  6  Pbr-  Virginiou—  Hardy  v.  Com.,  17  Grat 

ker,  a  a  9;  P.  v.  HaU,  6  Parker,  O,  592L 

C.  642.  United  8tate8.—TJ.   Q,   tk   Terrel, 

North  Carolina, —  S.   u    John,   6  Hemp.  411;   XJ.  S.  vl  Jackalow,   1 

Jones  (N.  GX  168;  [&  u  Brown,  118  Black,  484,  on  high  seas. 

N.  G.  645.]  1  See,  for  examples  of  forms  on 

Tennessee,—  8.  tk  Freels,  8  Humph,  statutes,  Conolly  v.  P.,  8  Scam.  474^ 

228;  Kit  t;.  &,  11  Humph.  167;  Mo-  478;  Ck>Uin8  «.  P.,  89  lU.  283. 

Tigue  tx  S.,  4  Baxter,  818,  815.  ^Ante,  §  938. 

Texas,—  BeU  vl  S.,  1  Tex.  Ap.  598;  >Com.  v.  Howry,  11  Allen,  20.  And 

Barnes  v,  S.,  9  Tex.  Ap.  128;  Parker  compare  with  Com.  v,  Sanborn,  14 

V,  &,  9  Tex.  Ap.  851,  852;  V^illiams  v.  Gray,  893;  Com.  ix  Gallagher,  6  Met 

&,  10  Tex.  Ap^  8;  Mathews  u  a,  10  565. 
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fice  simply  to  refer  to  places  where  precedents  for  the  indictment 
may  be  found.* 

§  937.  Assault  with  Intent. —  It  would  be  difficult  to  distin- 
guish between  an  assault  with  intent  to  commit  larceny  from 
the  person,  and  an  assault  with  intent  to  rob;  because  the  act- 
ual stealing  of  valuables  from  the  person  by  assault  is  robbery. 
The  indictment,  whether  ostensibly  for  the  one  or  the  other, 
may  charge, — 

That  A.,  etc.,  on,  eta,  at»  eta,  in  and  npon  one  X  [then  and  there  being  >] 
feloniously  *  did  make  an  aasault*  with  intent  the  moneys,  goods  and  chat- 
tels of  the  said  Z.,  from  the  peison  and  against  the  will  of  him  the  said  X, 
then  and  there  feloniously  and  violently  to  steal,  take  and  oany  away; 
against  the  peace,  eta^ 

§  938.  Practical  suggestions.—  The  only  difficulty  which 
the  pleader  will  encounter  under  this  title  will  be  in  duly  cov- 
ering statutes  the  terms  whereof  differ  from  those  of  the  com- 
mon law.  In  this,  he  is  required  simply  to  exercise  care.  For 
methods,  let  him  consult  the  suggestions  in  an  early  chapter.* 

1  Quinlan  v.  P.,  6  Pbrker,  G  CX  0;  lagher,  6  Met  5S5;  Com.  tk  Sanborn, 

a  V,  Howerton,  59  Ma  01;  a  v.  Bar-  U  Gray,  898;  Scott  u  a,  12  Tex.  Api 

nett,  8  Kan.  250, 252.  81.   Indiana, — The  peculiar  manner 

'  In  the  form  before  me,  but  unneo-  of  averring  an  assault  in  Indiana  has 

essary.    Ante,  §g  201,  582l  already  been  explained.    Ante^  %  205^ 

s "  Feloniously "  at  this  plaoe^  not  A  form  before  me  sets  out  the  a»- 

where  it  occurs  further  on,  to  be  sault  aooording  to  such  method,  and 

omitted  if  the  offense  is  not  felony,  proceeds:  **  with  intent  forcibly  and 

*  Reg.  n  Ferguson,  Deara  427,  6  feloniously,  l^  violenoe  and  putting 
Gox,  GL  CL  454;  Reg.  v.  Huxley,  Car.  him  [X.]  in  fear,  to  take  from  his  per- 
ft  M.  596;  Archlx  Grim.  PL  &  Et.  son  the  goods  and  chattels  of  him 
(19th  ed.)  45a  The  word  ''rob"  is  the  said  X"  Buntin  u  a,  68  Ind.  8& 
not  necessary.  Id.  For  other  forms  And  see»  for  allegations  more  elabo- 
and  precedents,  see  8  Chit  Crim.  rate^  Dickinson  «.  a,  70  Ind.  247, 250; 
Law,  807,  809;  6  Cox,  Q  G  Ap^  18, 29;  [a  v,  Montgomery,  109  Ma  645;  Mo- 
Rex  fk  Monteth,  2  Leach  (4th  ed.),  Namaia  tx  P.,  24  CoL  61;  &  «  Bohn, 
702;  a  u  Freels,  3  Humph.  228;  Hoi-  19  Wash.  8&] 
loban  V.  a,  82  Md.  899;  Com.  v.  (}al-  ^Ante,  §g  81-^8^ 

For  ROBBERY  ON  SEA,  see  Fm^OT. 
ROUT,  see  Riot,  eta 
SABBATH,  see  Lord's  Day. 
SCOLD,  see  Common  Soold,  ante,  gg  791,  T9k 
SECOND  OFFENSE,  see  ante,  gg  91-97. 
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CHAPTER  LXXVIIL 

8EDITI0N.1 

§939.  This  chapter— Elsewhere— (Libel).— A  form  of 
indictment  for  libel  on  the  government  having  abeady  been 
given,'  the  sorts  of  sedition  which  remain  for  this  chapter  are, 
whether  within  our  American  law  of  crimes  or  not,  such  as  in 
modern  times  are  seldom  broaght  into  the  coarts.  So  it  will 
sufBice  simply  to  refer  to  places  where  precedents  of  the  indict- 
ment therefor  may  be  found.    Thus, — 

§  940.  By  oral  words. —  Indictments  for  every  class  of  oral 
words '  are  less  in  repate  and  practice  than  formerly,  whatever 
the  strict  law  may  now  be.  Precedents  for  seditious  words  ap- 
pear at  the  places  cited  in  the  note.^ 

§  941«  Seditious  conspiracies. —  Precedents  of  the  indict- 
ment for  these  are  referred  to  in  the  note.* 

§  942,  In  nature  of  treason. —  The  precedents  cited  to  the 
last  section  are  mostly  of  this  sort    There  are  others.* 

1  Crim.  Law,  I,  §457  and  note;  ante,  clesfleld,  Trem.  P.  G.  89;  Rex  u  Tran- 

g  S2t  chard,  Trem.  P.  a  40;  Bex  tk  Wild- 

^Ante,  §  SSL  man,  Trem.  P.  G  48;  Bex  u  Walker, 

*Ante,  §g  341,  248;  S44,  6d3-68&  28  How.  St  Tr.  1055,  1078;   Bex  u 

4  2  Chit.  Crim.  Law,  94-98;  8  id.  Bedhead,  26  How.  St  Tr.  1003;  Bex  u 

881;  Bex  v,  Colemer,  Trem.  P.  G  58;  Hunt,  8  R  &  Aid.  566:  Beg.  v.  Vin- 

Bex  V.  Snow,  Trem.  P.  G  59;  Bex  v.  cent,  9  Car.  &  P.  91;  Beg.  n  Vinoent, 

Edes,  Trem.  P.  G  61;  Bex  v.  Wet-  9  Car.  &  P.  275;  Beg.  v.  Shellard,  9 

wang,  Trem.  P.  G  64;  Bex  v.  Soro-  Car.  &  P.  277;  Beg.  v.  Dowling,  8 

cold,  Trem.  P.  G  64;  Bex  «i  Harris,  Cox,  G  G  509;  to  join  the  rebellion, 

Trem.  P.  G  65;  Bex  v.  Harvey,  Trem.  Com.  v,  Blackburn,  1  Dut.  4. 
P.  G  66;  Bex  n  Elliot  8  How.  St  Tr.       <Bex  v.  Hampden,  9  How.  St  Tr. 

293,  820;  Bex  «.  Frost  22  How.  St  1054     In  deposing  a  governor   in 

Tr.  471 ;  Bex  n  Briellat  22  How.  St  India,  Bex  vi  Stratton,  21  How.  St 

Tr.  909;  Bex  v.  Binns,  26  How.  St  Tr.  Tr.  1045, 1049.    Advancing  money  to 

595;  Beg.  v.  O'Neill,  1  Car.  &  K  188;  assist  rebellion,  Bex  v.  Blake,  Trem. 

In  re  Crowe,  8  Cox,  G  G  123;  Beg.  v.  P.  C.  41.    Giving  aid  to  enemies  of 

Fussell,  3  Cox,  G  G  291.  United  States,  P.  v.  Lynch,  11  Johna 

>Bex  v.  Hayes,  Trem.  P.  G  5;  Bex  549.     Illegal    military    drill,    eta, 

«.  Bradden,  Trem.  P.  G  85;  Bex  v.  Pressor  v.  P.,  98  111.  406;    Beg.  «l 

Hampden.  Trem.  P.  C.  37;   Bex  v.  Hunt  8  Cox,  G  C.  215;  Gogarty  tt 

Gerrard,  Trem.  P.  G  88;  Bex  ti.  Mac-  Reg.,  8  Cox,  G  C.  306. 
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CHAPTER  LXXIX 

SEDUCmON  AND  ABDUCTION  OF  W0MEN.1 

§  943.  Common  law  and  statutes. — For  reasons  explained 
in  ^^  Statutory  Crimes,"  all  our  indictments  for  these  offenses 
are  practically  on  the  statutes  of  the  respective  states,  what- 
ever be  the  true  view  as  to  some  old  English  enactments  being, 
or  not,  common  law  with  us.'  Our  statutes  are  in  varying 
terms,  nor  do  they  present  any  clear  line  of  demarcation  be- 
tween the  two  offenses  of  seduction  and  abduction.  There  is 
nothing  practical  in  the  distinction,  so  no  attempt  will  be  made 
to  preserve  it  in  this  chapter. 

§  944.  Formula  for  Indictment. —  It  is  not  possible  tooon- 
struct  a  formula  which,  in  any  minute  way,  will  serve  as  a 
guide  on  statutes  so  varying  as  these.  But,  subject  to  be  modi- 
fied and  enlarged  to  cover  the  statutory  terms,  the  allegations 
may  be, — 

That  A.,  eta  [ante,  §§  74-77],  on,  eta,  at»  eta  [ante,  §  SO],  did  unlawfully 
make  an  assault  on  one  X  [ante,  %  79],  a  girL  eta  [or,  eta,  employing  the 
statutory  expression,  and  stating  her  age  and  whatever  else  the  statutr 
specifies],  and,  eta  [describing  the  defendant's  further  act  in  the  statutory 
words;  or,  going  further  baok,  say,  did  unlawfully  take,  eta,  from,  eta,  foi 
the  purpose,  eta,  or  otherwise  adhering  to  the  statutoiy  terms];  against 
the  peace,  eta  [ante,  §§  65-69].< 

1  For  the  direct  expositions  of  these  Baynton,  14  How.  St  Tr.  597;  Reg.  v. 

offenses,  with  the  pleading,  evidenoe  Timmins,  Bell,  27S,  8  Cox,  C  C.  401; 

and  practice,  see  Stat  Crimes,  §§  614-  Reg.  v.  Burrell,  Leigh  &  d  8H  856^ 

652.    Collateral,  Crim.  Law,  I,  §  555;  note;  Reg.  v.  Hopkins,  Car.  &  M.  254; 

Crim.  Pra,  I,  §§  54  1106;  H,  g  244;  Reg.  v.  Meadows,  1  Ciir.  ft  K  899; 

Stat  Crimes,  §§  215,  715.  Reg.  v,  Robins,  1  Car.  &  K  456;  Reg. 

>  Stat  Crimes,  ^  616-618, 622,  627-  fk  Robb,  4  Fost  ft  F.  59;  Reg,  v.  Bis- 

62ft  well,  2  Cox,  G  a  279;  Reg.  tx  My- 

'For   forms   and  precedents,  see  cock,  12Cox,CCL28;  Rexo.BTOwneb 

Arohb.  Crim.  PI  ft  Ev.  (19tli  ed.)  756,  Jebb,  2L 

758,  761,  766;  8  Chit  Crim.  Law,  818;  Arkaneae.^  Cheaney  u  a,  86  Ark. 

6  Cox,  a  a  Ap.  78,  97,  98;  Rex  u  74. 

Campbell,  Trem.  P.  a  84;    Rex  tk  CdlifomicL^'P.   tk  Roderigafl^  40 

Aleway,  Trem.  P.  G  214;  Rex  v.  Bax-  CaL  ft 

ter,  Trem.  P.  C.  265;  Reg.  v.  Swend-  G^eorgicU'-Wood  «i  a,  48  Ga.  198; 

sen,  14  How.  St  Tr.    559;   Reg.  v.  Hopper  u  a,  64  Ga.  889. 

538 


CH.  lzxdl]  ssduotion  and  abduction.  [§§  945,  946. 

§  945,  Taking  oat  of  possession. —  On  a  provision  to  pun- 
ish one  who  ^^  shall  unlawfully  take  or  cause  to  be  taken  any 
unmarried  girl,  being  under  the  age  of  sixteen  years,  out  of 
the  possession  and  against  the  will  of  her  father  or  mother,  or 
of  any  other  person  having  the  lawful  care  or  charge  of  her,"  ^ 
the  allegations  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  unlawfully  did  take  [and  cause  to  be  taken  ^ 
X.  out  of  the  i)os8ession  and  against  the  wUl  of  T.  her  father,  she  the  said 
X.  then  and  there  being  an  unmarried  girl,  under  the  age  of  sixteen  years, 
to  wit,  of  the  age  of  fifteen  years;  against  the  peace,  eta' 

§  946.  Sedneing  by  fraud. —  There  is  a  statute  making  pun- 
ishable one  who  ^^  shall,  by  false  pretenses,  false  representa- 
tions, or  other  fraudulent  means,  procure  any  woman  or  girl 
under  the  age  of  twenty-one  years  to  have  illicit  carnal  con- 
nection with  any  man."  *  The  indictment,  on  terms  like  these, 
should  follow  the  analogies  of  that  on  the  statutes  against 
cheating  by  false  pretenses.*    Thus, — 

That  A^f  eta,  on,  eta,  at,  eta,  did  unia  wf  uUy  and  falsely  pretend  and  rep- 
resent to  one  X,  a  woman  under  the  age  of  twenty-one  years,  that,  eta  [set- 
ting out  the  false  representations],  whereas^  in  truth  and  in  fact^  eta  [nega- 
tiving them  as  in  false  pretenses];  by  means  of  which  false  pretenses  and 
false  representations  he  the  said  A.  did  then  and  there  procure  the  said  X. 
to  have  illicit  carnal  intercourse  with  himself*  [or,  with  one  Y.,  OTf  with  a 
man  whose  name  is  to  the  jurors  unknown];  against  the  peace,  eta^ 

Indiana.—  Osbom  v.  a,  62  Ind.  526;  ^  The  English  24  &  25  Vict,  a  100, 

Oallahan  «.  a,  68  Ind.  lOa  §  55;  Stat  Crimes,  §  68t 

lowcu — Andre  u  a,  6  Iowa»  889;  a  *In  the   form   before   me;    but, 

u  Curran,  51  Iowa,  112;  [a  v,  Wha-  though  harmless,  it  is  quite  as  weU 

len,  98  Iowa,  66a]  omitted.  Ante,  ^  189  and  note,  621 

Kansas.^  a  v.  Buffington,  20  Kan.  and  nota  764  and  nota 

599.  s  Stat  Crimes,  §  644;  Arohb.  Crim. 

irtnne80^a.~av. Gates, 27 Minn. 52.  PL  &  Et. (10th ed.) 477,  (19thed.)  758; 

New  ForAr.— Carpenter  v.  P.,  8  Barb.  Reg.  v,  Robins,  1  Car.  &  K.  456;  Reg. 

608;  Crozier  v.  P.,  1  Pftrker,  G  C.  458,  v.  Biswell,  2  Cox,  G  G  279;  Rex  v. 

454;  Grant  v.  P.,  4  Parker,  C.  C.  527;  Baxter,  Trem.  P.  G  26&    Compare 

P.  V.  Kenyon,  5  Pftrker,  G  G  254;  P.  with  ante,  §  785. 

V.  ParshaU,  6  Parker,  G  G  129l  «Eng.  24  &  25  Viot,  a  100,  g  4a 

Pennsylvania,—  Dinkey  «.  Com.,  6  *  Ante,  g  420. 

Harris  (Pa.),  126i  <  Stat  Crimes,  §  642a. 

South  Caroliwu-^  a  ti  TidweU,  5  ^  Compare  with  Archb.  Crim.  PL  & 

Strob.  1,  4  Et.  (19th  ed.)  766;  Reg.  u  Mears,  2 

Firginio.— Anderson  tk  Com.,  6  Den.  G  G  79,  4  Cox,  GG42d;  6Ck>x, 

Band.  627.  C.  G  Ap.  7a    House  of  ill-fame.— 

WiaGonnn.—  West «.  &»  1  Wia  209.  For  enticing  a  female  to  a  house  of 

ill-fame  see  P.  o.  Roderigas^  49  CaL  DL 
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§§  947-949.]  BPBOino  oftknbxb.  [book  m. 

§947*  Married  man  aad  ebaste  womaH. —  On  a  statute 

making  panishable  ^  any  onmarried  man,  who,  nnder  promise 

of  marriage,  or  any  married  man,  who  shall  sedaoe  and  have 

illicit  connection  with  any  unmarried  female  of  previoos  chaste 

character,*'  the  allegations  against  the  married  man  may  be,— 

That  A^  etCL,  on,  eta,  at,  eta,  being  a  married  man,  did  tiien  and  there 
unlawfully  seduce  and  have  illicit  connection  with  one  X,  who  was  then 
and  there  an  onmarried  female  of  pfeTiona  chaste  character;  against  the 
peace,  eta^ 

§948.  Sedoce  and  debauch. — ''If  any  person  seduce  and 
debauch  any  unmarried  woman  of  previously  chaste  character, 
he  shall  be  punished,"  etc.  The  indictment  may  aver,  in  the 
words  of  the  statute,  or  not  greatly  expanding  them, — 

That  A^  eta,  on,  eta,  at,  eta,  did  unlawfoUy  sednoe.  debauch  and  osr- 
naUj  know  one  X,  who  was  then  and  there  an  onmarried  woman  of  pre- 
Tionsly  chaste  character;  against  the  peaces  eta* 

§  949,  Under  marriage  promise. — The  terms  of  the  stat- 
utes punishing  seductions  under  promise  of  marriage  differ,  and 
the  averments  should  vary  with  them.  By  one  statute:  '^  Any 
man  who  shall,  under  promise  of  marriage,  seduce  and  have 
illicit  connection  with  any  unmarried  female  of  previous  chaste 
character  shall  be  guilty  of  a  misdemeanor."  *  On  this  the  al- 
legations may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  nnlawfnUj,  under  and  hj  means  ci  a 
promise  of  marriage  by  him  made  to  one  X.,  who  was  then  and  theiB  an 
unmarried  female  of  preTioos  chaste  character  sednce  and  have  illicit  in- 
terooorse  with  her  the  said  Z.;  against  the  peaces  eta< 

iWest«.a,  IWi&aoa  meanln^^"  ppi  118;  114  Stin,asthe 
*  Andre  a  &,  6  Iowa,  889;  &«l  Gut-  statute^  interpreted,  requires  an  act- 
ran,  51  Iowa,  lia  8o^  in  substance^  ual  canal  commerce*  I  should  pie- 
are  these  precedents,  adding  **  car-  fer  to  retain  "carnally  know  *  in  the 
naliyknow"  to  the  statutory  terma  allegation,  even  though  I  might 
The  observations  in  the  latter  case  deem  that  the  court  would  sustain 
strongly  imply  that  this  addition  is  the  indictment  without  these  worda 
unnecessary.  Said  Adams,  J. :  "  The  Tliey  make  all  certainly  plain, 
words  'seduce'  and  'debauch,'  when  <Kenyon  v.  P.,  26  N.  Y.  203,  207. 
used  in  connection,  do,  we  think,  ^  For  precedents,  see  Crozier  v.  P., 
necessarily  charge  the  off  ansa  It  1  Parker,  GL  GL  458,  454;  Grant  n  P., 
cannot  be  said  that  they  need,  when  4  Parker,  G.  (X  637;  P.  u.  Kenyan,  5 
used  in  connection,  to  be  helped  out  Parker,  C  GL  254  For  a  form  nnder 
lyy  a  legal  conclusion.  In  their  com-  statutory  words  slightly  different, 
mon  as  well  as  legal  acceptation,  see  Callahan  u  S.,  68  Ind.  196L  And 
they  import  the  idea  of  illicit  inter-  see  the  form  in  Hopper  n  &»  54  Ga. 
course,  acconipiished  by  arts,  prom-  3d9l 
ises  or  deception,  and  have  no  other 
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OH.  LZXIZ.]  SEDUCTION  AKD  ABDUOmOH.  [§§  960,  961. 

§  960.  Another. —  Where,  by  the  statutory  terms,  the  ofFense 
is  committed  by  "  any  person  "  "  obtaining  camal  knowledge  of 
any  female  by  virtue  of  any  feigned  or  pretended  marriage,  or 
of  any  false  or  feigned  express  promise  of  marriage,"  allega- 
tions adjudged  good  are, — 

That  A.,  eta,  on,  eta,  at,  eta  [being  a  single  and  unmarried  man^],  un- 
lawfully [and  feloniously']  did  obtain  carnal  knowledge  of  one  X.,  a  [single 
and  unmarried  <]  female,  by  virtue  of  a  false  express  promise  of  marriage 
to  her  previously  made  by  the  said  A. ;  against  the  peaoe,  eta^ 

§  951.  Other  forms  —  may  occasionally  be  required,  but 
none  for  which  the  foregoing  will  not  furnish  ample  analogies.* 

1  In  the  form  before  ma    But,  as  ing  up  of  her  person.    Stat  Crimes* 

the  statute  does  not  require  the  de-  §  688L    Still,  as  the  indiotment  is  re- 

fendant  to  be  unmarried,  there  is  no  quired  only  to  set  out  a  prima  fcKie 

just  ground  for  supposing  the  alle-  oase  (Grim.  Fra,  I,  §  820),  and  the 

gation  to  be  necessary.    See  Stat  fact  of  the  woman's  marriage  would 

Crimes,  §  688L  be  mere  matter  of  defense,  it  is  diffi- 

s  The  pleader  should  ayoid  using  cult  to  discern  any  necessity  for  thus 

this  word  ''feloniously"  unless  the  negativing  in  allegation  such  de- 

ofFense  is  in  fact  felony.    It  is  mis-  fensa 

demeanor  in  most  of  our  state&    I  *  Cheaney  «.  S.,  86  Ark  74;  [&  v. 

have  not  observed  how  it  is  in  Ar-  Abresoh,  41  Minn.  41;  SL  tii  Eokler, 

kansaa  106  Ma  585;  a  v.  O'Keefe,  141  Ma 

'This  expansion  b^ond  the  stat-  271;  &  n  Bohgan,  18  Wash.  48;  P.  n 

utory  words  is  simply  less  question-  Hignera»  122  CaL  466.] 

able   than  the  former  ona     Evi-  *In   Tlolatlon   of  trust— For  a 

dently,  if  the  woman  is  married,  the  form  for  having  camal  knowledge  of 

ofFense  becomes  impossible;  because  a  female  child  committed  to  the  de- 

the  man's  promise  of  a  marriage  fondant's  care^  see  8L  u  BufOngton, 

which  she  knows  cannot  take  place  20  Kan.  5291 
win  be  no  inducement  to  the  yield- 
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CHAPTER  LXXX. 

SELF-MUEDEB.^ 

§  952.  Principal  of  seeond  degree* —  Though  one  who  has 
oommitted  snioide  cannot  be  reached  by  legal  process,  another 
who  stood  by  abetting  him  can  be.  The  latter  is  subject  to 
the  same  consequences  as  though  the  victim  had  been  a  third 
person.'  The  violence  which  the  deceased  inflicted  on  himself 
may  be  charged  as  done  by  the  living  accomplice,  and  the  m- 
<lictment  need  not  differ  from  any  ordinary  one  against  a  prin^ 
<;ipal  in  the  first  degree  for  murder.'  Perhaps  this  is  the  better 
method  of  laying  the  offense;  but,  as  it  may  confuse  an  un- 
learned jury,  some  pleaders  will  choose  to  allege,  according  to 
the  real  fact, — 

That  A.,  late  ot  etc.  [antCt  §§  74-77],  on,  eta,  at,  eta  [ante,  §  80],  in  and 
upon  himself  feloniously  and  of  his  malice  aforethought  did  make  an  as- 
sault; and,  with  a  certain  knife  which  he  the  said  A.  then  and  there  had 
and  held  in  his  right  hand,  himself,  in  and  upon  the  throat  of  him  the  said 
A.,  did  then  and  there  feloniously  and  of  his  maUce  aforethought  strike  and 
isat,  then  and  there  giving  to  himself,  with  the  said  knife,  in  and  upon  the 
throat,  one  mortal  wound,  of  whioh  said  mortal  wound  the  said  A^,  from  the 
said,  eta,  until,  eta,  then  next  following,  at,  eta,  aforesaid,  did  languish,  and 
languishing  did  live;  and,  on  the  day  last  aforesaid,  at,  eta,  aforesaid,  of 
the  said  mortal  wound  did  dia  And  so  the  said  A.,  in  manner  and  form 
aforesaid,^  feloniously  and  of  his  maUce  aforethought,  and  as  a  felon  of 
himself,  did  kill  and  murder  himself.*  And  that  R,  eta  [the  defendant], 
on,  eta,  aforesaid  [the  day  of  inflicting  the  wound],  at^  eta,  aforesaid,  was 
feloniously  and  of  his  malice  aforethought  present,  aiding,  inciting  and 
abetting  the  said  A.  to  do  and  commit,  in  and  ujwn  himself^  the  said  felony 
and  murder;  against  the  peace,  eta  [ante,  §g  65-^9].* 

1  For  the  direct  expositions  of  this  Oar.  &  P.  418i    And  sae  Com.  v, 

offense,  see  Crim.  Law,  II,  §  1187.    In-  Bowen,  18  Maaa  866L 

cidental,  I,  §g  250,  6ia  511,  615»  652,  ^Ante,  §  52a 

968L  *  This  is,  in  substance,  and  omitting 

>Id.,  I,  §g  510,  511,  652;  II,  §  1187.  most  of  the  surplusage,  the  form  in 

tCrim.  Fra,  II,  §  8;  ante,  §  115i  Rex  v,  Sutton,  1  Saund.  269L    And 

For  precedents,  see  Bex  v,  Dyson,  compare  with  ante,  §  52QL 

Buss.  &  By.  528;  Beg.  v.  Alison,  8  •Ante,  §§  114^  115,  680L 
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§  953.  Accessory  before.—  Under  the  unwritten  law,  the 
accessory  before  the  fact  —  that  is,  one  who  advises  to  or  pro- 
cures the  means  for  a'suicide  which  is  afterward  committed  in 
his  absence — cannot  be  proceeded  against.^  But  it  is  believed 
that,  in  some  of  our  states,  he  is  punishable  by  the  terms  or  by 
the  legal  effect  of  statutes.  Where  he  is,  it  will  be  a  conven- 
ient method,  though  doubtless  there  will  be  others  permissible,* 
to  charge  the  act  of  the  self-murdered  person  as  in  the  last 
form;  and,  for  what  follows,  substitute, — 

And  that  BL,  eta,  before  the  oommission  by  the  said  A.  of  the  aforesaid 
felony  and  murder  in  and  upon  himself  in  manner  and  form  aforesaid,  did» 
on,  eta,  at,  eta,  feloniouslj  and  of  his  malioe  aforethought  counsel,  move, 
cause  and  aid  the  said  A.  the  same  in  manner  and  form  aforesaid  to  do  and 
commit;  against  the  peace,  eta' 

.  §  954.  Attempt. —  One's  unsuccessful  attempt  at  self-mur- 
der is  generally  understood  to  be  an  indictable  misdemeanor  at 
the  common  law,  though  it  is  not  within  every  statute  against 
attempted  murder.^  To  charge  simply  that  the  defendant 
^^  did  attempt,"  not  further  specifying  his  act,  is  not  sufficient.' 
The  allegations  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  unlawfully,  with  a  certain  knife  which 
he  then  and  there  had  and  held,  make  an  assault  on  himself,  and  did  then 
and  there  with  said  knife  cut  two  several,  deep  gashes  and  wounds  in  and 
uxK>n  his  throat,  with  the  intent  himself  then  and  there  feloniouslj  and  of 
his  malice  aforethought  to  kiU  and  murder;  against  the  peace,  eta* 

iCrim.  Law,  I,  §052;  II,  g  1187.         erally  with  us  be  deemed  good.    It 

*  Ante,  %  91A.  charged,— 

<  Ante,  §g  114, 116^  689l    And  com-  "That  A.,  eta,  on,  eta,  at,  eta,  un- 

pare  with  Com.  v,  Bowen,  18  Maas.  lawfully  and  wilfully  did  attempt 

856;  Rex  v.  Russell,  1  Moody,  866L  and  endeavor  to  commit  a  certain 

4  Crim.  Law,  II,  g  1187.  felony,  that  is  to  say,  did  then  and 

*  CMm.  Pra,  n,  §  8&  In  Reg.  m  there  unlawfully  and  wilfuUy  at- 
Burgess^  Leigh  &  C  258^  9  Coz,  C  GL  tempt  and  endeavor  feloniously,  wil- 
347,  the  indictment  did  not  satisfy  fully  and  of  his  malice  aforethought 
this  rule^  and  the  conTiction  was  af-  to  kiU  and  murder  himself  the  said 
firmed.  But  the  iK>int  was  not  A. ;  against  the  peace,  eta" 
raised.    Certain)^  it  would  noi  gen-  *  And  see,  for  another  form,  5  Cox, 

aaApk92L 

For  SELUNG  ADULTERATED  LIQUORS,  see  ante,  §  77L 

SELLING  ADULTERATED  MILK,  see  ante,  g  77a 

SELLING  LIQUOR,  see  Liquor  KssFma  and  SELUNa 

SELLING  X7NWH0LES0ME  FOOD,  see  NoziOUB  AMD  Adulib&atkd 

Fooix 
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CHAPTER  LXXIL 

SEPITLTUBRi 

§  955.  LeaTlng  nnbaried. — For  the  nuisance  of 
the  air  offensive  by  leaving  nnburied  a  dead  body,  in  violation 
of  the  defendant's  dnty  to  bury  it,  the  indictment  may  be  con- 
structed as  already  explained.' 

§  956.  Dissecting^  instead  of  burying. — Where  a  dead  body 
is  sold  or  otherwise  disposed  of  for  dissection,  there  is  com- 
monly a  conspiracy,'  a  prosecution  for  which  may  be  more 
available  than  for  the  misdemeanor  in  any  other  form.  Or  the 
indictment  at  common  law,  following  in  substance  a  precedent 
from  one  of  the  reports,  may  be, — 

That  on,  eta,  at»  etc  [ante,  %  80J,  one  X  was  publicly  ezeoated,^  and  then 
and  there  A.,  eta  [ante,  g§  74-77],  an  undertaker,  was  retained  and  em- 
ployed by  T.,  the  keeper  of  the  jail  in  and  for  said  oonn^,  on  behalf  of  said 
county,  to  bury,  for  a  certain  reward  to  be  thereafter  paid  him,  the  dead 
body  of  the  said  executed  person;  in  pursuance  whereof,  the  said  dead  body 
was  then  and  there  delivered  to  and  received  lyy  the  said  A^  for  the  purpose 
aforesaid  [and  it  then  and  there  became  the  duty  of  the  said  A.  to  bury  the 
same  accordingly  *J,  but  the  said  A.  [being  an  evil  disposed  person,  and  of  a 
most  wicked  and  depraved  disposition,  and  having  no  regard  to  his  said 
duty,  nor  to  religion,  decency,  morality  or  the  laws  of  this  realm  <],  did  not 
nor  would  bury  the  said  body,  but»  on,  eta,  at»  eta,  unlawf uUy  and  wickedly 
[and  for  the  sake  of  wicked  lucre  and  gain  ^  did  take  and  cany  away  the 
said  dead  body,  and  did  sell  and  dispose  of  the  same  for  the  purpose  of  being 

1  For  the  law  of  this  title,  with  the  «I  think  I  should  prefer  to  add 

pleading,  evidence  and  practice,  see  here  "in  the  common  jail  there,"  or 

Crim.  Law,  II,  §§  118a-1190;  Crim.  something  of  the  sort;  though  it  is 

Pro.,   II,  ^  1009-1012^    Incidental,  not  in  the  form  before  me^  and  is 

Crim.  Law,  I,  §§  468,  606;  U,  ^  228,  probably  not  necessary. 

780;  Stat  Crimes,  §  156.  *  In  the  form  before  me^    It  is  one 

*Ante,  §§  810-81&   And  for  a  form  of  those  allegations  of  a  conclusion 

see  Beg. «.  Vann,  2  Den.  CL  CL  825, 881,  of  law  which  we  have  many  times 

5  Cox,  C  CL  879L    For  a  form  for  pre-  in  this  volume  seen  to  be  unneces- 

venting  burial  lyy  usurping  the  office  sary.   For  example,  ante,  §  407,  nota 

of  coroner,  see  ante,  §  848.  For  bury*  *  Unnecessary.    Ante,  §§  46^  46. 

ing  without  notice  to  coroner,  Id.,  ^  Needless.    Ante,  gg  764^  781,  796^ 

nota  7S8^  and  notes  to  all. 

^Ante,  g  812^  note;  2  Chit  Crim. 
Law,  8& 
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dissected,  cut  to  pieces,  mangled  and  destroyed;  [to  the  great  scandal  and 
disgrace  of  religion,  decency  and  morality,  in  contempt  of,  eta,  to  the  evil 
example  of  all  other  persons  in  like  oases  offending,^  and]  against  the  peace, 
eta  [ante,  §§  65-69].3 

§957.  Disinterring — (At  common  law). —  Omitting  from 
a  common  English  form  most  of  the  surplusage,  and  otherwise 
adapting  it  to  our  use,  we  have, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  unlawfully  and  wilfully  break  and 
enter  a  certain  burying-ground  [or  graveyard,  or  churchyard,  or  cemetery, 
or,  eta,  employing  the  term  appropriate  to  the  particular  placed'  and  did 
then  and  there  unlawfully,  wilfuUy  and  indecently  dig  open  the  grave 
wherein  the  dead  body  of  one  X,  deceased,  had  lately  before  been  interred 
and  then  was,  and  said  dead  body,  out  of  the  grave  aforesaid,  unlawfully, 
wilfully  and  indecently  did  take  and  carry  away;  against  the  peace,  eta^ 

§  968.  On  statute. —  On  the  words,  substantially  affirming 
the  common  law, — ^'  shall  dig  up,  remove,  or  disturb  the  re- 
mains of  any  dead  person  interred  within  this  state," —  there 
is  an  approved  form  of  the  indictment  essentially  the  same  as 
that  in  the  last  section.*  Nor,  on  other  statutes,  are  any 
changes  required  which  will  not  be  obvious.* 

1  Unnecessary.    Ante,  §  48;  Crim.  meeting-house  of  a  congregation  of 

Pra,  1, 8  647.  Protestants    dissenting    from    the 

SRex  V,  Cundiok,  D.  A  K,  N.  P.  I&  Church  of  England; "  and,  in  an- 

For  other  like  forms,  see  7  Cox;  GL  C  other,  "a  certain  burial-ground  in 

Api  57;  4  Went  PL  21ft  Bamtog.—  the  parish  of  N.  in  the  county  of  H." 

For  burning  a  dead  body  instead  of  With  the  last,  the  form  in  mj  text 

burying  it,  held  not  to  be  indict-  accords. 

able,  if  done  in  no  indecent  or  offen-  ^  Archbw  Crim*  PL  A  Ev.  (10th  ed.) 

siye  manner.    Beg.  v.  Price,  15  Cox,  665,  (10th  ed.)  996;  2  Chit  Crim.  Law, 

a  a  88a  85;  Beg.  v,  Sharpe,  Dean.  &  B.  160, 7 

*  Description  of  plaee.— Within  Cox,  G.  C.  214;  Be&  a  Jaoobson,  14 

the  principle  appearing  ante,  g  188'  Cox,  C.  C.  522L 

and  note,  it  is  believed  to  be  unneces-  ^See,  for  the  form,  &  v,  little^  1 

sary  to  state  the  ownership  of  the  Vt  881. 

burial-plao&    In  one  of  the  English  *  Precedents  may  be  found  in  P.  «. 

precedents  before  me  the  expression  Grayes,  5  Parker,  C  C.  184;  Com.  u 

is  "the  churchyard  of  and  belonging  Slack,  19  Piok.  804;  a  u  McClure,  4 

to  the  parish  ohuroh  of  the  said  par-  Blackf.  828;  P.  v.  Dalton,  58  CaL  226^ 

ish,  there  situate; "  in  another,  **  a  And  see  MoNamee  v.  P.,  81  Mioh.  478i 
certain  burial-ground  belonging  to  a 

For  SETTING  FIRES»  see  Abson,  eta 
SHOP-BREAKING  see  Burglaet. 
SHOWS,  see  ante,  gg  628-681,  798-80t 
SLANDER,  see  Libbl  akd  Slandkb. 
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CHAPTER  LXXXn. 

SLAVE-TBADE.I 

§  959*  In  general, —  The  abolition  of  slavery  in  this  country 
does  not  abolish  the  offense  of  the  slave-trade,'  but  it  somewhat 
diminishes  the  probability  of  its  commission.  Oases  of  it  were 
never  common  in  oar  courts,  and  they  are  now  not  likely  to 
occur  otherwise  than  at  wide  intervals.    Hence, — 

§  960.  How  in  these  volnmes, — In  the  other  volumes  of  this 
series  the  cases  are  simply  cited,  so  that  the  reader  can  find 
them  should  an  emergency  require,  not  discussed.  Evidently 
nothing  more,  in  a  work  so  crowded  with  material,  would  have 
been  judicious.    And  — 

§  961.  Forms. —  The  reader  will  here  be  only  referred,  in  a 
note,  to  places  where  some  forms  for  the  indictment  may  be 
found.* 

iGrinL  Law,  1, 8 964^  nota  <mt»  eta,  XT.  a  ci  KeUj,  SB Lsw  K 

s&  an.  a,  g§  (139,1040,6876-6883,  (Best)  867.    Bringing  and  importms 

6651-^69.  slaTes  into  the  states  Com.  v.  Young; 

'Fitting  oat  a  TesBel  for  the  slaye-  7  &  Monr.  1;  a  Ck  WiUiantfk  7  Boh. 

trader  Bex  a  Zolneta,  1  Oftr.  &  K.  216  (La.)  868^  861 

(a  partial  f orm>    Aiding  in  fitting 

ForSLmiNa  THE  NOSE,  see  mlflk  §  74& 
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CHAPTER  LXXXin. 

SODOMY.* 

§  962«  How  the  Indictment. —  The  indictment  for  this  of- 
fense has  come  down  to  ns  from  ancient  times  loaded  with  the 
common  snrplnsage,  yet  otherwise  in  terms  which,  thoagh  in 
theory  capable  of  some  improvement,  are  not  practically  ob- 
jectionable. It  is  recommended,  therefore,  to  follow  the  an- 
cient forms,  omitting  what  is  beyond  question  needless.  The 
varieties  are  three, —  where  the  offense  is  between  two  men, 
where  between  a  man  and  woman  contrary  to  nature,  and 
where  between  a  man  and  beast. 

§  963.  Forms. —  To  copy  almost  literally  from  Ohitty,  yet 
with  some  regard  to  forms  in  other  books,  the  allegations  are, — 

That  A.,  eta  [arUe,  §§  74-77],  [not  haying  the  fear  of  Qod  before  his  ejes, 
nor  regarding  the  order  of  nature,  but  being  moved  and  seduced  by  the  in- 
stigation of  the  devil '],  on,  eta  [ante,  %  80],  [with  force  and  arms  >],  at.  eta 
[ante,  §  80],  in  and  upon  one  X.  [a  youth  *  about  the  age  of  seventeen  years 
then  and  there  being *]  feloniously*  did  make  an  assault,^  and  then  and 
there  feloniously,  wickedly,  diabolically*  and  against  the  order  of  nature 
had  a  venereal  afi^dr  *  with  and  carnally  knew  the  said  Z.  [adding,  if  X  was 

iFor  the  direct  expositions  of  this  869,  3  Cox,  G.  Q  270;  Lambertson  «. 

offense,  with  the  pleading,  evidence  P.,  6  Barker,  G.  C  2001 
and   practice,  see  Grim.   Law,  n,       <It  is  better  to  omit  "feloniously** 

g§  1191-1196;  Grim.  Pra,  II,  §§  1018-  if  the  offense,  which  is  commonly 

lOlSo.     Incidental,    Grim.   Law,  I,  felony,  is  found  in  the  particular* 

§§  603,  767,  768&,  768d,  867;  H,  §  708;  state  to  be  misdemeanor. 
Stat  Grimes,  ^  243, 66a  7 1  do  not  suppose  this  allegation 

*  Needlesa    Ante,  §§  44  4Bw  of  assault  to  be  necessary,  while  yet 

>  Unnecessary.    Ante,  §  48.  for  practical  reasons  I  should  re- 

^  Ghitty  states  that  the  word  here,  tain  it 

inGa£nt351&,  is ''male  child."  .    > Doubtless    neither    *< wickedly" 

ft  <«  Then  and  there  being,"  not  neo-  nor  ^  diabolically  "  is  essential 
essary  within  ante,  ^  582  and  note.       *  While    the    carnal    knowledge 

Nor,  for  various  reasons,  is  any  of  the  should  be  alleged,  it  is  plainly  a  mere 

matter  in  these  brackets.    It  does  repetition  to  say  also  that  the  de- 

not  appear  in  the  forms  in  Archh.  fendant  had  a  venereal  affair*    And 

GriuL  PL  &  Ev.  (19th  ed.)  776;  Reg.  it  was  adjudged  to  be  needless  in 

V,  AUen,  1  Den.  G.  0, 864^  2  Gar.  &  K.  Lambertson  v.  P.,  supra, 
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§§  964, 965.]  sPECiFio  offenses.  [book  in. 

a  woman,  in  the  fundament  of  the  said  X.\  and  then  and  there  feloniously, 
wickedly,  diabolioally  and  against  the  order  of  nature  [adding,  if  X  was  a 
woman,  in  the  fundament  of  the  said  Z.]  with  the  said  X.  did  commit  and 
I>erpetrate  the  detestable  and  abominable  crime  of  buggery  ^  [not  to  be 
named  among  Christians'],  [or,  with  a  certain  cow  feloniously,  etc,  as 
above,  had  a  certain  yenereal  and  carnal  intercourse,  and  there  feloniously, 
wickedly,  diabolically  and  against  the  order  of  nature  carnally  knew  the 
said  cow,  and  then  and  there  feloniously,  eta,  with  the  said  cow  did  com- 
mit and  perpetrate  that  detestable,  eta,  as  above];  [to  the  great  displeasure 
of  Almighty  God,  to  the  great  scandal  of  all  human  kiiid*l  against  the 
peaces  eta  [ante,  gg  65-e9].« 

§  964.  Solicitation. — For  the  form  of  attempt  known  as  so- 
licitation,* the  allegations,  following  in  some  degree  the  prece- 
dent in  Ohitty,  may  be, — 

That  A.,  eta,  on,  eta,  at»  eta  [devising  and  intending  as  much  as  in  him 
lay  to  vitiate  and  corrupt  the  morals  of  one  X,  and  to  stir  up  and  excite  in 
bte  mind  filthy,  lewd  and  unchaste  desires  and  inclinations*!  did  wickedly 
and  unlawfully  solicit  and  incite  the  said  X.  to  permit  and  suffer  him  the 
said  A.  then  and  there  feloniously  and  contrary  to  the  order  of  nature  oa» 
naUy  to  know  the  said  X^  and  commit  on  his  person  the  detestable  and 
abominable  crime  of  buggery;  against  the  peace,  eta? 

§  965.  Assault  with  intent. — The  indictment  may  charge,— 

That  A.,  eta,  on,  eta,  at,  eta,  in  and  upon  one  X  an  assault  did  mafca 
[tidding  a  battery  if  the  pleader  chooses,  as  generally  he  wiU],  with  the  in- 
tent the  said  X  then  and  there  [in  her  fundament,  if  a  woman]  contnoy  to 

1  At  first  impression,  this  aUegation  407;  Beg;  m  Allen,  tupra;  Be&  « 

seems  to  be  merely  of  law,  therefore  Bansford,  18  Cox,  GL  C.  flL 

not  necessary.  But  for  reasons  stated  [Calif omitL —  P.  ik  Moore,  108  OaL 

in  CrinL  Pro,  n,  g  1016^  the  word  50aj 

'^buggery'*    is    indispensable,   and  [IStnoia— Honselman  a  P.,  168  nL 

there  is  no  adequate  practical  reason  172l] 

for  departing,  in  the  manner  of  in-  Maryland^ — Davis  t;i  &k.  8  Hai;  ft 

troducing  it,  from  ancient  usage.  J.  154 

*In  most  of  the  precedents,  even  [MisBOurL — S>  ti  Smith,  187  Ma 

the  modem  ones,  but  evidently  not  2&] 

necessary.    It  is  not,  for  example,  in  New  Forfe— Lambertson  a  P.,  w- 

Reg.  V*  Allen,  aupra;  or  Lambertson  pro. 

tx  P.  eupra.  »Crim.  Law,  I,  §§  767,  768^  768d, 

*The  matter  in  these  brackets  is  772a. 

needlesa    It  is  within  the  principle  *  I  oan  discover  no  just  ground  lor 

of  ante,  §§  44  48.  supposing  that  any  of  the  matter  in 

4  For   forms  and  precedents,  see  these  brackets^  essential,  tbou|^  I 

GriuL  Pta,  II,  §  1018;  Archh.  Grim,  have  no  authorities  on  the  point 

PL&Ev.  (19thed.)776;2GhitCrinL  ? 2 Chit  Crim.  Law, 5a   Forafonn 

Law,  48-51;  Bex  u.  Wiseman,  Fort  where  the  solicitation  was  by  letter, 

91;  BexuAudl^,8How.  StTr.401,  seeBeg.  tx  Bansford,  18 Cox; a C & 
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the  order  of  nature  carnally  to  know,  and  then  and  there  felonioaslj  to 
commit  with  the  said  X.  the  detestable  and  abominable  crime  of  buggery; 
against  the  peace,  eta^ 

^For  forms  and  preccdentSi  see    9  Chit  Grim.  Law,  CK);  Davis  «  &»  8 
AxchU  Grim.  PL  &  Ey.  (19th  ed.)  778;    Har.  &  J.  154 

For  SOLICITATIONS,  see  miU.  gg  1(K^107. 

SPIBITUOnS  LIQUORS,  see  Liquob  KzEFnra  mxd  SniiNa 
STOLEN  QOODS^  see  BBOirnNO  Stolbi  Gkx>D& 
streets;  see  Waic; 


CHAPTER  LXXXIV. 

SUBORNATION  OP  PERJUET.* 

§966.  Actual  and  attempted. —  Soliciting  one  to  commit 
perjury,  where  he  refuses  or  from  any  other  reason  it  is  not 
committed,  is  an  indictable  attempt;  where  he  commits  it,  the 
offense  is  subornation  of  perjury.'    Hence, — 

§  967.  How  the  indictment. —  The  indictment  for  such  at- 
tempt is  simply  a  part  of  that  for  subornation.  The  pleader 
sets  out  the  solicitation,  thereby  charging  an  attempt;  then,  if 
it  was  successful,  he  adds  what  elevates  it  to  subornation. 
Thus,  substantially  to  copy  a  standard  precedent, — 

§  %8.  Form  for  indictment — (Both  solicitation  and  sub- 
ornation).— The  allegations  may  be, — 

That  heretofora*  at»  etc.  [giving  the  name  of  the  courts  and  the  prece- 
dent before  the  author  adds  the  term],  a  certain  iasne  was  joined  between 
one  X,  and  one  Ym  in  a  certain  plea  of  trespass  and  assault^  in  which  the 
said  X  was  plaintiff  and  the  said  Y.  defendant  And  [the  jurors  aforesaid 
upon  their  oath  aforesaid  do  farther  present*]  that  afterward  and  before 
the  trial  of  the  said  issue  as  hereinafter  mentioned^  and  whilst  the  same 
was  depending,  to  wit,  on,  eta,  at,  eta  [ante,  §  80],  A^  eta  [ante,  §§  74-77], 
[not  haying  the  fear  of  God  before  his  eyes,  but  being  moved  and  seduced 
by  the  instigation  of  the  devil*],  [and  wiokedlj  oontriving  and  intending 
to  pervert  the  due  course  of  law  and  justice^  and  wiokedlj  and  malioiooslj 
contriving  and  intending  unjustly  to  aggrieve  the  said  X,  the  plaintiff  in 
the  said  issue,  and  to  deprive  him  of  the  benefit  of  his  suit  then  in  question, 
and  to  subject  him  to  the  payment  of  sundry  heavy  costs^  charges  and  ex- 
penses^ uniawfuUy,  oorruptly,  wiokedly  and  malioiously^  did  solioit, 
suborn,  instigate  and  endeavor  to  persuade  one  Z,  lante,  §  79]  to  be  and 

1  For  the  direct  expositions  of  this  solicitation  this  ezpreasion  wiU  re- 
offense,  with  the  pleading,  evidence  quire  to  be  modified, 
and  practice^  see  Crim.  Law,  n,  *  Unnecessary.  Ante,  %  44 
§g  1197-1199;  CriuL  Pra,  n,  §§  1019-  <Ck)mpare  with  ante,  %  875  and 
1028.  Incidental,  Crim*  Law,  I,  nota  No  such  speoific  intent  as  is 
§§  468,  974,  975;  n,  §g  1056^  1056;  aUeged  in  these  brackets  is  necessary 
Grim.  Pnx,  n,  §§  75»  988, 989.  to  constitute  in  law  the  crime,  hence 

*  CrinL  Law,  n,  §g  1056^  1197;  Grim,  its  setting  out  is  simply  superfluous. 

Pra,  n,  §§  1019, 103t  ?  Where  the  offense  is  felony,  add 

<  Needless,  as  at  ante,  §  875.  here  "  feloniously." 

*0n  an  indictment  for  the  mere 
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appear  as  a  witness  at  the  trial  of  the  said  issue,  for  and  on  behalf  of  the 
said  Y.  the  defendant  in  the  said  issue,  and  upon  the  said  trial  falsely  to 
swear  and  giye  in  evidenoe,  to  and  before  the  jurors  which  should  be  sworn 
to  try  the  issue  aforesaid,  certain  niatters  material  and  relevant  to  the  said 
issue,  and  to  the  matters  therein  and  thereby  put  in  issue,  in  substance  and 
to  the  effect  following,  that  is  to  say,  that  the  said  Y.  (meaning  the  defend* 
ant  in  the  issue  aforesaid)  did,  on  a  certain  day  then  past,  to  wit^  on  the 
tenth  day  of  April,  in  the  year  aforesaid,  beat,  wound  and  bruise  the  said 
Z.  (meaning  the  plaintiff  in  the  issue  aforesaid^  and  did  knock  him  the 
said  X,  down,  and  with  a  large  stick  did  then  and  there  beat,  wound,  and 
bruise,  and  greatly  disfigure  the  said  X  whilst  he  was  so  down.  [Thus  far, 
we  have  a  full  setting  out  of  the  attempt  by  solicitation;  if  the  consummated 
subornation  of  perjury  Is  to  be  charged,  the  allegations  proceed:]  And 
[the  jurors  first  aforesaid  upon  their  oath  aforesaid  do  further  present,^] 
that  afterward,  to  wit,  at  the  sittings  at,  etc  [say  when  and  where],  the 
Honorable  O.,  one  of  the  justices  of  said  court,  presiding,  the  issue  aforesaid 
oame  on  to  be  and  was  tried  by  a  jury  of  the  country  in  that  belialf  duly 
Bwom  and  taken  between  the  parties  aforesaid;  upon  which  said  trial  there, 
on  the  day  last  aforesaid,  the  said  Z.,  in  consequence  and  by  the  means,  en- 
couragement and  effect  of  the  said  wicked  and  corrupt  subornation  and 
procurement  of  the  said  A.,  did  appear  as  a  witness  for  and  on  behalf  of 
the  said  Y.  the  defendant  in  the  plea  above  mentioned,  and  was  duly  sworn, 
and  took  his  [corporal  ^  oath  [upon  the  Holy  Gospel  of  God  >]  before  the  said 
Honorable  O.,  that  the  evidence  which  he  the  said  Z.  should  give  to  the 
court  and  jury  there,  touching  the  matter  then  in  question  between  the  said 
parties,  should  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  the 
said  Honorable  O.,  at  the  administering  of  said  oath,  having  competent  and 
sufficient  authority  therefor;  and  that,  upon  the  trial  of  said  issue,  on  the 
said  last-mentioned  day,it  there  became  and  was  a  material  question  whether 
the  said  Y.  so  as  aforesaid  assaulted  and  beat  the  said  Z. ;  whereupon  the 
said  Z.  did  there  during  said  trial,  on  last-mentioned  day,  upon  his  oath 
aforesaid,  falsely,  corruptly  and  wilfully,  before  the  said  judge  and  jury, 
depose  and  swear  (amongst  other  things)  in  substance  and  to  the  effect  fol- 
lowing, that  is  to  say:  that  [here  set  out  Z.'s  evidence,  in  effect  as  above 
stated];  whereas,  in  truth  and  in  fact,  the  said  X  did  not»  eta  [negativing 
the  truth  as  at  ante,  §§  871,  878  and  note];  and  whereas,  in  truth  and  in 
fact,  the  said  A.,  at  the  time  he  so  solicited,  suborned,  instigated  and  en- 
deavored to  persuade  the  saidZ.  falsely  and  corruptly  to  swear  as  aforesaid, 
well  knew  that,  eta  [giving  here  also  the  proper  denials].  [And  so  the 
jurors  aforesaid  upon  their  oath  aforesaid  do  say,  that  the  said  A.,  on,  eta, 
at,  eta,  aforesaid,  did  .unlawfully,  oorruptly,  wickedly  and  maliciously 
suborn  and  procure  the  said  Z.  to  commit  wilful  and  corrupt  perjury  in  and 
bj  his  oath  aforesaid,  before  the  said  jurors  so  sworn  and  taken  between 
the  said  parties  as  aforesaid,  and  before  the  said  Honorable  O.,  justice  as 

1  Needless,  as  at  ante,  g  87S.  *  Both  unnecessary,  and  objection- 

'  This  word  is  unnecessary,  yet  its    able  as  requiring  proof  of  the  form 

insertion  is  not  practically  harmful    of  the  oath.    Id.;  antet  %  878,  note. 

Grim.  Pra,  H,  §§  912,  91& 
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aforesaid,  the  said  Honorable  O.  then  and  there  having  sufficient  and  com- 
petent power  and  authority  to  administer  the  said  oath  to  the  said  Z.;  to 
the  great  displeasure  of  Almighty  Gkxl,  to  the  evil  and  pemioioos  example 
of  all  others  in  the  like  case  offending,^  and]  against  the  peaoe^  eta  [ante, 
§§65-691* 

§  969.  As  to  which. —  The  author,  in  transcribing  this  form, 
slightly  abridged,  and  likewise  strengthened  it  Still  further 
condensation  is  practicable,  but  the  necessity  therefor  is  not 
urgent  enough  to  justify  a  prolongation  of  the  chapter. 

1  None  of  the  matter  in  these  brack-  Hickley,  Trem.  P.  C  171 ;  Rex  v,  Hil- 

ets  is  necessary,  as  see  ante,  §  878  and  ton,  Tiem.  P.  GL 174;  Bez  ix  Braddon, 

notea  9  How.  St  Tr.  1187. 

s  Arohk  Grim.  PL  &  £▼.  (10th  ed.)  [JEansoa—  a  n  Geer,  48  Kan.  75S.J 

675-077,  (19th  ed.)  888.    For  other  iroMoc^iisg^^a— Gom.  n  Smith,  11 

forms  and  preoedents,  both  for  the  Allen,  348;  [Gom.  tx  Devine^  1(15  Masa 

solicitation  and  for  the  aooomplished  224.] 

offense,  see  2  Ghit  Grim.  Law,  475-  Texas,--  Watson  v.  S,  0  Tex.  Ap^ 

484;  4  Went  PL  234.  250;  Bex  v.  11,  2t 

Hawkins,  Trem.  P.  a  167;  Bez  tk  United  Stofea— U.  a  ti  Dennee^  8 

Margerum,  Trem.  P.  a  168;  Bex  th  Woods*  89;  [Babooctkn  U.  8L»  84FhL 

Ttoborongfa,  Trem.  P.  G  169;  Bex  tk  B.  87a] 

Ibr  SUBSEQUENT  OFFENSE*  see  ante,  %  91-97. 
SUIGIDE,  see  Sxlf-icurdbi. 
SUNDAY,  see  LosD'to  Day. 
SWEABING,  see  Buu3phbm7  and  PBorAmmBss;  Pfltfusr. 


CHAPTER  LXXXV. 

TAX  AND  OTHER  REVENUE  LAWa^ 

§  970.  Elsewliere*—  Under  the  titles  ^  Unlicensed  Business  " 
and  some  others,  more  or  less  may  be  found  of  what  wonld  be 
equally  appropriate  here. 

§971,  Biyersities — How  this  chapter*— The  statutes  cre- 
ating offenses  against  the  revenue  and  taxation  are  so  diverse 
and  so  numerous  that  full  explanations,  with  forms,  would 
consume  much  of  our  space  to  little  profit  This  chapter  will 
undertake  only  what  can  be  set  down  briefly. 

§  972.  Smuggling  —  is  the  clandestine  conveying  of  dutiable 
goods  into  or  out  of  the  country,  in  intentional  evasion  of  the 
laws  for  the  collection  of  revenue  thereon.'  For  various  expo- 
sitions of  this  offense,  and  forms  of  the  indictment  therefor, 
the  reader  is  referred  to  places  cited  in  the  note.' 

§973.  Internal  revenue  on  liquors  —  (Distilling  —  Not 
paying  tax^  etc.),  —  As  to  illicit  distilling,  withholding  the 
tax  on  distilling,  and  the  like ;  ^  working  in  a  distillery  on  which 
there  is  no  sign;'  not  making  the  proper  entries  in  books;' 

iCrim.  Law,  I,  gg  86t  86S^ 4SS-488,  conceaUng,  4  Went  PL  401,  447;  6 

S21,  8d4;  II,  §§  a2JS  849;  Grim.  Pxa,  icL  a    And  see  U*  a  m  HoUer,  16 

II,  gg  246,  407;  Stat  Crimes,  gg  99^  Blatoh.  65;  U.  a  tx.  Cargo  of  Sugar, 

IdO,  156,  195,  255,  866,  957,  991, 109a  8  Saw.  46. 

Compare  with  the  title  Unlicbnssd  ^U.  a  v.  Simmons,  96  U.  a  860; 

BusiNEsa  U.  a  til  Chaflfee,  2  Bond»  110;  U.  a  «. 

'See  and  compare  Attorney-Gen-  Spirits,  4  Ben.  471;  U.  a  u  Fox,  1 

eral  v.  Radlofi^  10  Exoh.  84;  Bex  ti.  Lowell,  190;  U.  a  v.  Reed,  1  Lowell 

Watts,  1  a  &  Ad.  166;  Holman  v.  232;  U.  a  v.  Boyden,  1  Lowell,  266; 

Johnson,    Cowpi    841;   Waymell  v.  U.  a  v.  Freriohs,  16  Blatoh.  647;  XJ.  a 

Reed,  5  T.  R.  599;  U.  a  u  Claflin,  18  v.  Staton,  2  Flip.  819;  U.  a  v.  Seven- 

Blatoh.  178;  U.  a  «.  Thomas,  2  Abb.  teen  Empty  Barrels,  8  Da  285;  [Kol- 

(n.a)114.  look«.n.a,9  ApkD.a420;  Dunbar 

sid.;  Arohh.  Crim.  PL  &.  By.  (19th  v.  U.  a,  156 U.  a  185;  Pounds  u  U. a, 

ed.)  924-927 ;  U.  a  tx.  Nolton,  5  Blatoh.  171  U.  a  85.] 

427;  XJ.  a  V.  Cases  of  Books,  2  Bond,  ^U.  a  tx.  Flynn,  15  Blatoh.  802l 

271;  U.  a  «.  Thomas,  4  Ben.  870;  <n.  a  n  Malone, 8  Ben.  574;  U.a 

U.  a  n  Bettilmi,  1  Woods,  654;  Reg.  ti.  Miller,  14  Blatoh.  93;  Fein  a  U.  a, 

IX  Aumond,  2  U.  G  Q.  B.  166;  4  Went  1  Wy.  Ter.  246. 
PL  434     Having  in  possession  and 
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removing  spirits  from  a  warehouse,*  and  varioas  other  like  of 
fenses,'  see  the  cases  cited  in  the  notes. 

§  974.  Evading  tax. — ^Yarions  methods  of  evading  taxation 
are  sometimes  made  indictable;  as,  not  delivering  to  assessors 
a  list  of  polls  or  of  one's  taxable  property,'  rendering  a  false  list,* 
refusing  to  swear  to  the  tax-list,*  and  obstructing  the  tax  col- 
lector.* They  are  severally  explained,  with  forms  for  the  in- 
dictment, in  the  cases  referred  to  in  the  notes. 

§  975.  Others. —  Also,  in  a  note,^  there  are  references  to  vari- 
ous other  precedents  which  may  occasionally  be  serviceable.  It 
would  not  be  profitable  to  spread  out  at  large  what  will  seldom 
be  called  for  by  the  reader. 

in.  a  tx  Harris,  2  Bond,  811;  XT. &  Rex  tx  Longmead,  2  Leach  (4th  ed-X 

V,  Smith,  2  Bond,  828.  694. 

^  Reg.  V.  Brunskill,  8 17.  GL  Q.  R  546;  '^  Nayal   stores,—  having    unlaw- 

n.a  u  Imsand,  1  Woods,  581;  U.  &  fally  in  possession,  6  Went  PL  405; 

V,  Pipes  of  Distilled  Spirits,  6  Saw.  Reg.  «i  Silyersides^  8  Q.  R  406;  Reg. 

421;  n.  a  n  Anthony,  14  Blatch.  92;  n  Sunley,  Bell,  a  a  145, 8  Ck>x,  C  Q 

U.  a  VI  One  Case,  eta,  6  Ben.  498;  179;  Reg.  n  Sleep,  8  Cox,  a  a  47a 

IT.  a  V,  One  Hundred  Barrels  of  False  answers,—  giving  to  collector 

Spirits,  2  Abb.  (U.  S.)  305,  806.  of   customs,  1  Cox,  C.   C.   Api  15. 

SRex  V.  Ben  well,  6  T.  R.  75;  Mock  Brewers,— frauds  by,  4  Went  PL 

u  a,  11  Tex.  Ap.  66,  57;  a  v.  Up-  481,  440,   442^   44a     Gnstom-lioiise 

church,  72  N.  a  146;  an  Welch,  28  Arand,—  Reg.  v.  Christey,  1  Cox,  C.  a 

Ma  600;  Berry  v.  a.  10  Tex.  Ap^  816;  289;  Rex  tx  Smith,  1  Moody,  81i  6 

Lose  V.  a,  72  Ind.  285.  Gar.  A  P.  107.   Register  of  Tessels,— 

^  a  v.  Welch,  28  Ma  600.  refusing  to  deliver  up  certificate  o( 

*  Berry  «i  a,  10  Tex.  Ap,  816.  Rex  u  Walsh^  1  A.  dt  £1  48L 

•a  u  Scammon,  2  Post  (N.  H.)44; 


CHAPTER  LXXXVL 

THREATENING  LETTERS  AND  OTHEB  THBEATa^ 

§  976.  Common  law  and  statutes. —  The  common  law  of  this 
subject  ^  has  been  so  fully  covered  by  statutes,  in  broader  terms 
and  more  available  to  prosecutors,  that  seldom  or  never  will 
there  be  occasion  to  draw  an  indictment  upon  it;  and  the  books 
furnish  few  or  no  precedents  therefor.  Consequently  no  com- 
mon-law forms  will  be  here  attempted.'  If  the  pleader  should 
ever  proceed  on  such  law,  he  will  simply  set  down  facts  within 
it,  precisely  as  though  his  indictment  was  on  a  statute. 

§  977.  Formula  for  indictment. —  The  statutes  are  so  di- 
verse that  there  can  be  for  the  indictment  no  formula  which 
will  not  require  to  be,  in  each  instance,  carefully  modified  and 
adjusted  by  the  pleader  to  the  interpreted  ^  statutory  terms. 
But  there  may  be  a  suggestive  outline ;  thus, — 

That  A.,  etc.  [ante,  §§  74r-77],  oo,  etc.,  at,  etc.  [ante,  g  80],  did,  by  means  of 
a  certain  letter  of  the  tenor  foUowing  [here  copying  the  letter  exactly;^ 

1  For  the  direct  expositions  of  these  867-870,  878, 890, 892, 896, 897, 414-410, 
offenses,  with  the  pleading,  evidence  420,  465,  460,  667,  678,  619,  688,684^ 
and  practice,  see  CriuL  Law,  II,  677,  679, 784>736, 846, 847, 862, 868, 859, 
g§  1200, 1201;  Grim.  Pra,  II,  §§  1024-  871.  All  the  English  precedents  for 
1029&1  Incidental,  CriuL  Law,  I,  sending  threatening  letters  set  out 
g§  562,  663,  762,  767;  II,  §  407;  Grim,  the  letters  by  their  tenor,  and  this 
Pra,  I,  gg  68.  969d;  Stat  Crimes,  seems  to  be  deemed  necessary.  Grim. 
§§228,228,242.806,812.  Pra,  II,  g  1026.  Those  for  menaces  to 
'CrinL  Law,  II,  ^  407, 1201.  extort  do  not  aver  the  menaces  so; 
'  Grim.  Pra,  n,  g  1024  nor,  plainly,  need  they.  It  is  diffi- 
^  Ante,  §  82l  cult  to  distinguish  the  two  classes 
^  Tenor  or  sabstanee. —  It  is  be-  of  cases  by  rule;  and,  instead  of  at- 
lieved  to  be  not  generaUy  necessary,  tempting  it  here,  I  shall  quote  what 
in  this  sort  of  offense,  to  set  out  the  a  learned  judge  once  said  on  the  sub- 
words,  whether  oral  or  written,  by  ject  After  explaining  that,  in  the 
their  tenor;  but  particular  terms  of  indictment  for  sending  a  chaUenge 
statutes  may  render  the  exact  words  to  fight  a  duel,  the  chaUenge  though 
so  far  of  the  essence  of  the  wrong  as  in  writing  need  not  be  alleged  in 
to  require  their  tenor  in  aUegation.  word&  (ante,  §  878),  he  proceeds:  "If 
Grim.  Pra,  II,  g  1026.  Gompare  with  no  letter  had  been  written,  the  fact 
ante,  gg  241, 248, 246, 247, 286, 827, 828;  might  have  been  proved  by  other 
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or,  by  certain  oral  words  importing  that^  eta]  threaten  one  [or  the  said]  X. 
[ante,  g  79,]  that.  etc.  [adding  the  natoro  of  the  threat],  whereby,  etc.  [state 
what  was  accomplished  by  the  threat,  if  by  the  statute  an  essential  part 
of  the  crime;  or,  with  intent,  eta;  or,  eta,  covering  the  terms  of  the  m- 
terpreted  statute^  whatever  they  may  be];  against  the  peaoe^  eta  [awLe, 
m  65-69].l 

means;  since  neither  tb»  common  484;  Bex  n  Hiokmaa,  1  Moody,  34; 
law  nor  the  statute  requires  a  chal-  Beg.  tx  Grim  wade,  1  Den.  GL  C  30, 1 
lenge  to  be  in  writing,  in  order  to  Oar.  dt  K.  692^  1  Cox,  G  GL  85;  Bog. «. 
constitute  a  crime  for  sending  ona  Middleditch,  1  Den.  G.  GL  92,  3  Cox, 
.  .  .  The  law  requires  no  more  GL  0.  318;  Beg.  v.  Jones,  1  Den.  C  C 
than  that  a  complete  offense  should  218,  2  Car.  &  K.  898,  2  Cox,  CL  a  434; 
be  shown  in  every  indictment,  so  as  Beg.  v,  Walton,  Leigh  &  C  288, 9  Cox, 
to  enable  the  court  to  give  judgment  GL  C.  268;  Beg.  «i  Bobertaon»  Leigh  A 
upon  it,  in  case  a  demurrer  were  GL  483, 10  Cox,  GL  CL  9;  Beg;  ct.  Bur- 
joined,  or  a  writ  of  error  brought  ridge,  2  Moody  A  R.  296;  Bex  v.  Ab> 
Upon  this  principle  it  is,  that  indict-  good,  2  Car.  A  P.  486;  Be&  u  Oarrutb- 
ments  for  sending  threatening  let-  era,  1  Cox,  GL  C.  188;  Beg.  u  BrayneU, 
ters  must  set  out  the  letters  them-  4  Cox,  C.  GL  402;  B^g.  n  Tiddeman, 
selves,  in  order  that  the  court  may  4  Cox,  GL  GL  887;  Beg  v.  John,  13  Cox, 
see  whether  they  are  of  that  kind  GL  CL  100,  107;  Bex  v,  MoBennei, 
wJuch  the  statute  renders  criminal;  Jebb,  148;  Beg;  tt  flannery,  Jebb,  243L 
the  same  rule  extends  to  forgery,  the  [iZtinoia— Bank  «  P.,  80  UL  Ap.  40.] 
Instrument  charged  to  be  forged  Indiaruu — Ke68lerixSw,50Ind.229; 
must  be  set  out  veH)aHm  in  order  Kistler  n.  S.,  54  Ind.  400;  McMillenn 
that  the  court  may  see  that  it  is  such  &,  60  Ind.  216;  Peaches  «l  &,  68  Ind. 
an  instrument  as  the  prohibition  of  399;  &  «i  Hammond,  80  Ind.  80. 
the  law  extends  ta  But  if  the  de-  louxju—  &  «.  Youngs  26  Iowa,  122; 
fendant  had  been  simply  charged  [S.  tx  Waite,  101  Iowa,  877;  8.  «i  De- 
with  sending  a  challenge  to  fight  a  bolt,  104  Iowa,  109.] 
dneUwithout  any  recital  of  the  letter,  M(U9achu9etts.^Coisu  n,  Muix^y, 
•  •  .  the  court  must  have  seen,  12  Allen,  449;  Bobinson  vl  Cool,  101 
upon  the  fiice  of  the  indictment,  that  Mass.  27;  Com.  v.  Moulton,  108  Maaa 
a  crime  had  been  committed,  and  the  807;  Com.  v.  Dorus,  106  Mass.  488; 
specific  degree  of  it  pointed  out,  so  Com.  u  Goodwin.  122  Mass.  19;  Oom. 
as  to  enable  them  to  supply  the  pun-  v,  Philpot,  180  Masa  69;  Com.  tx. 
ishment  annexed  to  the  act  of  1802^"  Bacon,  136  Masa  521. 
Taylor,  a  J.,  in  a  «.  Farrier,  1  Hawks,  [Maine,-- B.  v,  Bobinsoiit  86  Ma 
487, 49a  19Qil 

1  For  forms  and  precedents,  see  Minneaota,^^&,  «i  Ullman,  5  IGnn. 

CrlDL  Pra,  II.  §  1026;  ArchK  Grim,  la 

PL  &  Ev.  (19th  ed.)  459,  460,  463,  464^  O^fo,— EUiott  «  SL,  86  Ohio  St 

912;  3  Chit  Grim.  Law,  844-848:  1  818,  819. 

Cox,  a  a  Ap.  11;  4  id  Ap^  22;  6  id.  Pstmsi^vanui.— Bespublioa  tk  De 

Ap.  19;  Bex  ix  Southerton,  6  East,  Longohamps,  1  Dall.  lit 

126;  Bex  v.  Bobinson,  2  Leach  (4th  Vermont— B.  tk  Benediot»  11  Yt 

ed.),  749;  Bex  v.  Major,  2  Leaoh  (4th  286. 

ed.),  772;  Bex  v.  Wagstaff,  Buss.  &  Fifv^ia.— Mitoh6UuCom.»lMat 

By.  398;  Bex  v.  Paddle.  Busa  &  By.  85& 


OH.  LXXXVI.]  THBBATKNINO   LETTEB8,  BTTO.  [§§  978-980. 

§  978.  Threatening  letter.— A  form  on  the  English  statute, 
for  sending  a  threatening  letter,  is  given  in  "  Criminal  Pro- 
cedure." ^ 

§  979.  Threat  to  accuse  of  crime. —  To  extort  money  or 
other  valuables  from  one  by  a  threat  to  bring  against  him  an 
accusation  of  crime  is  indictable  at  the  common  law.'  So  also 
it  is  under  various  statutes,  English  and  American.  One  form 
of  the  statute  is:  "Whoever,  either  verbally  or  by  a  written 
or  printed  communication,  maliciously  threatens  to  accuse  an- 
other of  any  crime  or  offense,  .  .  .  with  intent  thereby  to 
extort  money  or  any  pecuniary  advantage  whatever,  or  with 
intent  to  compel  the  person  so  threatened  to  do  any  act  against 
his  will,  shall,"  etc.*  The  words  "either  verbally  or  by  a 
written  or  printed  communication,"  not  in  the  English  and 
some  other  statutes,  must  be  covered  by  the  allegations.^  But 
all  the  allegations  may  be  brief;  thus, — 

That  A.,  eta,  on,  eta,  at,  eta,  maliciously  and  verbaUy  did  threaten  one 
X,  to  aoouse  him  of  having  committed  the  crime  of  adnlteiy  [in  a  state 
where  adultery  is  indictable]  with  Y.,  wife  of  Z.  [or,  eta,  setting  forth,  in 
the  like  brief  way,^  any  other  crime],  with  the  intent  thereby  to  extort 
money  [or,  eta,  according  to  the  fact]  from  the  said  X;  against  the  peaces 
eta« 

§  dSO.  Demanding,  ete.^  by  threats. —  There  are  statutes,  in 
various  terms,  to  punish  one's  obtaining,  or  attempting  to  ob- 

1  Grim.  Pro,  II,  §  1026,  Com.  «i  Baoon,  185  Mass.  531.    On  the 

sCrim.  Law,  I,  §  703;  II,  ^  407,  Iowa  statute,  a  v.  Young,  36  Iowa, 

laOL  13a    On  the  Ohio  statute,  Elliott  v. 

>  Mass.  Gen.  Stats.,  a  160,  §  3a   The  a,  86  Ohio  St  818,  819.    OntheEng- 

English  34  &  35  Vict,  a  96»  §  47,  is  in  lish  statute,  Beg.  v.  Middleditch,  1 

terms  similar,  but  distinctly  differ-  Den.  C.  C.  93,  9  Cox,  G.  G.  818;  Beg. 

ing.  V,  Tiddeman,  4  Gox,  G  G  887;  Beg.  v. 

«  Grim.  Pra,  I,  §  1037.  As  to  which,  Braynell,  4  Cos,  G  G  403.  Arohbold's 

see  further,  Elliott  v.  a,  86  Ohio  St  (Grim.  PL  &  Ev.,  19th  ed.,  468)  form 

818,  824;  a  v.  Young,  36  Iowa,  133.  is,— 

3  Bex  V.  Tucker,  1  Moody,  1 84 ;  ante,      .  **  That  A.,  eta,  on,  eta,  at,  eta,  f elo* 

§§  100, 106.  niously  did  threaten  one  X  to  accuse 

^SubstantiaUy  after  the  precedent  him  the  said  X.  of  having  attempted 

in  Gom.  v,  Moulton,  108  Mass.  807.  and  endeavored  to  commit  the  abom- 

For  other  precedents,  see  Gom.  v,  inable  crime  of  sodomy  with  the  said 

Garpenter,  108   Mass.  15;    Gom.  v.  A.,  with  a  view  and  intent  thereby 

Dorus,  108  Mass.  488;  Gom.  n  Murphy,  then  and  there  to  extort  and  gain 

18  Allen,  449;  Bobinson  v,  Gom.,  101  money  from  the  said  A«;  against  the 

Mass.  37;  Gom.  v.  Goodwin,  133  Mass.  peace^  eta" 
19;   Gom.  ti  Philpot,  180  Masa  59; 
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§  980.J  SPECIFIC  OFFSN8E8.  [bOOX  IIL 

tain,  something  of  another  by  other  menaces  and  threats ;  but 
the  expositions  and  forms  already  given  in  this  ohapter  will 
furnish  to  the  pleader  all  needed  help.^ 

• 

^For  forms  and  precedents,  see  v.  John,  18  Cox,  GL  OL 100^  107;  Kess- 

Beg.  V.  Walton,  Leigh  A  O.  2SB,  9  ler  v-B^SO  Ind.  938;  MoMiUan  «  a. 

Cox,  a  a  868;  Beg.  «.  Bobertson,  SOInd.  816;  Peaoheeixa,68Ind.899; 

Leigh  A;  a  488, 10  Coz,  a  C  9;  Beg;  a  n,  Hammond*  80  Ind.  8a 

For  TIPPLINGkHOUBE;  see  ante,  gg  817-88flL 


CHAPTER  LXXXVIL 

TOLLS,  OFFENSES  AS  Ta> 

§  dSl.  False  toll-dish. —  A  statute  provided,  nnder  a  for- 
feiture, that  millers  ^^  shall  take  no  more  toll  for  grinding  than 
one-eighth  part  of  the  Indian  corn  and  wheat,'  and  one-foar- 
teenth  part  for  chopping  grain  of  any  kind."  It  then  directed 
them  to  '^  keep  in  their  mills  the  following  measures,  namely, 
a  half  bushel  and  peck  of  full  measure,  and  also  proper  toll- 
dishes  for  each  measure ; "  adding  that  ^'  every  owner,  by  him- 
self, servant,  etc.,  keeping  any  mill,  who  shall  keep  any  false 
toll-dishes  contrary  to  the  true  intent  and  meaning  of  this 
chapter,  shall  be  deemed  to  be  guilty  of  a  misdemeanor."  And 
this  misdemeanor  was  held  to  be  committed  by  one  who  openly  . 
kept  a  toll-dish  larger  than  the  statute  allowed,  demanding 
more  toll  because  deeming  the  statutory  provision  inadequate.' 

§  d82«  Form  for  indictment. — The  allegations  may  be, — 

That  A^  eta  [ante,  §g  74-77],  on,  etc.  [ante,  §  80,  adding  the  eontinudndo 
as  at  ante,  §§  81-84^  or  not,  as  the  pleader  ohooses],  at,  eta  [ante,  §  80],  being 
the  owner  of  a  certain  public  miU  for  the  grinding  of  wheat  and  com  for 
toll,  did  then  and  there  [or  there  during  aU  the  time  aforesaid]  in  his  said 
miU  keep  a  false  toU-dish  of  the  contents  of  more  than  one^ighth  of  a  half 
bushel  for  a  half  bushel  of  f uU  measure  [adding,  if  the  pleader  ohooses,  but 
unnecessarily,  to  wit,  of  the  contents  of  one-seventh  part  of  a  half  bushel  ^]; 
against  the  peaoe^  eta  [ante,  §§  65-69]^* 

1  Stat  Crimes^  §  818»  note.  fiable.   As  to  the  matter  in  brackets, 

s  One   disobeying    this    proyision  said  Pearson,  J.,  in  the  former  case 

cannot  be  convicted  on  an  indict-  (p.  256):  ''The  objection  that  the  in- 

ment  charging  him  with  keeping  a  dictment  does  not  aver  the  contents 

false  toU-dish,  if  he  takes  out  too  of  the  false  toU-dish,  so  that  the 

much  toU  with  a  true  toU-dish*    &  court  may  know  that'  it  was  more 

V,  Nixon,  6  Jones  (N.  G.),  267.  than  one-eighth  of  a  half  bushel,  is 

>&  IX  Perry,  6  Jones  C^.  G.),  252l  untenable.    We  think  it  sufficient 

^Compare  with  ante,  §§  906,  907,  to  aver  that  it  was  a  false  toll-dish, 

909.  contrary  to  the  form  of  the  statute^ 

s&  IX  Perry,  5  Jones  (N.  GLX  ^9;  ^^  court  knows,  from  the  statute^ 

S.  V,  Nixon,  5   Jones  (N.  G.^  257.  that  one^ighth  is  the  proper  meas- 

With  the  forms  in  these  oases,  the  ure;  so,  of  course,  a  false  toU-dish  is 

reader  will  see,  I  have  taken  some  one  the  contents  of  which  is  more 

liberties;  but  none  not  plainly  justi-  than  one-eighth,  and  cui  bono  aver 
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§§  983-985.]  8PE01FI0  offenses.  [book  m. 

§  983.  Illegal  tolls. —  For  the  demanding  or  taking  of  ille- 
gal tolls,  the  indictment  will  vary  with  the  special  facts  and 
the  law  applicable  thereto.  A  form  in  one  of  the  books  is,  in 
substance, — 

That  A.,  etc,  on,  eta,  at,  eta,  being  the  collector  of  tolls  at  a  oertain  gate 
called,  eta,  upon  a  certain  turnpike  road  there  situate  called,  eta,  did  then 
and  there  unlawfully  ask  and  take  from  one  Z.  the  sum  of,  eta,  as  and  for 
toll  for,  eta  [for  example,  one  horse  on  which  the  said  A.  was  then  and 
there  riding],  for  passing  through  the  mid  gate,  the  same  being  a  greater 
toU  than  the  statute  in  that  behalf  made  and  provided  did  then  and  there 
direct  and  authorise;  against  the  peace,  eta^ 

§  984.  Evading  toll. — The  offense  of  evading  toll,  and  the 
form  of  indictment  therefor,  will  vary  with  the  statutory 
terms.  The  allegations  mnst  cover  them,  and  the  foregoing 
forms  will  sufficiently  snggest  how  they  should  be.' 

§  d85.  Other  forms  —  may  be  required,  but  it  is  believed 
that  none  will  present  any  special  difficulties  to  the  pleader.' 

under  a  videlicet  that  it  was  one-  taker,  Plank  Road  ix  Faulkner,  21 

seventh,  when  the  averment  would  Barb.  213;  8,  v.  Dearborn,  10  Ma  402. 

be  sustained  by  proof  of  a  measure  Bieyela —  As  to  whether  a  bicycle  is 

of  the  contents  of  one-fifth,  or  any  subject  to  tdl*  WiUiams  n  Elli8»  5  Q. 

other    measure    more    than    one-  Bb  D.  176. 

eighth.**  *For  expositions  under  Tarious 
18  Bum,  Just.  ^'Highways**'  ebx  statutes,  see  Beg.  «i  Caister.  80  U.  Q 
(28th  ed.)  805i  For  a  form  more  Q.  R  247;  Hunter  m  Bumsville  Turn- 
complicated,  see  2  Chit  Grim.  Law,  pike,  66  Ind.  218;  Hollingworth  v.  S., 
299.  For  an  insufficient  indictment  29  Ohio  St  652;  a  u  Dearborn,  16  Me. 
for  taking  illegal  toll,  see  Lewis  v,  S.,  402;  Camden  Turnpike  «l  Fowler,  4 
41  Ala.  414»  which  case  consult  as  to  Zab.  206;  Plank  Boad  cl  Eauikner,  21 
the  sufficiency  of  the  form  in  the  Barb.  212;  Beg.  ti  Irving,  12  Q.  BL 
text  Taking  excessive  toll,  &  v,  429l  For  lorms  of  oonTictioa  for 
Bishop,  7  Conn.  181.  Demanding  ille-  evading  toll,  see  Beg  v,  Irving,  supra; 
gal  tollB,  Reg.  V.  Campion,  28  U.  a  Beg;  n  Haystead,  7  U.  a  i)  a  9;  Beg. 
Q.  B.  26a  A  statute  making  it  an  «i  Dawes,  2%  U.  a  Q.  a  888;  Keg,  v. 
offense  to  "take  a  greater  toll  than  Caister,  80  U.  Q  Q.  R  247. 
is  authorized  by.  law  '*  does  not  apply  *  For  passing  one*s  vessel  through 
to  the  taking  from  a  person  exempt  a  drawbridge  before  another  having 
Id.  Further  as  to  persons  exempt,  the  preference^  in  disobedience  to 
Camden  Turnpike  u  Fowler,  4  Zabi  the  orders  of  the  superintendent, 
206;  Baltimore,  eta  Turnpike  ti  Qm-  Com.  v,  Chaae,  127  Masa  7,  a  Injur- 
TOtt  60  Md.  6&    Bights  of  the  toll-  ing  a  toU-gate^  Jay  u  a,  09  Ind.  168L 

For  TBADES,  OFFENSIVE,  see  atUe,  gg  827-88]. 
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CHAPTER  LXXXVIIL 

TBEAS0N.1 

§  986.  The  precedents.—  The  English  precedents  for  the  in- 
dictmenty  many  of  which  are  for  sorts  of  treason  unknown  to 
oar  law,  are  multitudinous.  Our  American  books  furnish  us 
with  a  few.  All  are  loaded  with  surplusage ;  nor  do  the  decis- 
ions disclose  precisely  what,  in  every  particular,  may  be  spared 
from  them. 

§  987.  English  form  for  leyylng  war.—  Instead  of  the  usual 
formula,  let  us  place  here  an  approved  English  form  for  levy- 
ing war;  namely, — 

That  A.,  eta  [ante,  §§  74-77],  being  a  subject  of  our  said  lady  the  queen, 
not  regarding  the  duty  of  his  aUegianoe  ^  [nor  having  the  fear  of  God  in  his 
heart,  but  being  moved  and  seduced  by  the  instigation  of  the  devil']  as  a 
false  traitor  against  our  said  lady  the  queen,  and  wholly  withdrawing  the 
allegiance,  fidelity  and  obedience  which  every  true  and  faithful  subject  of 
our  said  lady  the  queen  should  and  of  right  ought  to  bear  towards  our  said 
lady  the  queen,4on,  eta  [with  force  and  arms^],  at,  eta,  together  with 
divers  other  false  traitors  to  the  jurors  unknown,  armed  and  arrayed  in  a 
warlike  manner,  that  is  to  say,  with  guns,  muskets,  blunderbusses,  pistols, 
swordsi  bayonets^  pikes  and  other  weapons^*  being  then  and  there  unlaw- 

1  For  the  direct  elucidations  of  this  don,  it  must  be  expreased  that  the 

offense,  with  the  pleading,  evidence  defendant  acted  contrary  to  his  alle- 

and   practice,  see   Crim.  Law,  II,  giance.  Crim.Pro^I,§647;II,§1034 

§§  1202-1256;  Crim.  Pra,  II,  §§  1080-  >  Plainly  unnecessary  and  better 

1041.  Incidental  Crim.  Law,  I,  §§  177,  omitted.    Ante,  %  44;  Crim.  Pra,  I, 

226, 267, 847, 348, 858, 861, 369, 422, 487,  g  601. 

440,456,608,605,611-618,688,656,669,  «Thi8  matter,  "as  a  false,**  eta,  is 

681-684, 701-704, 711, 717, 718, 720, 722»  much  within  the  same  principle  as 

769,  772,  895,  967,  970-972,  990;  Crim.  that  mentioned  in  the  note  before 

Pia,  I,  ^  16-19, 164, 165, 168, 171, 181,  the  last   And  see  an^e,  g§  46,  46.  Its 

207a,  218,  220,  221,  266,  266,  487,  684,  abridgment,  if  not  entire  omission, 

647;  II.  g  2;  Stat  Crimes,  ^  186, 189,  would  seem  to  be  judicious. 

226,227.  •Unnecessary.    Ante,   §  4a    One 

'Probably  the  expression  "not  re-  would  hardly  object  to  retaining 

garding  the  duty  of  his  allegianoe  "  these  words  in  the  present  instance, 

is  unnecessary;  yet  practicaUy,  as  it  except  that  there   will  always  be 

seems  appropriate,  and  is  short,  I  others  more  appropriately  expressing 

should  retain  it  Besides,  either  here  the  idea. 

or  further  on,  or  else  in  the  conclu-  *  Practically    the    pleader     wiU 
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§  987.]  SPBOIFIO  OFFSNSS8.  [bOOK   IIL 

folly;  maliciouflly  and  traitoroiisl  j  assembled  and  gathered  together  against 
oor  said  lady  the  qneen,  most  wickedly,  malioionsiy  and  traitoionsly  ^  did 
levy  and  make  war  against  onr  said  lady  the  qneen  within  this  realm,  and 
did  then  and  there  maliciously  and  traitoroosly  attempt  and  endeavor  by 
force  and  arms  to  sabvert  and  destroy  the  constitution  and  government  of 
this  realm  as  by  law  established,  and  deprive  and  depose  our  said  lady  the 
queen  of  and  from  the  style,  honor  and  kingly  name  of  the  imperial  crown 
of  this  realm;  *  [in  contempt  of  our  said  lady  the  queen  and  her  laws,  to 
the  evil  example  of  all  others  in  the  like  case  offending  *],  contrary  to  the 
duty  of  the  ailegianoe  of  him  the  said  A^^  against  the  peace,  etc.  [anU, 

choose  so  to  modify  this  expression  Tt.  1043;  Bex  o.  Fitzharris,  8  How.  St 

as  to  embody  the  facte  of  the  partio-  Tk248,886;BexixPlunket»8How.St 

ular  case.  Tr.  447, 451;  Bex  v,  Stapleton,  8  How. 

1 '*  Traitorously,*'  in  this  and  other  St  Tr.  502;  Bex  v.  CoUedge,  8  How. 

like  connections,  is  the  appropriate  St  Tr.  550,  554^  587;  Bex  v,  Shaftes- 

word,  and  is  essentiaL    Crim.  Fxa»  boxy,  8  How.  St  Tr.  759,  775;  Bex  a 

I,  g  584;  n,  g  1085.  Walcot  9  How.  St  Tr.  519;  Bex  & 

'This  again  should  be  altered  to  Hone^  9  How.  St  Tr.  571;  Bex  n  Bus- 
conform  to  our  laws  and  the  special  sell,  9  How.  St  Tr.  578;  Bex  v.  Bouse, 
f^ts.  9  How.  St  Tr.  687;  Bex  u  Sidney,  9 

s  Unnecessary.    Ante,  %  48;  Grim.  How.  St  Tr.  818;  Bex  ix  Bosewell,  10 

Pza,  I,  g  647.  How.  St  Tr.  147;  Bex  v,  Femley,  11 

*  This  is  the  common  and  apptoprl-  How.  St  Tr.  883;  Bex  u  Delaroere,  11 
ate  place  for  this  essential  allegation.  How.  St  Tt,  509, 516 ;  Bex  tx  Grahme, 
See  a  preceding  notei  18  How.  St  Tr.  646;  Bex  v,  Freind, 

•  Arohb^  Grim.  PL  ft  Ev.  (10th  ed.)  18  How.  St  Tr.  1,  8;  Bex  tx.  Parkyns, 
498,  498,  (19th  ed.)  786.  For  other  18  How.  St  Tr.  63,  66;  Bex  v.  Book- 
forms  and  precedents,  including  all  wood,  18  How.  St  Tr.  189:  Bex  tk  Lo- 
the  various  sorto  of  high  treason,  see  wick,  18  How.  St  Tr.  967,  875;  Bex 
8  Ghit  Grim.  Law,  67-84;  6  0>x,  a  Q  u  Owk,  18  How.  St  Tr.  811,845;  Bex 
Apu  108;  Bex  «.  Stone,  6  Went  PL  it  Knightley,  18  How.  St  Tr.  898; 
857,  868;  Bex  v.  T.  H.,  Trem.  P.  a  1;  Bex  tt  Lindsay,  U  How.  St  Tr.  967; 
Bex  V,  Ayliffe^  Trem.  P.  Q  2;  Bex  «i  Beg.  o.  Dammaree^  15  How.  St  Tr. 
Speke,  Trem  P.  Q  8;  Bextx  Horseley,  588;  Beg.  tx  Purchase^  15  How.  St  Tr. 
Trem.  P.  (X  4;  Bex  v.  Oerrard,  Trem.  651,  694;  Bex  «l  Francia»  15  How.  St 
P.  a  278;  Bex  u  Hambden,  Trem.  P.  Tr.  897,  902;  Bex  u  Matthews,  15 
a  807,  808;  Bex  v,  Lancaster,!  How.  How.  St  Tr.  1828;  Bex  ts.  Layer,  16 
St  Tr.  89;  Beg.  v.  Norfolk,  1  How.  St  How.  St  Te.  98;  ^Eex  n.  Townley,  18 
Tr.  957,  959,  1035;  Be&  v.  Ptuny,  1  How.  St  Tr.  88Q,  888;  Bex  tx.  Kihnar- 
How.  St  Tr.  1095;  Beg.  v.  Perrot,  1  nook,  18  How.  St  Tr.  441,  454^  455, 
How.  St  Tr.  1815;  Beg.  «i  Lee,  1  How. .  457;  Bex  fk  Hensey,  19  How.  St  Tr. 
St  Tr.  1403;  Beg.  v.  Blunt,  1  How.  St  1341, 1849;  Bex  v.  Gordon,  21  How. 
Tr.  1409, 1416;  Bex  v.  Baleigh,  2  How.  St  Tr.  485,  494;  Bex  «.  De  la  Uotte, 
St  Tr.  1;  Bex  V.  Gonspirators,  2  How.  21  How.  St  Tr.  .687,  4  Went  PL  1; 
St  Tr.  159;  Bex  vl  Of^vie^  2  How.  St  Bex  «l  Tyrie,  21  How.  St  Tr.  815;  Bex 
Tr.  887  (Scotch);  Bex u  Love,  5 How.  tx  Hardy,  24  How.  St  Tr.  109,  288;  2 
St  Tr.  43;  Bex  v.  Sinderoome,  5  How.  Ghit  Grim.  Law,  79;  4  Went  PL  14; 
St  Tr.  841, 844;  Bex  v.  Hewet,  5  How.  Bex  t;.  Bird,  25  How.  St  Tr.  750;  Rex 
St  Tr.  883;  Bex  v.  GeUier,7How.  St  u  Jackson,  25  How.  St  Tr.  78S;  785; 
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OH.  LXXXVnL]  TBBASON.  [§  988. 

§  dSS.  Leyying  war  against  United  States.—  The  statutory 
words  are:  "Every  person  owing  allegiance  to  the  United 
States  who  levies  war  against  them,  or  adheres  to  their  ene- 
mies, giving  them  aid  and  comfort  within  the  United  States 
or  elsewhere,  is  guilty  of  treason."*  And  the  constitution 
adds,  that  "  no  person  shall  be  convicted  of  treason  unless  on 
the  testimony  of  two  witnesses  to  the  same  overt  act,  or  on 
confession  in  open  court" '  Hence,  and  for  other  reasons,  the 
indictment  must  set  out  overt  acts.'  It  is  believed  that  a 
method  of  allegation,  simple,  convenient  and  certainly  ade- 
quate, such  as  the  following,  may  be  resorted  to,  better  than  a 
too  servile  following  of  the  English  precedents;  thus, — 

That  A.,  eta,  on,  eta,  at^  eta,  being  a  person  owing  aUegiance  to  the 
United  States  of  America,  did  then  and  there,  in  violation  of  his  said  duty 
of  allegiance,  maUciously  and  traitorously  oonnsel  and  abet,  and  combine, 
confederate  and  agree  together  with  R,  G.  [and  as  many  other  known  per- 
sons as  the  pleader  finds  it  convenient  to  insert,  or,  if  he  pleases,  make  aU 
defendants  together],  and  divers  other  persons  to  the  number  of  one  thou- 
sand and  more  whose  names  are  to  the  jurors  unknown,  all  of  whom,  both 
said  known  and  said  unknown  persons,  were  then  and  there  owing  aUe- 
gianoe  to  the  said  United  States,  maliciously,  traitorously,  and  in  violation 
of  their  said  duty  of  aUegianoe,  to  levy  war  against  the  said  United  States, 

Bex  V,  Stone,  26  How.  St  Tr.  1155;  Bex  v.  Emmet,  2S  How.  St  Tr.  lOOS; 

Bex  V.  Ciossfleld,  26  How.  St  Tr.  1;  Bex  «  Howley,  28  How.  St  Tr.  1188; 

Bex  V.  Weldon,  26  How.  St  Tr.  226;  Bex  «.  Mcintosh,  28  How.  St  Tr. 

Bex  V.  Leary,  26  How.  St  Tr.  295;  1215;  Bex  vi  Keenan,  28  How.  St  Tr. 

Bex  v.  Kennedy,  26  How.  St  Tr.  854;  1289;  Bex  ix  Bedmond,  28  How.  St 

Bex  V.  Maclane,  26  How.  St  Tr.  722,  Tr.  1271;  Bex  «  Watson,  82  How.  St 

738;  Bex  «.  Finney,  26  How.  St  Tr.  Tr.  2, 10;  Bex  v,  Brandreth,  82  How. 

1019;  Bexv.  O'Coigly,  26  How.  St  Tr.  St  Tr.  755;  Bex  v.  Thistlewood,  88 

1191, 1202,  1204;  Bex  v.  Sheares,  27  How.  St  Tr.  681,  696;  Bex  v.  Hamil- 

How.  St  Tr.  255;  Bex  v.  McCann,27  son,  Fost  1,  8;  Bex  v.  Tiemey,  Buss. 

How.  StTr.  899;  Bex  v.  Byrne,  27  How.  &  By.  74;  Mulcahy  t;i  Beg.,  Law  B.  8 

StTr.  455;  Bex  t;.Bond,27  How.  St  H  L^  806;  Beg.  u  Oxford,  9  Car.  & 

Tr.  528, 527;  Bex  v,  Hadfield,  27  How.  P.  525;  O'Brien  u  Beg.,  8  Cox,  a  C. 

St  Tr.  1281, 1288;  Bex  v.  Despard,  28  860;  Beg.  v.  Davitt  11  Cox,  C  0. 676; 

How.  St  Tr.  846,  859;  Bex  v,  Eear-  Beg.  v.  Dea^,  15  Cox,  0. 0.  884;  Beg. 

ney,  28  How.  St  Tr.  688,  692;  Bex  tk  «  McMahon,  26  U.  G  Q.  B  195. 

Boche,  28  How.  St  Tr.  754;  Bex  ti  i^nsyZvanio.— Bespublica  ts.  Car- 

Kirwan,  28   How.  St  Tr.  775;  Bex  lisle,  1  DaR  86. 

V,  Byrne,  28  How.  St  Tr.  806;  Bex  v.  United  States.— JJ.   a   n    Fries, 

Begg,  28  How.  St  Tr.  849;  Bex  u  Whart  St   Tr.  610;  Davis's   Case, 

Claie,  28  How.  St  Tr.  887;  Bex  v.  Chase  Decis.  1, 18,  57. 

Bourke,  28  How.  St  Tr.  926;  Bex  iR  a  U.  a,  §5881. 

V.  Doran,  28  How.  St  Tr.  1041;  Bex  sCrim.  Law,  U,  g  121^ 

V.  DonneUy,  28  How.  St  Tr.  1070;  sCrim.Pra,  U,  §  1082. 
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§  989.]  8PE0IFI0   0FFEKSB8.  [bOOK   HI. 

with  the  intent  to  Babvert  the  power  thereof.  In  porsnanoe  of  which  said 
malicious  and  traitorous  combination  and  confederation,  the  said  A.  and  the 
said  other  known  and  unknown  persons  did,  in  Tioiation  of  the  said  duty  of 
allegiance^  then  and  there  [here  set  out  the  OTort  acts  of  treason  accord- 
ing to  the  facts,  and  charge  them  to  have  been  done  ''traitorously;''  as] 
maliciously  and  traitorously  collect  large  armies»  constituting  together  five 
hundred  thousani  men  and  more,  and  immense  navies  and  armed  and 
equipped  vessels  of  war,  and  munitions  of  war  for  the  use  of  said  armies 
and  navies^  and  the  said  A.  did  then  and  there  maliciously,  traitorously  and 
contrary  to  his  said  duty  of  alleg^iance  command  and  cause,  eta  [proceed- 
ing, according  to  the  facts  of  the  particular  case,  to  set  out  as  many  overt 
acts  as  the  pleader  deems  expedient];  against  the  peace,  eta^ 

§  989.  Adhering  to  enemies  of  United  States. —  For  this 
branch  of  treason,  it  will  be  sufficient  here  to  adapt  to  oar  use 
an  approved  English  precedent;  thas, — 

That  on,  etc.,  and  thence  continually  until  the  day  of  the  finding  of  this 
indictment^  an  open  and  public  war  was  and  is  prosecuted  and  carried  on 
between  the  United  States  of  America  and  the  king  [or  republic]  of  X ;  and 
that  A^  eta,  a  person  owing  allegiance  to  the  said  United  States^  at,  etc^ 
during  all  the  time  aforesaid,  well  knowing  the  premises^  was,  in  violation 
of  his  said  duty  of  allegiance^  and  with  the  intent  to  aid  and  assist  the  said 
king,  eta,  in  the  said  war,  maliciously  and  traitorously  adhering  to  the  said 
king,  eta,  in  the  said  war  against  the  said  United  States^  and  giving  to  him 
and  his  counselors,  armies  and  navies,  enemies  of  the  said  United  States  as 
aforesaid,  aid  and  comfort  therein.  In  the  prosecution,  performance  and 
execution  of  which  treason  and  traitorous  adhering  aforesaid,  he  the  said 
A.,  as  such  false  traitor  as  aforesaid,  during  the  said  war,  to  wit,  on,  eta, 
at,  eta  [setting  out  the  overt  acts,'  introducing  each  subsequent  one  thus: 
and  in  further  prosecution,  performance  and  execution  of  his  treason  and 
traitorous  adhering  aforesaid,  he  the  said  A.,  as  such  false  traitor  as  afore- 
said, afterward  and  during  the  said  war,  to  wit,  on,  eta,  at,  eta];  contrary 
to  the  duty  of  allegiance  of  him  the  said  A.,  against  the  peace^  eta* 

^I  have  not  added,in  the  conclusion,  'It  will  be  prudent,  not  saying 
"  contrary  to  the  duty  of  allegiance  whether  absolutely  necessary  or  not. 
of  him  the  said  A.,*'  because  this  to  allege  each  to  have  been  corn- 
matter  abundantly  appears  in  the  mitted  "traitorously,"  as  in  the  last 
body  of  the  indictment    Still,  some  form. 

pleaders  will  choose  to  insert  it  here,  *  Archlx  Crim.  PL  dt  Ev.  (10th  ed.) 

when  probably  it  may  be  omitted  494,  (19th  ed.)  787.    Compare  with 

from  the  other  places.   There  are^  in  ante,  %  987  and  notea  It  will  be  seen 

this  form,  various  words  introduced  that,  in  copying  and  adapting  this 

by  way  of  abundant  caution,  not  form,  I  have  greatly  reduced  the  sor- 

deemed  strictly  necessary.  plusaga 
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CHAPTER  LXXXIX. 

TRESPASS  TO  LANDa 

§  990.  Elsewhere— Here— (What  Indictable).— This  is 

one  of  several  titles  whioh  appear  in  the  present  volume,  yet 
not  in  the  other  volumes  of  the  series.  A  mere  trespass  upon 
lands,  with  no  other  element  of  wrong,  is  not  indictable  under 
the  common  law  *  or  probably  under  any  statute.*  But  when 
augmented  by  certain  elements  it  is  a  common-law  offense,  and 
there  are  statutes  making  it  punishable  when  combined  with 
what  would  not  suffice  by  the  unwritten  rules.  Alike  in 
the  other  volumes  and  in  this,  the  various  combinations 
wherein  trespass  to  lands  is  one  of  the  elements  are  pretty 
fully  considered  under  such  titles  as  "  Animals,"  •  "  Arson  and 
other  Burnings,"  *  "  Burglary  and  other  Breakings,"  •  "  Fish 
and  Game,"  •  "  Forcible  Entry  and  Detainer,"  ^  "  Larceny,"  * 
"Malicious  Mischief,"*  "Noxious  and  Adulterated  Food,"" 
"  Peace,  Breaches  of  the,"  ^  "  Sepulture,"  "  and  some  others. 
The  present  chapter  is  introduced  to  direct  attention  to  this 
general  view  of  the  subject,  and  add  something  as  to  the  statu- 
tory trespass. 

§  991.  How  the  indictment. — The  indictment  should  set  out 
the  trespass  with  the  facts  special  to  the  individual  instance, 
and  add  an  allegation  or  allegations  of  whatever  else  the  stat- 
ute requires,  to  be  joined  thereto  to  constitute  the  offense,  all 
in  words  which  will  duly  cover  the  statutory  interpreted  ^' 
terms.    Thus, — 

1  Crim.  Law,  I,  §  638;  Temple  v.  &,       ''Ante,  g§  441-44a    And  see  **  Fo&- 
7  Baxter,  109.  dBLB  TRESPAsa" 

s  Arbuokle  ts.  a,  82  Ind.  84  •  Ante,  §g  688,  606-60a 

«  Ante,  §§  167, 169, 171-176w  •  Ante,  §§  72a-78a 

«  Ante,  §§  178-199,  w  Ante,  §  766. 

»  Ante,  §§  251-26L  i*  Ante,  g5  856,  867. 

•  Ante,  §  439.  "  Ante,  §  957. 

»  Ante,  g  82. 
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§§  0D2-994.]  8F£CIFI0  OFFENSES.  [bOOK  III. 

§992.  Formala. —  In  oatline,  leaving  the  pleader  to  make 
the  modifications  and  fillings  ap  which  the  particalar  case  de- 
mands, the  charge  may  be, — 

That  A.,  eta  [ante,  §g  74-77^  on,  et&,at»et&  [ante,  §  80],  milawfallx  and 
maliciottslj  entered  npon  certain  lands  of  one  X,  and  thereon  then  and 
there  did,  eta  [say  what,  particnlariring  the  act,i  and  adhering  to  the  stat- 
ntoiy  Uirms\  having  been  first  forbidden  by  the  said  X  to  do  the  same 
[or,  eta,  setting  oot  in  like  manner  whatever  otiier  fact  or  facts  the  stat- 
ute has  specified  as  completing  the  offense];  against  the  peaces  eta  [ante^ 

§  993.  School  lands. — Where  a  statute  made  it  punishable 
to  "  commit  waste,  trespass  or  other  injury  npon  any  school 
lands  in  the  state,  or  npon  any  improvements  thereon,"  an  in- 
dictment was  sustained  in  substance  alleging, — 

That  A^  eta,  on,  eta,  at»  eta,  did  unlawfully  commit  waste,  trespass  and 
other  injury  upon  certain  school  lands'  [situate^  eta,  and  known  and  de- 
scribed, eta^],  by  then  and  there  unlawfnUy  cutting  down  and  oanying 
away  divers,  to  wlt»  fifty  timber  trees  and  fifty  ocher  trees  thereon  standing 
and  growing;  against  the  peace*  sta* 

§  994.  Entering  after  forbidden. —  Where  a  statute  maizes 
punishable  one  who,  *^  after  being  forbidden  to  do  so,  shall  enter 

iSeeiNMt  g  Wl  fsnse  and  the  procedure^  &  «i  Gur- 

'For  precedents  under  differing  nee,  14  Kan.  Ill;  &  «i  Grewell,  10 

statutes,  see  —  Kan.  189L 

ulto^amo.— MoGehee  n  a,  68  AUl  Jfissouri— a  it  Myen^SO  Md  400; 

860;  Ourroll  u  a,  58  Ala.  806;  John,  a  it  Guernsey,  0  Ma  Api  812. 

son  It  a,  61  Ala.  0;  Watson  it  EL,  68  Abrf^CaroItno.-- a  it  Whitehurst, 

Ala.  1ft    As  to  the  offense,  see  also  70  N.  a  85;  a  it  Sherrill,  81  N.  C 

Sandy  it  a,  60  Ala.  18;  Daniels  it  a,  650;  a  it  Laney,  87  N.  G  686»  536;  a 

60  Ala.  66;  [TindaU  it  a,  117  Ala.  it  Walker,  87  N.  C  641.    And  see 

60S.]  further  as  to  the  law  and  procedure 

Indiana, — Newland  it  a,  80  Ind.  for  this  offense,  a  tx.  Williams,  Bus- 
Ill  ;StribbUngi7.a,56Ind.70;  Squires  bee^  107;  a  It  Hanks,  66  N.  G  612; 
t^a,50IncL261;Derixsoni7.a,65Ind.  a  it  Presly,  78N.  G  201 
885;  Johnson  it  S.,  68  Ind.  48;  a  it  r^nnessee.— Walpole  it  a,  9  Bax- 
Enochs,  60  Ind.  814;  Dorrell  it  a,  80  ter,  87a 

Ind.  566.    And  see  further,  as  to  the  Texas, — See  Cleveland  it  SL,  8  Tsx. 

law  and  the  indictment,  Dawson  it  Ap.  44 

a,  52  Ind.  478;  a  it  Sparks,  60  Ind.  'Not  neoessaiy  to  allege  the  own- 

308;  a  It  Pitzer,  62  Ind.  862;  Lessen  ership.    Ante,  §  188  and  nota 

V.  a,  62  Ind.  437;  a  v.  Scott,  68  Ind.  ^The  analogies  indicate  that  none 

267;  a  It  Allisbach,  60  Ind.  50;  [a  it  of  the  matter  in  these  brackets  is 

Young,  21  Ind.  Ap^  646;  Beggs  it  a,  necessary.     Ante^  §§  170  and  note^ 

122  Ind.  54]  253  and  note,  437-480,  442  and  note, 

Zan^oA— a  It  Jennerson,  14  E[an.  445,  596-500,  728-72ft 

18a    And  see  further  as  to  the  of-  *a  it  Myers,  20  Hd  40ft 
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on  the  premises  of  another  without  a  license  therefor,"  it  seems 

to  be  accepted  as  adequate,  while  yet  it  does  not  quite  satisfy 

the  stricter  rules,  to  aver, — 

That  A.,  eta,  on,  eta,  at,  eta,  unlawfully  did  enter  upon  [and  pass  through 
and  over  a  oertain  inoloeed  field  ^  of]  the  premises  of  one  X.,  without  any 
license  therefor,  after  having  been  by  the  said  X.  forbidden  so  to  do;  against 
the  peac^  eta> 

§  995.  EemoYlng  fence. —  Under  the  words  "  without  license 
from  competent  authority,  shall  cut  down  or  remove  from  the 
lands  of  another  any  tree,  stone,  timber  or  other  valuable  arti- 
cle," it  is  good  to  allege, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  unlawfully  remove  firom  the  lands  of  X, 
without  license  from  said  X.  or  any  other  competent  authority,  oertain  rails 
and  stakes  of  the  said  X  of  the  value  of  five  dollars,  constituting  a  fence 
thereon;  against  the  peace,  eta* 

1  This  matter  in  brackets  is  not  in       *&  ti  Whitehurst,  70  N.  a   80^ 

the  form  beforo  me,  which  was  .ad-  omitting  some  obvious  surplusaga 
judged  good.    I  should  deem  the  in-       *DorreUix  &,  80Ind.  M6L 
dictment  better  with  it 

For  TUBNPIKES^  see  Touii;  Wat& 

UNLAWFUL  ASSEMBLY,  see  BiOT,  ot& 
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CHAPTER  XO. 

UNLICENSED  BUSINESai 

§  996.  Elsewhere. — The  note  to  this  title  explains  that  the 
greater  part  of  what  is  comprehended  with  it  is,  in  this  series 
of  volumes,  treated  of  under  other  titles  severally  of  narrower 
meaning.  In  the  present  volume,  the  corresponding  other 
titles  are  ^'  Hawkers  and  Peddlers," '  ^^  Liquor  Keeping  and  Sell- 
ing," •  "  Lotteries,"  *  and  the  sub-title  "  Liquor  and  Tippling 
Shops." » 

§  997.  Formnla  for  indictment. —  The  statutes  and  their 
subjects  being  various,  there  can  be  no  complete  formula  for 
the  indictment.  As  an  outline,  that  given  under  the  title 
"  Liquor  Keeping  and  Selling  "  •  may  be  consulted.  Or,  if  the 
pleader  chooses,  he  may  aver, — 

That  A.,  eta  [adding  time,  plaoe,  eta,  aa  at  ante,  %  642],  onlawfoUj  did 
cany  on  the  business  of,  eta  [eaj  what;  or,  unlawfully  did  exhibit^  etc.; 
or,  eta,  oovering  otherwise  the  statute  according  to  the  special  tact},  with- 
out having  first  obtained  any  license  or  authority  therefor;  against  the 
peace,  eta  [ante,  §§  6Clh-69].? 

1  For  direct  expositions  of  various  places  referred  to  under  the  several 
sorts  of  unlicensed  business,  with  the  minor  titles,  8  Chit  Crim.  Law,  ({72; 
pleading,  evidence  and  practice,  see  4  Went  PL  480,  481;  4  Cox,  CL  G  Api 
Stat  Crimes,  Lottbbibs,  §§  950-966;  1;  Rex  v.  Harsant^  Trem.  P.  a  24S; 
LiQUOa  SELLma,  §§  988-1053;  Kbep-  Bex  v.  Plym,  Trem.  P.  a  264;  Beg. 
mo,  Era,  fob  Unulwful  Sale,  v.  Buchanan,  8  Q.  R  888;  Beg- 1, 
§§  105^1058;  LiQUOB  Nuisanoes,  Tucker,  3  Q.  R  D.  417, 18  Cox,  a  CL 
§§  1059-1070&;  Hawkebs  and  Ped-  600;  Beg.  «.  Otway,  4  Cox,  a  a  58; 
dlebs,  §§  1071-1088;  Fubtheb  of  Beg.  n,  Buchanan,  8  Cox,  a  CI  86; 
Unucensed  Business,  §g  1089-109a  Beg.  v,  Lennox,  26  U.  Q  Q.  R  14L 
Incidental,  see  various  places  in  those  Alabama. —  Cousins  u  &,  60  Ala 
titles  referred  to,  and  Crim.  Pra,  118;  Perkins  tx  S.,  50  Ala.  154;  Hen- 
I,  §  469;  U,  §  282;  Stat  Crimes,  §§  20,  back  o.  a,  68  Ala.  628;  Bamettixa, 
22, 151, 156,  854a.  And  see  places  re-  64  Ala.  579;  Oillman  v.  &,  55  Ala. 
f erred  to  in  the  next  four  note&  248;  Merritt  u  S.,  69  Ala.  46L 

2  Ante,  §§  508-5ia  Arkanaae,—  R  u  Adams,  16  Ark. 
^Ante,  g$^  640-660.                               497;  R  v.  Clayton,  82  Ark.  185. 

« ^nte,  §§  672-67a  Connecticut— 8,   v.    Kilboum,  9 

ft  Ante,  §§  818, 82a  Conn.  560. 

•Ante,  %  642.    And  see  %  656,  666.        G^eofvui.— Stringfleld  «.  R,  25  Gs. 
''For  precedents,  see,  besides  the    474 
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§  998.  Unlicensed  dealing  as  merchant.^ —  Subject  to  be 
varied  with  the  terms  of  the  interpreted '  statute,  the  allega- 
tions may  be, — 

That  A.,  eta,  on,  eta  [adding  the  eontinuando  as  at  ante,  g§  81-84  or 
not»  as  the  pleader  ohoosee],  at,  eta,  at  a  oertain  store  and  plaoe  there,*  did 
nnlawfaUy  oarry  on  the  business  of  merchandising  and  dealing^  as  a  mer^ 
chant  \pr,  eta,  adhering  to  the  statutory  terms],  and  did  then  and  there 
and  therein  seU  as  a  merchant  dry  goods  and  groceries  [or^  eta,  according 
to  the  fact]  to  aU  persons  desiring  topurchase.the  same  [or,  certain  articles, 
enumerating  them,  to  one  Z.,  and  certain  enumerated  articles  to  one  Y., 
eta*l  not  having  any  license  or  authority  therefor;  against  the  peace,  eta* 

§  999.  Unlicensed  physician  and  surgeon  J —  An  old  Eng- 
lish precedent,  suggestive  to  the  pleader,  while  yet  he  will  dis- 
card its  surplusage,  and  cover  the  statute  of  his  own  state,  is, — 

That  A.,  eta  [being  an  illiterate  man  and  unskilled  in  the  art  or  faculty 
of  medicine  and  surgery,*  and  devising  and  intending  by  divers  unlawful 

iZZifiois.— Munn  v.  P.,  69  HL  80.  'Rn^nia.— Burner  u  Com.,  18  Orat 

Indiana.-^  Alcott  v.  a,  8  Blackf.  77a 
6;  Henderson  n  a,  50  Ind.  284  West  Virginia.--' B.  v.  Whittier,  18 

fatMOA —TerritoryuReybum,Mo-  W.  Va.  80S,  807. 
Oahon,  134  United  States.—  U.  a  v.  Williams, 

Maaaachuaettiu — Com.    v.  Rice,  9  5  Cranch,  C.  C.  63,  68. 
Met  258;  Com.  n  Stoddard,  2  Cush.       iStat  Crimes,  §§  1011,  1090>109a 

562, 565;  Com  v,  Twitchell,  4  Cush.  Compare  with  ante,  §§  508^ia 
74;  Com  v.  Gee,  6  Cush.  174  ^Ante,  §32. 

JftMOurt.— a  V.  Hardwick,  2  Ma       'Compare  with  ante,  §§  647,  656. 
326;  Wheat  v.  a,  6  Ma  455;  Sim-       « Compare  with  anie,  §  65& 
mons  V.  a,  12  Ma  268;  a  v.  Goode,  24       *  Stat  Crimes,  g  109t 
Ma  861 ;  a  u  Miller,  24  Ma  582;  an       *  I  have  not  servilely  copied  any  of 

North,  27  Ma  464;  a  fK  Cox,  82  Ma  the  precedents.    See,  for  precedents, 

566w  an  Cox,  82  Ma  566;  a  v.  Willis^  87 

Nevada.— S.  «.  Ah  Chew,  16  Nov.  Ma  192;  a  v.  Jacobs,  88  Ma  879;  a  n 

50,  5&  Hardwick,  2  Ma  226;  a  v.  North,  27 

New  Hampshire,— 8.  V.  Fletcher,  6  Ma    464;   a  u  Miller,  24  Ma  532; 

N.  H.  257.  Perkins  n  a,  50  Ala.  154;  Merritt  v. 

New  Tark.—F. «.  Koll,  8Keyes,236.  a,  59  Ala.  46;  Alcott  v.  a,  8  Blackf. 

North  Carolina.—  a  v.  Chadboum,  6;  a  v.  Whittier,  19  W.  Va.  806, 307; 

80  N.  C.  479.  a  V.  Chadboum,  80  N.  C.  479.     [Un- 

PennsylvanicL- Com.  n  Fiegle,  2  licensed  Tictnaling    house.— a  v. 

Phila216:  Com.  n  Fox,  10  Phila.  204  Barrett,  20  R  L  8ia     Unlicensed 

South  CarolincL—Q.  v.  Hayne,  4  detectlTe.— a  v.  Bennett,  102  Ma 

a  a  408.  856.] 

Texas.— &.  v.  Goldman,  44 Tex.  104;       ?  gtat  Crimes,  g  1095. 
Logan  o.  a,  6  Tex.  Ap.  806,   808;        ^  Evidently  not  necessary;  for  the 

Smith  V.  a,  5  Tex.  Apt  818;  An  tie  v.  defendant's  offense  is  not  that  he  is 

a,  6  Tex.  Api  202;  Ellison  v.  a,  6  Tex  illiterate,  but  that  he  has  disobeyed 

Ap.  248L  a  statute  by  conducting  a  medical 
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§  1000.]  8PE0IFI0  OFFENSES.  [bOOK  in. 

means  falsely,  unlawfully,  craftily  and  wickedly  to  deceive  and  defraud 
the  liege  and  faithful  subjects  of  the  lord  the  king  of  their  goods,  chat* 
tels  and  moneys,  to  maintain  his  dishonest  course  of  living  ^J,  on,  eta,  and 
thence  continually  until  the  day  of  the  finding  of  this  indictment  [antej 
§§  81-84],  [to  wit»  for  the  space  of  ten  whole  months  and  more^;  [with  force 
and  arms  *],  at,  etc.  [and  in  divers  other  places  in  said  oounty  ^],  falsely,  un- 
lawfully [impudently,*  and  for  the  sake  of  wicked  gain*]  did  assume  upon 
himself  to  execute,  exercise  and  occupy  the  art»  faculty  and  science  of  a 
physician  and  surgeon,  and  then  and  there  falsely  and  impudently  did  pub- 
lish that  he  was  a  physician  and  surgeon,  and  as  a  physician  and  surgeon 
(lid  give,  administer  and  apply  [Improper,  noxious,  insalubrious  and  most 
dangerous  medicines  as  good  and  salubrious  7]  medicines  to  divers  subjects 
of  the  said  lord  the  king,  afflicted  with  various  infirmities,  diseases  and 
wounds  [in  the  county,  etc.,  to  wit»  in  the  parish,  etc,  in  the  county,  eta, 
and  in  divers  other  places  in  said  county^  he  the  said  A.  never  being  ad- 
mitted, approved  or  allowed  by  the  Bishop  of  Norwich,  in  whose  diocese 
the  said  A.  for  the  whole  time  aforesaid  did  dwell*  and  for  the  same  time 
did  act  and  practice  as  a  physician  and  surgeon,  or,  in  the  absence  of  the 
said  bishop  from  his  diocese,  by  the  vicar-general  of  the  said  bishop^  to  ex- 
eroise  the  said  faculty  ^  [to  the  great  damage,  injury  and  manifest  deceit 
of  very  many  liege  subjects  of  the  said  lord  the  king,  to  the  evil  and  per- 
nicious example,  eta,^*  and]  against  the  peaoe^  eta^' 

§  1000.  Public  shoif  —  (Theatricals^  etc.).— Where  a  stat- 
ute authorizes  the  selectmen  of  the  several  towns  to  '^  license 

and  surgical  practice  without  the  re-  can  be  neither  necessary  nor  desir- 

quired  license.    And  see  ante,  %  848  abla 

and  note.  *  Needless.    Ante,  §  795,  note*  and 

^  This  sort  of  malediction  is  evi-  places  referred  ta 

dentiy  of  no  practical  use,  and  it  ?  As  the  offense  in  no  wise  depends 

better  be  omitted.    If  the  statute  on  the  quality  of  the  medicines  pre- 

makes  a  particular  evil  intent  an  ele-  scribed,  it  is  better  to  omit  this  sort 

ment  in  the  offense,  it  must  be  al-  of  allegation. 

leged  and  proved ;  but  to  charge  what  *  There  is  evidently  nothing  to  be 

is  not  essential  to  its  constitution  can  gained  by  this  sort  of  repetition, 

only  perplex  the  jury  and  obstruct  *This  negation  of  the  license  is  in 

justice.  many  more  words  than  are  either 

2  If  the  statute  makes  the  practice  necessary  or  judicioua    Ante,  §  6^ 

during  a  given  length  of  time  essen-  nota 

tial  to  the  offense,  matter  like  this  in  ^^  Needless.    Ante,  %  48L 

these  brackets,  covering  the   stat-  ^^  Bex  «.  Harsant,  Trem.  P.  GL  242L 

utory   terms,   should   be    inserted.  For  other  precedents,  see  U.  S.  n 

Otherwise  nothing  of  this  is  required.  Williams,  6  Cranch,  C.  GL  6S;  M;  &  n 

s  Unnecessary.    Ante,  §  48.  Gtoldman,  44  Tex.  104;  Logan  o.  S»  5 

^No  reason  is  discoverable  render-  Tex.  Apu  808,  808;  Smith  ix  S.,  5  Tax 

big  the  matter  in  these  brackets  im-  Ap.  818;  Antle  i\  S.,  6  Tex.  Api  SOS; 

portant  Ellison  n  &,  6  Tex.  Api  248;  [a  v, 

^  "  Impudently  ^  is  so  much  in  the  Gary,  4  Wash.  484;  S»  tx  Hathaway, 

nature  of  a  mere  malediction  that  it  106  Ma  288.] 
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OH.  XO.]  XJKLI0EN8ED  BUSINESS.  [§  1001. 

all  theatrical  exhibitions,  public  shows  and  exhibitions  of  any 
description,  to  which  admission  is  obtained  on  payment  of 
money,  upon  such  terms  and  conditions  as  they  shall  think 
reasonable,"  etc.,  then  declares  punishable  one  "  who  shall  set 
up  or  promote  any  such  exhibition  or  show,  or  shall  publish  or 
advertise  the  same,  or  otherwise  aid  or  assist  therein,  without 
a  license  first  obtained,"  ^  the  indictment  may  charge, — 

That  A.»  eta,  on,  eta,  at,  eta,  did  unlawfully  '  set  up  and  promote  a  oer' 
tain  exhibition  and  publio  show,  to  whioh  admission  was  obtained  by  the 
payment  of  twelve  and  a  half  cents  in  money  by  each  person  admitted 
thereto^  the  same  purporting  to  be,  eta  [saying  what],  without  having  first 
obtained  any  license  therefor.  [And  the  said  A.  did  then  and  there  admit 
divers  persons  thereto,  for  a  certain  sum  of  money,  to  wit,  twelve  and  a 
half  cents,  by  each  paid  to  the  said  A.,  to  witness  the  same'];  against  the 
peace,  eta^ 

§1001.  Other  forms — may  be  constructed  on  the  model 
of  these  and  those  in  the  other  chapters  already  referred  to.^ 
The  statutes  are  so  varying  in  terms  that  to  cover  all  would 
require  a  good  deal  of  space  with  small  return  of  profit  to  the 
reader. 

1  Mass.  R  a,  oh.  58,  §§  1,  a  *See    precedents     for    Keeping 

t  xXJnlawfuUy  "  is  not  in  the  form  ferry — without  license.  Wheat  v,  &. 

before  me,  and  it  was  weU  adjudg^  6  Ma  456;  Ter.  n  Bey  bum,  MoCa- 

not  to  be  necessary.    StUl,  in  this  hon,  184    Attomey-at-law, —  unli- 

and  various  other  instances,  I  have  censed   practicing  as^  Reg.  tx  Bu- 

deemed  its  insertion  in  the  forms  to  chanan,  8   Q.  B  888;   Beg^  «.  Bu- 

be  judicious.  chanan,  2  Cox,  G  G  86;  (Dousins  u 

>In  substance  in  the  form  before  8.,  50  Ala.  118;  Simmons  v,  S.,  12  Ma 

me.  yet  the  offense  seems  to  be  fully  268;  a  v.  Hayne,  4-  a  G.  40a    Bro- 

charged  without  this  matter.  ker, —  unlicensed,  Henderson  n,  B^ 

«Com.   V.  Twitchell,  4  Gush.  74  50  Ind.  284    Inns  and  victnaling 

For  keeping  a  dancing-house  unli-  houses,— keeping  unlicensed,  &  v. 

censed,  8  Chit  Grim.  Law,  67a    Un-  Fletcher,  5  N.  H.  257;  a  v.  Adams, 

licensed  theatricals  and  other  amuse-  16  Ark.  497;  Burner  v.  Com.,  18  Orat 

ments,  P.  v.  Koll,  8  Keyee,  236;  Com.  778;   a  tx   KUboum,  9   Conn.  560. 

IX  Fox,  10  Phila.  204;  Oillman  v,  a.  Warehouse  and  elevator,—  keeping 

55  Air.  248;  Com.  v.  Gee,  6  Gush.  174  unlicensed,  Munn  P.  P.,  69  DL  8a 

Daucingand  music,— place  for.  Beg.  Fire-arms  and  ammunition,— ha v- 

IX  Tucker,  2  Q.  R  D.  417,  18  Cox,  CX  ing  without  lioense^  Bd&  tx  Otway, 

a6oa  4Goz,Ga5ft 

For  UNNATUBAL  CBIME,  see  Sodokt. 

UNWHOLESOME  FOOD,  see  Nozioub  ahd  Aduzasr^tid  Fooik 
X7SUBPING  office;  see  ante,  §g  848;  84a 
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CHAPTER  XOL 

USURY.i 

§  1003.  Indictment  statutory. —  Whatever  we  may  deem 
the  nnwritten  law  of  our  states  on  this  subject  to  be,  practically 
no  prosecuting  officer  will  be  likely  to  attempt  an  indictnient 
upon  it,  nor  in  all  the  states  are  there  statutes  available  for  the 
purpose. 

§  1003.  Statute  and  form. —  On  the  statutory  words,  ^  In 
any  case  where  more  than  legal  interest  shall  be  taken,  the 
person  taking  the  same  shall  be  liable  to  indictment  or  present- 
ment, and,  on  conviction,  shall  be  fined  a  sum  not  less  than  the 
whole  usurious  interest  so  taken  and  received,  which  amount 
shall  be  ascertained  by  the  jury  trying  the  case;  provided,  that 
no  fine  shall  be  less  than  ten  dollars,"  the  allegations  may  be, — 

That  A.,  etc,  cm,  etc.,  at»  eta,  unlawfully  and  osurionsly  did  take  and 
receive  of  and  from  one  Z.,  for  the  interest,  nae  ^d  forbearanoe  of  certain 
good  and  valid  bank-notes  treated  between  the  said  A.  and  the  said  X.  and 
oommonly  circulating  as  money,  of  the  amount  and  value  of  two  hundred 
and  thirty-two  dollars,  for  the  space  of  four  months  preceding  said  day,  the 
sum  of  thirty-five  dollars  in  other  such  bank-notes  so  treated  and  circulat- 
ing [the  said  smaller  sum  being  more  than  the  legal  interest  of  six  per 
centum  per  annum,  or  at  that  rate  for  a  longer  or  shorter  period;  to  wit, 
the  true  and  lawful  interest  being  four  dollars  and  sixty-four  cents,  and  no 
more^;  against  the  peace,  etc* 

1  For  the   direct  expositions,  see  'In  substance  as  in  Gillespie  tL  Su, 

Grim.  Law,  II,  §§  1260-1268.    Inoi-  6  Humph.  164   For  other  precedents, 

dental,  Crim.  Pra,  I,  §  58a  see  2  Chit  Crim.  Law,  648;  Bex  v, 

>In  substance  in  the  form  before  Farmer,  Trem.  P.  C.  269;  &  o.  Tap- 

me;  but  being  a  mere  allegation  of  pan«  15  N.  H.  91;  Wilkerson  n  SL,  2 

law,  it  cannot  be  necessary.    Antef  Ind.  546;  &  vl  Williams,  4  Ind.  284; 

§  734  and  note  and  places  there  re-  Malone  tk  8.,  14  Ind.  219. 
ferred  to^  820  and  note. 

For  UTTERING  OOXTNTERFEITS^  see  ante,  %  887-841,  460.  462^  40&-AT2, 

476i  47a 
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CHAPTER  XOIL 

VAGRANCY  AND  OTHEB  LIKE  OFFENSEa^ 

§  1004.  Begging. —  Under  a  statute  to  panish  ^  every  person 

wandering  abroad  or  placing  himself  or  herself  in  any  publio 

place,  street,  highway,  court  or  passage  to  beg  or  gather  alms," ' 

the  allegations  may  be, — 

That  A«,  eta,  on,  etc;,  at,  eta,  unlawfully  did  wander  abroad  in  a  certain 
publio  thoroughfare  there,  begging  and  gathering  alms;  against  the  peaoe^ 
eta* 

§  1005«  Disorderly  and  Idle  persons. —  Where  'Mdle  and 
disorderly  persons,  including  therein  those  persons  who  neglect 
all  lawful  business  and  habitually  misspend  their  time  by  fre- 
quenting houses  of  ill-fame,  gaming-houses  or  tippling-shops," 
are  made  the  subjects  of  punishment,  it  may  be  averred, — 

That  A,  eta  [ante,  ^  74-77],  on,  eta,  and  thenoe  continually  until,  eta 
[ante,  §§  Sl-84],  at»  eta  [ante,  §  80],  was  and  is  an  idle  and  disorderly  per- 
son, and  there  during  all  said  time  has  neglected  aU  lawful  business,  and 
habituaUy  misspent  his  time  by  frequenting  houses  of  ill-ftoie,  gaming- 
houses and  tippling^shops;  against  the  peaoe,  eta  [ante,  §§  65-69].^ 

§  1006.  Incorrigible  rogue — is  the  expression  in  some  Eng- 
lish statutes ;  and,  it  is  believed,  in  American  ones.  But  the 
meaning  of  the  words  will  be  influenced  by  their  connection; 
and,  in  the  absence  of  adjudications,  it  will  suffice  simply  to 
refer  to  an  English  precedent* 

§  1007.  Night-walker. —  To  constitute  one  a  night- walker  at 
the  common  law,  he  must  do  something  beyond  a  mere  walking 
of  the  streets  at  night.  There  must  be  added  the  commission 
of  petty  offenses ;  or,  at  least,  conduct  to  make  him  a  common 

1  As  to  Idleness, — see  Grim.  Law,  See  also,  as  to  begging;  In  re  Haller, 

I,  §g  458-455,  515,  510.    Night-walk-  8  Abb.  N.  G  65. 

Ing, — Grim.  Law,  I,  §  501  and  note;  ^  Com.  u  SuUivan,  5  AUen,  511.  For 

Grim.  Pra,  I,  §§  169, 182;  II,  §  874&  other  precedents,  see  Com. «.  Hawks, 

Yagranej,— Crim.  Law,  I,  §§  515,  18  Allen,  550;  Com.  v.  Norton,  18 

516,  706b    And  see  ante,  §§  828-826.  AUen,  550 ;  Palmer  ti  P.,  48  Miob.  Hi, 

>5Qea4a8d,  §&  415. 

sPdnton  n.  HUl,  12  Q.  R  D.  806.  ^8  Chit  Crim.  Law,  68t 

578 
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naisance.^  8tiU  it  is  believed  that,  by  the  better  opinion,  this 
added  matter,  which  from  its  nature  may  be  general,  need  not 
be  alleged  in  minute  terms,'  and  that  the  following  form,  with- 
out the  words  here  given  in  brackets,  will  suffice,  while  by  all 
opinions  it  will  be  adequate  with  them:  — 

That  A^  eta,  on,  eta  [adding^  and  thenoe  oontinuaUy  until,  eta,  «§  at 
ante,  §§  81-64,  or  not,  as  the  pleader  ohooeee],  at^  eta,  was  a  common  night- 
walker,  walking  and  peiambnlating  in  and  through  the  streets  at  unsea- 
sonable hours  of  the  night  without  lawful  business^  for  unlawful  and  evil 
purposes,  and  to  the  disturbanoe  of  all  good  and  weU-disposed  people  [to  wit, 
say  what: '  as^  for  example,  for  the  purpose  of  prostitution];  against  the 
peace,  eta  [perhaps  adding,^  to  the  common  nuisance  of  all  the  people].* 

§  1006«  Truancy^ — as  to,  see  the  note.* 
§  1009.  Tagabond  and  rogne^ —  as  to,  see  the  note.^ 
§  lOlO.  Yagraney « —  The  statutes  creating  this  oflFense  differ 
in  their  terms;  and  the  indictment  is  required  simply  to  cover, 
in  due  form,  the  interpreted  *  words  on  which  it  is  drawn.*  If, 
for  example,  it  is  made  a  misdemeanor  for  one  having  no  ap- 
parent means  of  subsistence  to  neglect  to  apply  himself  to  some 
honest  calling,  the  averments  may  be, — 

That  A.,  eta,  on,  eta,  at,  eta,  and  thenoe  oontinually  until,  eta,  did, 
having  no  apparent  means  of  snbeistenoe,  unlawfuU j  neglect,  fail  and  re- 
fuse to  apply  himself  to  any  honest  callings  but  did  there  during  all  said 
time  habitnaUy  loiter  around  drinking-salooos  and  gambling-houses; 
against  the  peaoe^  eta^' 

iCrim.  Law,  I,  §  601;  Thomas  v.  &,  ^Ante,  §  82L 

65  Ala.  2e0;  ante,  §§  828-820.  *For  this  and  various  expositions 

'Grim.  Pra,  II,  g  874a.  of  the  statutes,  oonsult  Taylor  dl  &, 

s  Thomas  u  &,  sttpro.  09  AJtL  19;  In  re  Gonroy,  54  How.  Pr. 

«^n^e,§775.  482;   P.  «.  Oatholio  Protectory*  61 

*  For  forms  and  precedents,  see  How.  Pr.  445;  Toney  cl  &,  60  Ala.  97; 

Crim.  Pra,  II,  §  874a;  Thomas  «.  &,  £^  parte  Bhrchfleld,  52  Ala.  877;  In 

mpra;  Com.  v.  Norton,  18  Allen,  560;  re  Way,  41  Mich.  299;  and  the  subse- 

8.  V.  Dowers,  45  N.  H.  548.    Feeding  quent  oases  oited  to  this  section, 

armed  prowlers,—  see  Vaughn  n,  EL,  ^^  Brown  v.S.,2  Lea,  15&    For  other 

8  Coldw.  102.  forms,  see  S.  «.  Custer,  65  N.  C  389: 

•O'MaUa  v.  Wentworth,  65  Me.  129.  Walton  u.  a,  12  Tex.  Api  117;  Boulo 

7Crim.  Law,  I,  §  515;  Beg.  v.  Mid-  n  a,  49  Ala.  8& 
dlesez  Justices,  2  Q.  R  D.  516;  lionok 
fk  Hilton,  2  Ex.  D.  26a 

For  VOTING,  see  EiSbctiok  Offenses. 

WAOES,  see  Ck)NSFiRAOT;  Labob  Offewbeh^ 
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CHAPTER  XOIIL 
WAY.i 

$  lOll-lOlSL  Introduction  and  general  fonniihL 

1014-1030.  Ordinary  and  turnpike  streets  and  roadfc 

1021,102a  Bailway& 

102a  PubUobridgea 

1024^  1025.  Public  squares  and  plea8ure-ground& 

1020-1028L  Rivers  and  other  ways  by  water. 

1029L  Harbors  and  public  ponda 

§  1011  •  Scope  and  order  of  chapter. —  It  is  within  the  scope 
of  this  chapter  to  consider  so  much  as  belongs  to  this  volume 
of  the  offenses  against,  I.  The  ordinary  and  turnpike  streets 
and  roads;  II.  The  railways;  III.  The  public  bridges;  IV. 
The  public  squares  and  pleasure-grounds;  Y.  The  rivers  and 
other  ways  by  water;  VL  The  harbors  and  public  ponds.  But, 
before  proceeding  with  this,  let  us,  according  to  the  common 
course  of  this  volume,  bring  under  contemplation  a  — 

§  1012.  General  formula  for  the  Indictment.—  Such  for- 
mula can  be  accurate  only  in  outline,  to  be  varied  with  the 
differing  statutes  and  special  facts ;  as, — 

That  A.,  eta  [ante,  g§  74-77],  on,  eta  [ante,  §  80,  and  in  many  oircum- 
stanoes  adding  the  eontinuando  as  at  ante,  §§  81-84],  at»  eta  [ante,  g  80], 
did  unlawfuUy  obstruct,  eta  [setting  out  the  obstruction; '  or,  neglect  to 
keep  in  repair,  eta,  particularizing  the  condition  of  the  way  and  its  needs'] 
a  certain  public  highway  there  duly  established^  [or,  navigable  river  and 
public  water-way  for  vessels  (the  pleader  wiU  ordinarily  add  its  name);  or, 
public  common  and  pleasure-ground  duly  established;  or,  eta,  according  to 
the  fact],  whereon  the  people  were  at  aU  times  entitled  to  be,  travel  and 
pass,  so  that»  eta  [according  to  the  special  fact];  to  the  common  nuisance 

of  aU  the  people,*  against  the  peace,  eta  [ante,  gg  66-69].* 

» 
1  For  the  direct  expositions  of  the    II,  g  827;  Stat  Crimes,  g§  90, 156, 164, 
law  of  this  subject,  with  the  plead-    note,  206,  284,  208^  801-808,  879,  006b 
ing,  evidence  and  practice,  see  Crim.    d27, 928, 97a 
Law,  n,  §§  1264-1287;  Crim.  Pra,  II,       > Crim.  Pra,  n,  g  10621 


;  1042-1057.  Incidental,  Crim.  Law,       >  Id.,  §1047. 
I,  gg  108,  178-175,  227,  286,  241,  244,       '« Id.,  g§  1046, 105t 
245,  265,  841,  419-421,  531,  792,  829,        ^^in^e,  §775. 
1061.1081;  II,  g§  667,  669.  690;  Crim.       ^For  forms  and  precedents,  see 
Pra,  I,  gg  58, 63, 441, 469, 470, 486, 488e;    Archb.  Crim.  PL  &  £v.  (19th  ed.)  966, 
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§  1013.]                                  8PE0IFI0  OFFENSES.  [bOOK  TO, 

§  1013.  As  to  whieli. —  While  this  formnla  will  be  suggest- 
ive, and  it  has  served  as  ground  for  collecting  the  references  to 
the  precedents  in  the  order  of  the  states,  the  pleader's  chief  re- 
liance should  be  on  the  forms  to  follow.    And  -^ 

968,  970,  980,  982,  984;  8  Chit  Grim.  Beg.  v.  Hadfield,  Law  R  1  C  C  253, 

Law,  577-4^,  594-^1;  4  Went  PL  11  Cox,  G  a  674;  Beg.  v.  Hardj,  Law 

157-199,  822-224,  845;  6  id.  401,  405-  R  1  G  Q  278, 11  Cox,  C  G  656;  Beg. 

418,427;  2Cox,GG  Apid;  6  id.  Api  tx  Gate  Folf ord,  Deara  &  R  74  7  Cox, 

23,  74,  75,  115;  Bex  v.  H.  P.,  Trem.  P.  G  G  230;  Beg.  v.  Bradford,  Bell,  268. 

G  196;   Bex  v.  Baxter,  Trem.  P.  G  8  Cox,  G  G  809:   Beg.  n  FoUford, 

196;BexuFan8haw,Trem.P.G199;  Leigh  &  G  403,  9  Cox,  GG  453;  B^. 

Bex  IX  Harvey,  Trem.  P.  G  197;  Bex  «.  Hoiroyd,  2  Moody  &  R  339;  Bex  n 

n  Essex.  Trem.  P.  G  205;  Bex  u  Uptou-on-Seyem,  6  Car.  &  P.  133; 

Stains,  Trem.  P.  G  207;  Bex  v.  Noiv  Beg.  v.  Botfield,  Car.  &  M.  151;  Beg. 

wiob,  Trem.  P.  G  208;  Beg.  «.  Saint-  tx  Maybury,  4  Fost  &  F.  90;  Beg.  u 

hill,  2  Ld.  Baym.  1174;  Cumberland  Dobson,   1  Cox,  G  G  251;   Beg.  tx 

tx  Bex,  3  B.  &  P.  354;  Bex  tx  Stoogh-  United  Kingdom  Eiea  TeL,  9  Cox, 

ton,  2  Saund.  157;  Bex  ix  Harrow,  4  G  G  137;  Beg.  tx  Borrell,  10  Cox,  G 

Bur.  2090;  Bex  t;.  Stead,  8  T.  R  142;  G  462;  Beg.  ix  Monaghan,  11  Cox,  G 

Bex  tx  West  Biding  of  Yorkshire,  2  G  608;  Beg.  tx  Spence,  11  U.  G  Q.  R 

East,  342;  Bex  tx  Liverpool,  3  East^  31;  Be&  tx  Great  Western  Bailway, 

86;  Bex  tx  Russell,  6  East,  427;  Bex  21  U.  G  Q.  R  555;  Beg.  tx  Ottawa, 

tx  Salop,  13  East,  95;  Bex  v.  Kent,  13  eta  Boad,  42  U.  C.  Q.  B.  47a 

East  220;   Bex  u  Winter,  13  East  Alabama,— 8,  tx  BeU,  5  Port  365; 

258;  Bexu  Kent  2  M.  &  a  518;  Bex  Freeman  tx  a,  6  Port  372;  Primtxa, 

t;.  Kerrison,  3  M.  &  a  526;  Bex  tx  St  86  Ala.  244;  Blann  tx  R,  39  Ala.  853; 

Giles,  5  M.  &  a  260;  Bex  v.  Devon,  4  Nowlin  tx  a,  49  Ala.  41;  Malone  tx  a, 

R  &  G  670;  Bex  tx  Bussell,  6  R  &  51  Ala.  65,  56. 

G  666;  Bex  ix  Wright  1  A.  & R  484;  Arkan9as.^S.  tx  Holman,  29  Ark. 

Bex  v.  Ward,  4  A.  &  R  384^408,  note;  58. 

Bex  IX  Tindall,  6  A.  &  E.  143;  Beg.  tx  Cannectieut'S.  v.  Brown,  16  Conn. 

Barton,  11  A  &  R  348;  Beg.  t;.  Der-  54 

byshire,  2  Q.  R  745;  Beg.  t;.  Midville,  Indiaruu—  Butler  tx  R,  17  Ind.  450; 

4  Q.  R  240;  Beg.  v.  New  Sarum,  7  Q.  B.  v.  liathis,  21  Ind.  277;   Neader- 

R  941;  Reg.  tx  Great  North  of  Eng-  houser  tx  a,  28  Ind.  257,  259;  Allison 

land  Railway,  9  Q.  R  815,  2  Cox,  G  G  v.  a,  42  Ind.  854;  a  tx  Day,  62  Ind. 

70;  Reg.  t;.  Ely,  15  Q.  R  827,  4  Cox,  488;  R  tx  Baker,  68  Ind.  417;   R  tx 

G  G  281;  Beg.  t;.  Turwpston,  16  Q.  R  Mainey,  65  Ind.  404;  Mauok  tx  R,  66 

109,  4  Cox,  C.  G  849;  Beg.  v.  Denton,  Ind.  177;  R  tx  Stewart  66  Ind.  565. 

18  Q.  R  761,  Dears.  3;  Beg.  v.  Betta,  Jotoa.  — a  tx  Davenport  eto.R  Co. 

16  Q.  R  1022;  Beg.  tx  Waverton,  17  47  Iowa,  607. 

Q.  R  562,  2  Den.  G  G  340,  5  Cox,  G  G  Maine.S,  tx  Sturdivant  21  Mei  9; 
400;  Beg.  v.  Sturge,  3  Ellis  &  R  734;  a  t;.  Portland,  eta  R  Ca,  58  Mol  46; 
Beg.  t;.  Russell,  3  Ellis  &  R  942;  Reg.  &,  tx  Grand  Trunk  Ry.  Ca,  59 Ma  189. 
tx  Ramsden,  Ellis,  R  &  R  949;  Reg.  Maryland.--  Wroe  tx  R,  8  MdL  416. 
tx  Longton  Gas  Ca,  2  Ellis  &  R  651;  Masaachuaetts,—  Com.  tx  Spring- 
Beg,  tx  Train,  2  R  &  a  640;  Beg.  tx  field,  7  Mass.  9;  Com.  tx  Gowen,  7 
Stephens,  7  R  &  a  710;  Beg.  tx  Clark,  Mass.  878;  Com.  tx  Hall,  15  Mass.  240; 
Law  R  1  G  G  5i  10  Cox,  G  G  338;  Com.  u  North  Brookfield,  8  Pick.  463; 
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Abatement — (Con  tirmando  —  Description  of  place). — If  there 
is  a  probability  that  a  jadgment  of  abatement  may  be  asked, 
the  thing  to  be  abated  shoald  be  alleged  as  continuing;  and, 
beyond  this,  if  an  officer  is  to  be  required,  by  a  writ  or  order 
from  the  court,  to  remove  an  obstruction  or  perform  any  other 
act  of  the  sort,  the  indictment  must  so  specify  the  place  and 
thing  that  he  can  identify  them, —  particulars  not  by  the  bet- 
ter opinion  essential  in  other  circumstances.^ 

I.  The  Ordinaby  asb  Tubnpieb  Stbebts  and  Boads. 

§  1014.  ObstFuetlng  common  highway. —  For  the  obstruc- 
tion of  an  ordinary  street,  a  common  English  form  for  the  in- 
dictment is,  — 

€k>iii»  V.  NewbuTTport  Bridge,  9  Pick  port,  eta  Plankroad,  5  Parker,  G.  C. 

142;  Ck>ixL  V.  Fisk,  8  Met  288;  Com.  u  604;  P.  v.  New  York  Centralt  eta  R. 

AUen,  11  Met  408;  Com.  v.  Belding,  Ca,  74  N.  Y.  302. 

18  Met  10;  Com.  v.  King,  18  Met  115;  North  Carolina.^  &  «.  Pool,  2  Dev. 

Com.  V.  Alger,  7  Cush.  53;   Com.  v.  202;  a  v.  Halifax,  4  Dev.  845, 846;  Q. 

Central  Bridge,  12  Cush.  242;  Com.  v.  v.  Cobb,  1  Dev.  &  Bat  115;  S.  v.  King. 

Hicks,  7  AUen,  578;   Com.  u  New-  8  Ire.  411;  &  t;.  Patton,  4  Ire.  16;  & 

buryport,  108  Mass.    129:    Com.  v,  v,  Yarrell,  12  Ire.  180;  S.  u  Hinson, 

Bakeman,  105  Mass.  58;  Com.  u  Eil-  82  N.  G  507;  a  u  McDowell,  84  N.  a 

lian,  109  Masa  845;  Com.  n  Glouces-  79a 

ter,  110  Mas&  491;  Com.  v.  Goodnow,  0/iia— Matthews  v.  &,  25  Ohio  St 

117  Mass.  114  586. 

Michigan, — P.  v.  Carpenter,  1  Mich.  PennsylvanicL —  Respublica  v.  Ar- 

27a  nold,  8  Yeates,  417;  Werfel  v.  Com.,  5 

MiasissippL — McCarty   vl    &,    87  Binn.  65;  Com.  u  Eckert,  2  Browne 

Misa  411, 4ia  (Pa.),  249;  Com.  v.  Church,  1  Barr, 

MisaourL—S.  v.  Fleetwood,  16  Ma  105;  Com.  u  Bowman,  8  Barr,  202 

448;  a  n  Tnley,  20  Ma  422;  a  v.  Com.  v.  Reed,  10  Casey  (Pa.),  275 

Levens,  22  Ma  469;  a  v.  Rislej,  72  Phillips  v.  Cool,  8  Wright  (Pa.),  197 

Ma  609;  a  v.  MoOay,  74  Ma  80a  Zug  v.  Com.,  20  Smith  (Pa.),  188 

Montana,—  Territory  t;.  Ashby,  2  0>m.  v,  Wentworth,  Brightly,  818w 

Mon.  Ter.  89,  90.  Bhode  Jdand,--  a  v.  Peokham,  9 

New  Hampshire,—  a  v.  Lord,  16  R  L  1. 

N.  H.  857;  a  v.  Hall,  2  Fost  (N.  H.)  Tennessee,— B.  v.  Murfreesboro^  11 

884;  a  u  Canterbury,  8  Fost  (N.  H.)  Humph.  217;  a  tx  McElroy,  8  Heisk. 

195;  a  u  Wentworth,  37  N.  H.  196;  69;  a  v,  Bellville,  7  Baxter,  54a 

a  V,  Northumberland,  46  N.  H.  156;  Tea?a&— Meuly  v,  a,  8  Tex.  Ap.  882L 

a  V,  Beokman,  57  N.  H.  174  Vervumt—B.  v,  Wilkinson,  2  Yt 

New  Jersey,— ^n, Turnpike,  1  Har-  480;  a  v.  Day,  8  Vt  188;  a  v,  Whit- 

rison,  222.  tingham,  7Yt  890;  a  v,  Newfane,19 

New  Forfc— Waterford,  eta  Turn-  Vt  422;  a  tx  Bosworth,  18  Vt  402; 

pike  V.  P.,  9  Barb.  161;  P.  v.  Branch-  S.  v.  Vermont  Central  R  Ca,  27  Vt 

iCiim.  Pra,  II,  §§  866,  870,  871;  ante,  g  442  and  note. 
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§  1015.]  SFECIFIO  OFFENSES.  [bOOK   m. 

That  A.,  etc.,  on,  etc.,  and  thence  continuallj  until  the  day  of  the  finding 
of  this  indictment  ^  [with  force  and  arms  *],  at,  eta,  in  a  certain  street  there 
called  M.  street,  being  the  queen's  common  highway,  used  tpr  all  the  liege 
subjects  of  our  lady  the  queen,  with  their  horses,  coaches,  carts  and  car- 
riageSk  to  go,  return,  pass,  repass,  ride  and  labor,  at  their  free  will  and  pleas- 
ure,' unlawfully  and  injuriously  *  did,  etc.  ^tting  out  the  obstruction;  as, 
put  and  place  three  empty  drays,  and  did  there  during  all  said  time  and 
every  day  thereof  unlawfully  and  injuriously  permit  and  suffer  the  said 
empty  drays  respectively  to  be  and  remain  in  and  upon  the  queen's  com- 
mon highway  aforesaid  for  the  space  of  several  hours,  to  wit»  for  the  space 
of  five  hours,  on  each  of  the  said  days''];  whereby  the  queen's  common 
highway  aforesaid  was  during  all  said  time  and  on  each  day  thereof  there 
obstructed  and  straitened,  so  that  the  liege  subjects  of  our  lady  the  queen 
could  not  go,  return,  pass,  repass*  ride  and  labor,  with  their  horses,  coaches, 
carts,  and  other  carriages,  in,  through  and  along  the  queen's  common  high- 
way aforesaid,  as  they  ought  and  were  wont  and  accustomed  to  do;  to  the, 
eta  [the  proper  conclusion*  is  given  antet  §§  776^  TTiy 

§  1016.  Another. — It  is  not  possible  to  constmct  a  form 
which  the  jadicions  pleader  will  not  more  or  less  modify  with 
the  changing  facts,  as  well  as,  if  on  a  statute,  adapt  to  the 
statutory  terms.  Ordinarily,  with  us,  it  will  be  judicious  to 
allege, — 

That  A^  etOL,  on,  eta,*  at,  eta,  in  and  upon  a  certain  public  highway 
there  duly  established,  called  M.  street  [or,  leading  from  N.  to  O.*],  did  un- 

103;  S.  CL  Vermont  Central  R  Ca,28  *I  should  practically  retain  ''un- 

Vt  583;  a  «.  Jericho^  40  Vt  18 1  lawfuUy,"  though  it  is  not  necessary. 

West  Vityinia.—  Parkinson  «.  S.,  2  unless  to  cover  the  terms  of  a  statute. 

W.  ya.68a  Grim.Pra,  I,g508;II,g54a  Forthe 

TTMOOfmn.— StoughtonnSi,6Wi&  superfluous  "injuriously"  it  would 

29t  be  difficult  to  discover  any  sort  of 

1 1  have  adapted  the  form  of  the  reason. 

eontintuindo  to  the  suggestions  ante,  *  Not  all  of  this  is  necessaiy. 

§g  8^-64  *  In  the  form  before  me  there  ia  a 

>  Needless.    Ante,  §  4a  good  deal  of  surplusage  here. 

s  Whatever  be  the  propriety  of  this  "^  Archb.  Crim.  PL  &  Bv.  (10th  ed.) 

long  setting  out  of  the  uses  of  the  640,   (19th   ed.)  966;     [Giardina   v. 

highway  where,  as  in  England,  there  Greenville,  70  Misa  896.] 

are  differing  uses  established  by  pre-  <The   reader  will  perceive   tiiat» 

soription,  it  is  needless  with  ua  The  though  the  continuando  is  not  at  this 

uses  of  our  highways  are,  in.  general,  its  usual  place,  it  is  given  further  on. 

ascertainable  as  of  law,  and  they  are  But  in  many  cases  it  is  better  here, 

uniform.    Therefore  it  suffices,  and  and  in  some  others  it  is  best  omitted, 

it  is  deemed  better,  simply  to  say,  *  Something  more  identifying  in 

'^  in  a  certain  duly  established  high-  description  than  an  allegation  which 

way  and  public  street  there,  called  would  be  sustained  by  proof  of  any 

M.  street***  omitting  the  other  matter  highway  in  the  county  is,  by  a  part 

in  the  text    CnnL  Pra,  II,  §§  1045-  of  our  courts,  required.    CrlnL  Pra» 

105L  n,  §  1051;  a  V.  Stewart  66  Ind.  555w 
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lawfully  put  and  place,  eta  [as  in  the  last  section;  OTf  did  unlawfully  erect, 
put  and  place  a  certain  stall  for  the  exposing  to  sale  and  selling  of  fruit 
and  confectionery;  ^  cr,  build  and  erect  across  said  highway  a  certain 
fence; '  or,  dig  and  cut  a  certain  deep  ditch  along  and  across  said  highway; ' 
cr^  cause  and  permit  divers  wagons,  carts  and  carriages  to  the  number  of 
fifty  and  more  and  many  horses  to  stand  and  remain;  ^  or,  dig  up  and  re- 
move from  said  highway  great  quantities,  to  wit,  one  thousand  cords  and 
more,  of  stone  and  earth;  *  or,  etc.,  setting  out  the  injury  or  obstruction  ac- 
cording to  the  fact],  whereby  said  common  highway  was  then  and  there 
rendered  dangerous  and  impossible  to  be  traveled  [or,  eta,  stating  the  pai> 
ticular  effect],  and  did  then  and  thence  continually  until  the  day  of  the 
finding  of  this  indictment,  and  still  does,  there  unlawfully  continue  the 
same;  to  the  common  nuisance  of  all  the  people  [ante,  gg  775,  777],  against 
the  peace,  eta* 

§  1016.  Turnpike  roads  —  have  the  same  protection  as  ordi- 
nary  public  roads,  and  follow  the  same  rules,  except  as  their 

Therefore  in  a  state  where  the  ques-  C^ate, — obstructing  travel  by  erect- 

tion  has  not  been  adjudged,  the  pru-  ing  a.    8  Chit    CrioL  Law,  618:  4 

dent  course  is  to  follow  one  of  the  Went.  PI.  197,  198;  6  id.  401,  402,  405. 

forms  in  the  text,  or  devise  some  Timber,  dirt   etc. —  Putting,   in 

equivalent  street    8  Chit  Crim.  Law,  623,  625; 

1  Com.  V.  Went  worth.  Brightly,  8ia  Bex  v.  Harvey,  Trem.  P.  G  197;  Com. 

'^a  V.  Risley,  72  Ma  609;  Com.  v.  u  King,  18  Met  115. 

Gowen,  7  IVfasB.  878;  S.  «.  Stewart,  66  Flooding, —  by  damming  streams 

Ind.  555;  Rex  v.  Stead,  8  T.  R  142;  and  other  like  meana    Respublica 

Beg.  V.  Spence,  11  U.  C.  Q.  R  81;  8  v.  Arnold,  8  Yeates,  417;  a  v.  Lord, 

Chit  Crim.  Law,  607,  610,  611,  6ia  16  N.  H.  857;  Prim  v.  a,  86  Ala.  244; 

•a  V,  Day,  52Ind.  483;  Com.  v.  Beld-  Beg.  u  Maybury,  4  Fost  &  F.  Oa 

ing,  13  Met  10;  8  Chit  Crim.  Law,  611.  Banning  horse,— so  as  to  inter- 

4  Bex  u  Russell,  6  East,  427;  8  Chit  rupt  travel    a  v.  Fleetwood,  16  Ma 

Crim.  Law,  625,  626b  44a 

ft  Reg.  V.  Train,  2  R  &  a  64a  Altering  conrae.— Freeman  v.  a, 

*  For  forms  and  precedents,  see  a  6  Port  872b 

large  part  of  the  places  referred  to  Orer  railroad, — carrying  street, 

an^e,^  1012b    For  some  particular  ob-  by  bridge,  improperly.    P.  u  New 

structions,  see,  in  addition  to  the  York  Central,  etc.  R.  Ca,  74  N.  Y.  802. 

places  already  oited  to  this  section, —  Engines  and  cars,— railroad  ob- 

DiggrinST*  remoring  dirt,  ete. —  in  structing  highway  by.    a  u  Grand 

and  from  street    8  Chit  Crim.  Law,  Trunk  Ry.  Ca,  59  Ma  189. 

615,  ^0;  Rex  v.  Winter,  18  East,  25a  Contrary  to  charter,— acts  of  rail- 

Bailding, —  permanent  or  tempo-  way  company,  obstructing  common 

rary,  obstruction  partial  or  full.    8  road  by.    Reg^  v.  Great   North  of 

Chit   Crim.  Law,    612,  615,  617;  4  England  Ry.  Ca,  9  Q.  R  815,  2  Cox, 

Went  PL  191 ;  Reg.  v.  Fullf ord,  Leigh  a  G  70. 

&  C.  408,  9  Cox,  G  G  458;  Com.  v.  Footway,— obstructing.    Reg.    tx. 

Goodnow,  117  Masa  114;  a  v.  Ver-  Longton  Gas  Ca,  2  Ellis  &  £.  651; 

mont  Central  R  Ca,  27  Vt  108;  Rex  Regr  v.  Betts,  16  Q.  R  102& 
V.  Wright,  1  A.  &  E.  484b 
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ohartera  otherwise  provide ;  ^  so  that  no  separate  forms  of  the 
indiotment  for  obstracting  them  are  here  reqaired.' 

§  1317.  Non^repalr. — The  allegations  for  non-repair  are  com- 
monly in  the  precedents  more  expanded  than  is  strictly  neces- 
sary, nor  are  the  authorities  entirely  distinct  as  to  what  they 
must  contain.  In  "  Criminal  Procedure  "  •  this  is  duly  explained ; 
and  it  will  suffice  for  this  place  to  set  down  what  is  believed  to 
satisfy  all  opinions,  mainly  following  a  much-employed  English 
precedent;  thus, — 

That  A.,  eta  [in  most  cases  a  mnnioipal  corporation,  ante,  §§  7S,  79^  on, 
eta,  and  thence  continuaUj  ontU  the  daj  of  the  finding  of  this  indictment, 
at,  eta,  was  and  stiU  is  under  the  legal  duty  to  keep  in  due  and  proper 
repair^  a  certain  common  highway  called  M.  street  [or,  eta,  as  at  ante, 
§  1015],  there  during  aU  said  time  duly  established  and  being  [for,  and 
used  by,  aU  the  people,  with  their  horses,  coaches,  carts  and  other  carriages 
to  go,  return,  pass,  repass,  ride  and  labor  at  their  free  wiU  and  pleasure^]; 
and  that  a  certain  part  of  the  said  common  highway  [called  N.  Lane,  situate, 
l^ang  and  being  in  the  town  of  O.  in  said  oounty,  extending  from  a  certain 
field  there,  called ,  unto  a  certain  bridge  called bridge,  contain- 
ing in  length  forty  yards,  and  in  breadth  eight  yards  ^,  was,  during  aU  said 

1  Crim.  Law,  II,  g  1270.  probably  authorities  which  hold  it  to 

*  Gate.—  For  unlawfully  shutting  be  necessary,  they  are  believed  not 
a  gate,  a  v.  Day,  8  Vt  188;  a  fk  Bos-  to  be  weU  founded.  Crim.  Pxtx,  U, 
worth,  18  Vt  40a  §§  1045-1047.    Still,  if  the  pleader 

s  Crim.  Pra,  II,  g§  104d-104a  doubts,  or  if  there  is  reason  to  fear 

*  There  may  be  circumstances  in  that  his  court  wiU  hold  to  the  cod- 
which  the  averment  of  this  duty  is  trary  or  even  doubt,  safety  lies  in 
required,  but  it  is  not  commonly,  the  insertion  of  the  allegation.  l>e- 
Crim.  Pra,  II,  §  1044.  Perhaps,  where  fects  at  various  places  —  (Addi* 
it  is  essential,  some  will  choose  to  tional  counts).— In  Archbold  it  is 
say  also  how  the  duty  arosa  Bex  v,  said:  *<If  there  be  other  parts  of  the 
Stoughton,  2  Saund.  (Wms.  ed.)  157  highway  out  of  repair,  within  the 
and  notes;  8  Chit  Crim.  Law,  587.  same  parish  [in  a  case  where  the  par- 

'^The  matter  in  these  brackets  is  ish  is  the  party  indicted],  insert  other 

common  in  our  own  precedents  as  counts   specifying   them.**     Archb. 

weU  as  in  the  English.    Still  it  is  be-  CriuL  PL  &  £v.  (19th  ed.)  970.    To 

lieved  not  to  be  necessary  in  a  state  this  no  authorities  are  cited.    In  rsa- 

where  only  one  sort  of  highway  is  son,  the  direction  cannot  be  sound; 

known  to  the  law.    CriuL  Pra.  II,  but,  on  the  other  hand,  the  different 

§  1045.  places  should  be  specified,  one  after 

'This  minute  description  of  the  the  other,  in  the  same  count    A 

locality  of  the  defect  does  not  accord  second  count  is,  in  essence,  a  second 

with  the  precedents  for  other  of-  indictment  Crim.  Pro,  I,  §§  421, 42dL 

fenses,  where  no  writ  or  order  to  an  It  is  never  good  to  insert  the  part  of 

officer  commanding  him  to  do  some-  an  offense  in  one  count  and  the  rest 

thing  at  the  place  is  to  be  asked  for  in  another.    But  what  is  deemed  a 

(ante,  g  1018);  and  though  there  are  complete  offense  is  charged  in  each 
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time,  and  still  is,  there  verj  ruinous,  miry,  deep,  broken  and  in  great  decay, 
for  want  of  due  reparation  and  amendment  of  the  same;  so  that  the  people 
could  not  there  during  all  said  time  go,  return,  pass,  repass,  ride  and  labor 
with  their  horses,  coaches,  carts  and  other  carriages  in,  through  and  along 
the  said  common  highway  as  they  ought  and  were  wont  and  accustomed 
to  do,  without  great  danger  of  their  lives,  and  the  loss  of  their  goods;  ^  to 
the  common  nuisance  of  all  the  people  [ante,  §§  775,  777, 1015],  against  the 
peace,  eta> 

§  1018.  Not  making  road. —  Similar  to  the  foregoing  is  the 
indictmeiit  for  neglecting  to  open  and  work  a  highway  which 
by  competent  authority  has  been  laid  out.' 

§  1019.  Neglects  by  roa4  officers — are  a  species  of  offlpial 
midcondact,  within  explanations  already  made/  Also  the  in- 
dictment may  partake,  more  or  less  according  to  the  circum- 
stances, of  that  for  non-repair  just  given.* 

count    Now,  if  a  highway  is  in  the  849;  Reg.  v,  Wayerton,  17  Q.  R  562, 
entire  length  of  what  is  within  the  2  Den.  G.  O.  840, 5  Cox,  a  Q  400;  Beg. 
jurisdiction  of  the  court  defective,  v.  Denton,  18  Q.  R  761,  Dears.  8;  Reg. 
no  one  maintains  that  there  are  as  v.  Gate  Fulford,  Deara  &  B.  74^  7 
many  separate  offenses  of  n,on-repair  Cox,  CL  C.  230;  Reg.  v,  I^msden,  Ellis, 
as  there  are  feet  or  rods  of  such  de-  R  &  E.  940;  Rex  v,  Upton-on-Severn, 
fective  way.    Then,  if  there  are  de-  6  Car.  &  P.  138. 
fective  places,  with  intervals  of  good  AlabamcL —  Nowlin  v,  S.,  49  Ala.  41. 
road  between,  is  it  otherwise?    To  MassachMsetta. — Com.   v.   Springs* 
hold  that  then  there  i^  a  separate  field,  7  Mass.  9;  Com^  v.  North  Brook- 
offense  for  each  defective  place  is  field,  8  Pick.  468. 
equally  absurd  with  the  other.    It  New  Hampshire. —  S.  v.  Northum- 
seems   to   me^   therefore,  that  the  berland,  46  N.  H.  156. 
pleader  ought  to  be  safe,  and  before  New  Jersey, — &  v.  Turnpike,  1  Har^ 
most  courts  will  be^  if  he  charges  all  risen,  222. 

the  defects  in  one  count;  and  that  New  York, —  Waterford,  eta  Tum- 

the  peril  lies  in  the  opposite  course,  pike  v.  P.,  9  Barb.  161;  P.  v.  Branch* 

1  The  allegation  here  is  needlessly  port,  etc.  Plankroad,  6  Parker,  C  C 

verbose;  but  whatever  we  deem  of  604. 

its  necessity,  I  should  practically  pre-  North  Carolina, — S.  v.  Pool,  2  De  v. 

serve  something  of  it  202;  a  v.  Patton,  4  Ira  16;  S.  tx.  Mc- 

s  Archb.  Crim.  PL  &  Ev.  (10th  ed.)  Dowell,  84  N.  a  79a 

642»  (19th  ed.)  970.    For  other  forms  Pennsylvania.^  Phillips  u  Com.,  8 

and  precedents,  see  8  Chit.  Crim.  Wright  (Pa.),  197. 

Law,  577-589;  4  Went  PL  157-179,  Tennesse&^S,  v.  Murfreesboro',  11 

184;  6  id.  4Q6-416;  6  Cox,  C.  a  Api  Humph.  217;  a  v.  Bellville,  7  Baxter, 

74^  75;  Rex  v,  Stoughton,  supra;  Rex  548. 

V.  Harrow*  4  Bur.  2090;  Rex  v.  St  West  Ftrgrtnio.— Ftokinson  u  a,  2 

Qiles,  5  M.  &  a  260;  Rex  tx.  Liverpool,  W.  Ya.  589. 

8  East,  86;  Rex  n  West  Riding,  7  '  For  precedents,  see  a  tx  Newfane, 

East,  588;  Reg.  u  Barton,  11  A.  &  E.  12  Vt  422;  a  u  Jericho,  40  Vt  121. 

848;  Reg.  v,  MidviUe,  4  Q.  R  240;  Reg.  *Ante,  §  680  e^  <eg. 

V.  Turweston,  16  Q.  R 109, 4  Cox,  G  a  <  For  precedents^  see  8  Chit  Crim. 
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§  1020«  Trayelers  meeting. —  For  a  violation  of  the  statu- 
tory regulation,  that,  ^^  whenever  any  persons  shall  meet  each 
other  on  any  road,  traveling  with  carriages,  etc.,  each  person 
shall  seasonably  drive  his  carriage,  etc.,  to  the  right  of  the 
middle  of  the  traveled  part  of  such  road,  so  that  the  respect- 
ive carriages,  etc.,  may  pass  each  other  without  interference,'* 
the  averments  may  be, — 

That  on,  eta,  at»  eta,  A.,  etc.,  and  one  X,  traveling  with  their  respective 
wagons,  met  each  other  on  a  certain  public  road,  whereupon  the  said  A. 
unlawfully  did  not  then  and  there  at  said  meeting  seasonably  drive  his  said 
wagon  to  the  right  of  the  middle  of  the  traveled  part  of  said  road,  so  that 
the  said  respective  wagons  oould  pass  each  other  without  interference;  by 
reason  of  which  neglect  the  wagon  of  the  said  A.  did  then  and  there  at 
said  meeting  interfere  with  that  of  the  said  X|  and  break  tliat  of  the  said 
Z.  into  pieces;  against  the  peaces  eta^ 

IL  Thb  Railways. 

§1021.  Obfltrnction  on  track. —  Doubtless  the  patting  of 
an  obstruction  on  the  track  of  a  railway,  the  same  as  of  any 
other  road,  is  indictable  at  the  common  law.'  But  the  prob- 
able consequences  are  so  much  more  serious  that  we  have  stat- 
utes specially  against  it;  as,  for  example,  making  it  a  felony 
to  '^wilfully  and  maliciously  place  any  obstruction  on  the 
track  of  any  railroad,  or,  etc.,  whereby  the  life  of  any  person 
may  be  endangered."    On  this  the  indictment  may  charge, — 

That  A.,  eta,  on,  eta,  at,  eta,  did  wilfully,  maliciously  and  feloniously 
place  upon  the  track  of  the  Z.  Railroad  two  pieces  of  wood  called  railroad 
sleepers,  and  one  piece  of  wood  oaUed  a  post  [or^  two  iron  rails,  two  large 
stones,  and  two  liurge  pieces  of  wood,  cr,  eta,  aooording  to  the  fact],  to  the 
obstruction  of  said  railroad  track,  whereby  the  lives  of  many  and  sundry 
persons  traveling  on  said  railroad,  whose  names  are  to  the  jurora  unknown, 
were  then  and  there  endangered;  against  the  peaces  eta' 

Law,  587,  588;  4  Went  PI  17Q,  845;  worth,  87  N.  EL  106;  a  n  Beckman, 

a  V,  Tuley,  20  Ma  422;  a  u  Levens,  67  N.  H.  174    There  are  some  differ- 

22  Ma  469;  a  v.  Halifax,  4  Dev.  845^  ences  in  the  terms  of  the  several  stat- 

846;  a  V.  MoElroy,  8  Heisk.  69i  utes  to  punish  this  offense,  and  the 

I  Substantially  following  the  form,  pleader  should  carefuUy  cover  those 

which  was  adjudged  good,  in  Com.  on  which  he  is  proceeding.     Th% 

V,  Allen,  11  Met  403^    It  was  held  English   provision  is,  ''Whosoever 

not  to  be  necessary  to  describe  more  shaU   unlawfuUy  and    maliciously 

particularly  the  street  and  place  of  put  places  cast  or  throw  upon  or 

meeting.  across  any  railway  any  wood,  stone 

>Crim.  Law,  II,  g§  1269, 127a  or  other  matter  or  thing,  or,  eta, 

'For  precedents,  see  a  u  Went-  with   intent    •     •    •     to  obstruct, 
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§  1022.  Other  offenses. —  There  are  some  other  offenses 
within  this  sub-title,  bat  no  further  forms  are  here  necessary.^ 

IIL  Thb  Publio  Bbidoes. 

§  1023.  Non-repair^  etc. —  Bridges  are,  in  general,  parts  of 
the  highways;'  and  the  indictment  for  the  non-repair,  not 
building,  obstructing  and  the  like  is  substantially  as  explained 
under  the  first  sub-title,    l^o  separate  forms  are  needed.' 

lY.  Thb  Publio  Squabbs  ahd  Plbasubi^Gboxinds. 

§1024.  Erecting  a  building. —  An  indictment  adjudged 
good  charged,  in  substance,  but  in  more  words  than  necessary, — 

That  A.,  eta,  on,  eta,  at»  eta,  did  unlawf uUy  and  injuriously,  in  and  upon 
a  certain  publio  square,  being  a  oommon  highway  there,  called  the  publio 

upeet,  overthrow,  injure  or  destroy  Throwing  stones,  eta,  Reg^  v,  Clark, 

any  engine,  tender,  carriage  or  truck  Law  R  1  G.  G.  64, 10  Cos,  C.  G.  888; 

using  such  railway,  shall  be  gpiilty  2  Cox,  C.  C  Apu  a 

of  felony."    24  &  25  Vict,  a  97,  g  86.  Indiana.— Allison  ti  S.,  42   Ind. 

And  a  precedent  for  the  indictment  854. 

is,—  Maasachuaetts.— CkxJL  v.  Hicks,  7 

"That  A.,  eta,  on,  eta,  at,  eta,  AUen,  578  (horse-railroad  oar);  Com. 
feloniously,    unlawfully  and   mall-  v,  Bakeman,  105  Mass.  58;  Com.  v. 
ciously  did  put  and  place  a  piece  of  EliUian,  100  Ma8&  845c 
wood  upon  a  certain  railway  called  Misaissijftpu —  McCarty   vl  &,    87 
X.  [in  the  parish  of  N.  in  the  county  Miss.  411,  419. 
of  11,  fiot  necessary  where  the  lo-  North  CarolifUL —  &,  n,  Hinson,  82 
cality  is  stated  at  the  beginning  of  N.  CL  697  (for  shooting  with  pistol  at 
the  form],  with  intent  thereby  then  railroad  cars> 
and  there  to  obstruct,  upset,  over-  ^  For  a  form  of  indictment  against 
throw  and  injure  a  certain  engine  a  railroad  corporation  for  putting 
and  certain  carriages  using  the  said  down  rails  in  an  unauthorized  man- 
railway;  against  the  peace,  eta"  ner,  see  S.  o.  Portland,  eta  R  Ca,  58 

See,  for  this  form,  with  the  statute.  Ma  48.    Unreasonably  neglecting  to 

Archbi  Crim.  PL  &  Ev.  (19th  ed.)  ring  a  bell  or  blow  a  steam-whistle 

592»  69a  In  this  instance,  as  in  others  while  the  train  is  crossing  a  public 

where  precedents  are  copied  from  road,  8.  v.  Vermont  Central  R  Ca,  28 

this  book,  I  have  restored  the  allega  Vt.  588. 

tion  of  place,  rendered  by  late  Eng-  'Crim.    Law,    II,   §   1289;    Stat, 

lish  statutes  unnecessary.    For  other  Crimes,  §  801. 

English  forms,  see  Reg^  v.  Holroyd,  *  Not  repairing. —  For  forms  and 

2  Moody  &  R  389;  Beg.  v.  Bradford,  precedents,  spo  8  Chit  Crim.Law,594» 

BeU,  268,  8  Cox,  a  G  809;  Reg.  u  595, 597, 599, 600;  4  Went  PL  178, 187, 

Hadfield,  Law  R  1  a  C.  258,  fuUer  188;  6id.  427;  Rex  t;.  Fanshaw,  Trem. 

in  11  Cox.  a  a  574;  Reg.  v.  Hardy,  P.  C  199;  Rex  v.  Essex,  Trem.  P.  C 

Law  R  1  a  C.  278, 11  Cox,C.  G  656;  205;  Rex  v.  Stains,  Trem.  P.  C.  207; 

Beg.  V.  Monaghan,  11  Cox,  C  G  60a  Rex  u  Norwich,  Trem.  P.  C.  208; 
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square  [situate^  etcA],  pat,  place  and  set  up  [and  cause  to  be  pat,  placed 
and  set  up  >]  one  large  wooden  building  [forty  feet  and  upwards  in  length 
and  thirty  feet  and  upwards  in  breadth  <];  and  the  said  building  [so  as 
aforesaid  put,  placed  and  set  up  in  and  upon  the  aforesaid  public  square 
and  common  highway^]  he  the  said  A.  did  thence  continually  until  the  day 
pf  the  finding  of  this  indictment  [ante,  ^§  81-84],  [with  force  and  arms^], 
there  unlawfully  and  injnriously  uphold*  maintain  and  continue,  and  still 
doth  uphold,  maintain  and  continue;  whereby  the  said  public  square  being 
a  common  high  wi^  was,  during  all  said  time,  and  still  is,  greatly  obstructed, 
narrowed  and  straitened,  so  that  the  people  cooid  not  and  cannot  go,  re- 
turn, pass  and  repass,  as  they  ought  and  were  accustomed  to  do^  in,  upon 
and  through  said  public  square  being  a  common  highway;  to  the  common 
nuisance  of  all  the  people  [ante,  §§  77S,  777],  against  the  peace,  eta* 

§  1035.  Other  injaries — may  be  charged  in  like  manner^ 
but  no  separate  forms  need  here  be  giren.^ 

V.  The  BiYBBe  and  other  Like  Wats  bt  Water. 

§  1026.  ObBtruetittgnarigablertyer.— The  allegations,  fol' 

lowing  in  substance  the  approved  precedents,  may  be, — 

That  on,  eta,  and  thence  oontinuaUy  until  the  day  of  the  finding  of  this 
indictment,  at,  eta,  the  part  of  the  river  X.  lying  and  being  witbin  said 
county  was  and  is  a  public  navigable  river  and  common  highway  for  aU 
the  people,*  whereon  to  navigate^  sail,  row,  pass,  repass  andlabor,  at  their 

■ 

Rog.  V.  Stainthill,  3  Ld.  Baym.  1174;  iai4,  lOllS,  1017.   Or, at  least,  it  would 

Cumberland  v.  Bex,  3  &  &  P.  854;  suflSce  to  saysituate  in  the  village  of 

Bex  V.  Garrison,  8  M.  ft  a  526;  Bex  N.    And  see  Grim.  Pnx,  n,  §  105^ 
u  ^est  Biding  of  Yorkshire^  2  East,       >  Needless,    and    better   omitted. 

P  a  842;  Bex  v,  Salop^  18  East,  95;  Ante,  %^  189  and  note,  829  and  nota 
Bex  u  Kent,  18  East,  220;  Beg;  tk       SNeedleas.  Grim.  Pro,  II,  §  1052. 
Derbyshire,  2  Q.  B.  745;  Beg.  n  New       « Bvidently  the    words    in  these 

Sarum,  7  Q*&  94L  Aiabamcu —  Blann  braobets  add  nothing  to  tbe  allegf^ 

V.  a,  39  Ala.  85a    IndiancL—  Butler  tion. 

A  a,  17  Ind.  45a  MaseaehugeUs,'-  •  Unneoessaiy.  Ante,  §  48L 
Gem.  V.  Central  Bridge^  12  Gnsh.  242;  •  a  ix  Wilkinson^  2  Vt  480. 
Com.  V.  Newburyport,  108  Mass.  129.       ^  For   laying    dirt    in   a  square 

North  Carolina,—  a  v.  King,  8  Ire.  whereby  a  coaoh  was  overturned,  8 

411;  a  V.  Tarrell,  12  Ire.  18a  Chit  Grim.  Law,  62a    For  building 

Not  building  —  or  building  im-  a  fence  on  a  public  common.  Com.  n, 

properly.    8  Chit  Grim.   Law,  596;  Fisk,  8  Met  23a    For  deetroying  a 

Bex  V.  Devon,  4  R  &  G.  670;  Com.  u  treegrowingon  public  g^ronnds.  Com. 

Newburyport  Bridge,  9  Pick.  142;  a  v.  Eckert,  2  Browne  (Pa.),  24a 
V,  Ganterberry,  8  Fost  (N.  H.)  195;  a       *  The  English  precedents  say  here, 

V,  Whittinghiam,  7  Vt  89a  "  from  the  time  whereof  the  memory 

Failing  down —Injaring. — 6  Cox,  of  man  is  not  to  the  contrary,  hath 

GL  G.  Ap.  11&  been  an  ancient  river  and  the  queen's 

^This  part  of  the  allegation  was  ancient  and  common  highway  for 

certamly  needless.  See  ante,  §§  1012,  all  the  liege  subjects  of  our  lady  the 
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will  and  pleasure,  with  their  ships,  barges,  lighters,  boats,  wherries  and 
other  vessels,  without  any  impediment  or  obstruction  whatsoever;  where- 
upon A.,  etc.,  <^n,  etc.,  aforesaid,  at  a  certain  place  in  said  river  there  called 
N.,1  did  [describe  here  the  obstruction],  and  did  continue  the  same  there  dur- 
ing all  the  time  aforesaid  and  still  does  continue  the  same  there;  by  means 
whereof  the  navigation  and  free  passage  of,  in,  through,  along  and  up<yi 
the  said  river  and  common  highway  there,  during  all  said  time,  were  and 
still  are  greatly  straitened,  obstructed  and  confined  [so  that  the  people  nav- 
igating, sailings  rowing,  passings  repassing  and  laboring  with  their  ships, 
barges,  lighters,  boats,  wherries  and. other  vessels,  in,  through,  along  and 
upon  the  said  river  and  common  highway  there  during  the  time  aforesaid 
could  not,  nor  yet  can,  go,  navigate,  sail,  row,  pass,  repass  and  labor  with 
their  ships,  barges,  lighters,  boats,  wherries  and  other  vessels,  upon  and 
about  their  lawful  and  necessary  affairs  and  occasions,  in,  through,  along 
and  upon  the  said  river  and  common  highway  there,  in  so  free  and  unin- 
terrupted a  manner  as  of  right  they  oughts  and  before  have  been  used  and 
accustomed  to  do'];  to  the  common  nuisance  of  all  the  people  [antet  §§  775, 
777],  against  the  peace,  eta' 

§  1Q27,  Obstraeting  creek. — A  statute  made  it  an  indict- 
able misdemeanor  to  ^^  fell  timber  in,  or  otherwise  obstract  the 
channel  of,  Hogan's  creek  in  the  county  of  Caswell;''  and  it 
was  good  to  allege, — 

That  At,  etc,  ookr  eta,  at»  eta*,  in  tiie  county  of  Caswell,  unlawfully  and 
maliciously  did  feU  timber  in  the  ohannelof  Hogan's  creek  there^  and  did 
then  and  there,  by  suchf  elling  of  timber,  obstruct  the  channel  of  said  creek ; 
against  the  peace,  etc.^ 

§  1028.  Other  watercourses^ — The  obstruction  or  diversion 
of  other  watercourses  is  sometimes  ground  for  indictment,  but 
no  further  forms  are  here  required.* 

• 

queen  and  her  predecessors.**    It  ia  Ward,  4  A.  &  B.  884^  408,  note;  Beg. 

not  prescription  which  makes  our  v,  Stephens,  7  R  &  S.  710;  Beg;  v» 

navigable   rivers  highways*  hence  Dobson,  1  Cox,  G.  C.  261. 

there  can  be  no  propriety  in  our  fol-  Alabama, —  S.  u  Bell,  6  Port  36(S. 

lowing  this  form.  Indiana,—  Neaderhouser  v.  S.,  28 

1  As  to  stating  the  special  locality*  Ind.  257,  259L 

see  anUt  §§  1013,  1016  and  note,  1017  Massachusetts. —  C!om.  u  Glouces- 

and  notsk  ter,  110  Mass.  491. 

'The  matter  in  these  brackets  is  PennsylwmxcL—VferUX  v.  Com.,  5 

taken  from  Arohbold's  form,  and  is  Binn.  65;  Ck>nL  ti.  Church,  1  Barr,  105; 

common.    I  can  discover  no  reason  Zug  v.  Com.,  20  Smith  (P^).  188. 

for  deeming  it  necessary.    Certainly  [United  States,—  XJ.  S.  u  Bums,  54 

it  may  be  greatly  abridged.  Fed.  B.  851.] 

*For  forms  and   precedents,  see  *S,  v.  Cobb^  1  Dev.  &  Bat  115, 

Archlx  Crim.  PL  &  £v.  (10th  ed.)  641,  omitting  from  the  form  as  it  stands 

(19th  ed.)  068;  8  Chit  Crim.  Law,  688-  in  the  book  of  reports  some  obvious 

641;  Bex  v.  Baxter,  Trem.  P.  C,  196;  surplusaga 

Bex  V.  Bussell,  6  B.  &  CL  566;  Bex  v.  ^  For  diverting  watercourse,  8  Chit 
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VI.  The  Habbobs  and  Public  Ponds. 

§  1029.  In  general. —  The  indictment  for  neglects  and  in- 
juries to  these  pabiic  ways  and  waters  follows  so  closely  the 
forms  already  given  in  this  chapter,  that  it  would  be  little  less 
than  waste  of  space  to  add  to  them  by  averments  special  ta 
the  present  sub-title.  In  the  note,^  some  precedents  are  re- 
ferred to ;  but  the  pleader,  by  following  the  analogies  of  the 
preceding  forms,  can  readily  construct  whatever  else  he  may 
have  occasion  for.  The  principles  and  outlines  thus  appearing, 
the  special  adaptations  will  be  easy. 

Crim.  Law,  649;  4  Went  PL  22d-224;  so  that  vessels  cannot  enter,  8  Chit 

6  Cox,  C  C.  Ap^  7&    Not  cleansingp  dim.  Law,  004     Erecting  waU,  4 

8  Chit  Crim.  Law,  60a    Stopping,  8  Went  PL  190;  Beg.  n  Boasell,  8  EUi» 

Chit  Crim.  Law,  688;  Stoughton  tx  &  K  942.    Obstmoting  harbor   bj 

a,  6  Wis.  291.    Cutting  gap  in  bank,  wharf,  a  v.  Sturdivant  21   Ma  9. 

8  Chit  Crim.  Law,  62L    Canals,  as  Other  ohstniotions,  Bex  v,  TindaU,  6 

to,  6  Cox,  a  a  Ap.  23;  Com.  ti^  Beed,  A.  E.  143;  Com.  tx  Alger,  7  Cush.  58-,. 

10  Casey  (Pa),  275.  Com.  tx  Qlouoester,  110  Masa  491 
1  Suffering  obstmotions  to  harbor, 

For  WHITES  AND.  BLACKS  INTEBMABBYINQ,  see  ante,  §  789L 

WOMEN,  see  Rape  and  Cabnal  Abubb;  SsDUcnoH  Ain>  ABOuenon. 
WOBKMEN,  see  Conbpibaoy;  Labor  Offembbbl 
WOBSHIP,  see  Distubbing  MebrnoBi 
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BEFORE  AND  AFTER, 


CHAPTER  XOIV. 

STEPS  BY  THE  DEFENDANT  BEFORE  VEBDICTL 

g  108a  Introduotion. 
1081, 108a  Motion  to  qnaah. 
1088-1085.  Plea  to  jurisdiction. 
108^108a  Pleas  in  abatementi 
1040, 1041.  Demurrers. 
104)^1047.  Pleas  in  bar. 
104d-105a  General  issua 
1051, 105a  Nolo  contendere. 
1058-1060.  Pleadings  subsequent  to  the  plea& 
1061-106a  Setting  up  insanity. 

1064.  Change  of  venua 

1065^  Application  for  oontinuanoa 

§  1090.  What  for  chapter  and  how  diyided.— We  ahall  in 
this  chapter  consider,  in  the  following  order,  L  The  motion 
to  quash  the  indictment;  II.  The  plea  to  the  jurisdiction; 
III.  Pleas  in  abatement;  IV.  Demurrers;  Y.  Fleas  in  bar; 
YI.  The  general  issue;  YII.  The  plea  of  nolo  contendere; 
YIIL  Pleadings  subsequent  to  the  pleas;  IX.  Setting  up  in- 
sanity in  defense ;  X.  The  change  of  venue ;  XI.  The  applica- 
tion for  a  continuance. 

L  Thb  Motion  to  Quash  thb  IimicrMBzrr.^ 

§  1031.  Form  of  motion. —  It  being  within  the  judicial  dis- 
cretion of  the  court  to  quash  an  indictment  without  motion,  or 
to  refuse  on  motion,'  there  can  be  and  is  no  one  form  for  the 

1  Direct  expositions,  Grim.  Pra,  I,    882,  1871;  II,  §  872;   Stat  Crimea^ 
758-774   Incidentat  Crim.  Law,  I,    §262. 

1014,  1027;  Grim.  Pra,  I,  §§  114,       « Grim.  Pwx,  I,  §§  758,  759,  76t 
2Mk,  264^  269,  425,  442,  455,  718,  715, 
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motion  indispensable.  It  may  follow  the  usages  of  the  par- 
ticular tribunal  as  to  other  motions ;  thus,  after  entitling  the 
cause, — 

And  now  comes  the  said  A.  [the  defendant]  and  moveB  to  qnash  the  said 
indictment,  and  each  count  thereod  for  that,  etc.  [particularizing  the  rea* 
8ons].i 

§  1032.  Form  of;  entry. —  If  the  court  quashes  the  indict- 
ment, its  order  upon  the  record  simply  states  the  fact  in  brief; 
as,  in  one  case,  where  the  quashing  was  as  to  one  of  several 
defendants,  it  was  in  substance, — 

After  hearing  [the  respective  oounsel],  it  is  orderd  that  the  indictment 
in  this  cause  be»  and  the  same  is  herel^,  quashed  as  to  the  defendant  CJ 

IL  The  Plea  to  the  Jueisdiction.* 

§  1033.  Commonly  needless — (Distinctions). —  There  is  a 
very  narrow  margin  in  criminal  cases,  and  in  civil  a  wider  one, 
of  jurisdictional  objections  which,  pertaining  to  what  is  sup- 
posed to  be  the  mere  convenience  of  the  parties,  they  may 
waive.  But,  aside  from  this  sort  of  exception,  a  court  with- 
out jurisdiction  in  a  cause  can  take  no  step  in  it  valid  inlaw; 
and,  as  well  without  plea  as  with,  it  will  be  dismissed  or 
quashed  whenever,  in,  any  stage  of  it,  the  fact  appears  on  the 
face  of  the  record,  or  is  in  any  other  permissible  way  brought 
to  the  judicial  notice.^  Even,  it  is  said  that^  as  late  as  after 
the  general  issue  is  pleaded,  the  court  will  receive  afBdavits  of 
facts  to  sustain  a  motion  to  quash  the  indictment  on  this 
ground:*  Therefore,  whatever  defendants  may  do  at  their 
election,  seldom  will  they  be  under  the  necessity  of  pleading 
a  want  of  jurisdiction  in  order  to  procure,  for  this  oause,  a 
dismissal  of  the  proceedings.* 

iFor  forma,  see  Com.  v.  Legassy,  90,  128,  328,  288-289,  814a-816^  876^ 

118  Mass.  10;  P.  v.  Moody,  5  Parker,  e(K  724,  772,  898,  1350;  n,  ^  910a, 

a  a  568,  571;  Pieroe  u  a,  12  Tex.  914;  Stat  Crimes,  §§  84>  note,  926, 

210;  a  V.  Rutherford,  18  Tex.   24;  112,  141,  142»  164,  180,  197,  198,  804, 

Davis'  Case,  Chase,  Deo.  1,  84,  85;  810.  Concerning  the  plea  to  the  juris- 

U.  a  u  Pond,  2  Curt  Q  Q  265,  266.  diction,  Crim.  Pro.,  I,  §§  786, 746, 794 

sCoat8uP.,4Ptoker,aa662»667.  ^Orim.  Law,I,§ia28;  Ciim.  Pnx, 

For  another  form,  see  P.  u  Moody,  6  I,  §§  50,  96, 128,  816,  772^  89a 

Parker»  a  C.  568,  57L  •Beg:  n  Heane,  4  R  &  a. 947. 

*  For  various  questions  of  jurisdio-  *  Archb.  Crim.  PL  &  EiV.  (19th  ed.) 

tion,  see  Crim.  Law,  I,  §§99-20(^1028,  184^ 
1029;  n,  §  1022;  Crim.  Pro.,  I,  §§  50. 
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§  1034.  Form. — The  oommon  form  6f  the  plea,  to  which  the 
proseonting  oflScer  may  reply' or  demur,  as  the  case  requires,  is, 
after  entitling  it, — 

And  the  said  A.  [the  defendant],  in  his  own  proper  person,  comes  here 
into  court,  and,  having  heard  the  said  indictment  read,  says  that  the  court 
here  ought  not  to  take  oognizance  of  the  felony  [or,  misdemeanor,  or,  etc., 
giving  any  other  proper  designation]  in  the  said  indictment  specified;  be- 
cause, protesting  that  he  is  not  gn^ilty  of  the  same,  nevertheless  the  said  A. 
says»  that,  eta  [setting  out  the  matter  showing  the  want  of  jurisdiction, 
and,  in  cases  where  there  is  a  jurisdiction  in  another  tribunal,  specifying 
it  1];  and  this  the  said  A.  is  ready  to  verify.  Wherefore  he  prays  judgment 
if  the  court  here  will  or  ought  to  take  cognizance  of  the  indictment  afore- 
said, and  that  he  may  be  dismissed  and  discharged  therefrom.' 

§  1035.  Entry  of  withdrawal  of  juror  and  not  guilty  to 
plead  to  Jurisdiction. — The  withdrawal  of  pleas  to  admit  of 

1  Rex  V.  Johnson,  6  East,  683,  507;  advantage  of  or  not  on  *<not  guilty," 
Mostyn  vi  Fabrigas,  C!owp,  161,  173;  on  the  motion  to  quash,  or  on  any  of 
Heilman  n  Martin,  2  Ark.  168;  Fields  the  other  steps  open  to  defendants, 
u  Walker,  28  Ala.  156;  Rea  u  Hay-  'For  precedents,  involving  a  con- 
den,  3  Mass.  24;  lAwrenoe  u  Smith,  siderable  variety  of  circumstances. 
6  Mass.  882;  Jones  v,  Winchester,  6  see  ArchU  Crim.  PL  ft  Ev.  (19th  ed.) 
N.  H.  407.  I  have  stated  the  doc-  184;  4  Chit.  Crim.  Law,  505-616;  4 
trine  in  the  text  as  I  understand  it,  Went  PL  68;  Rez^v.  Williams,  Trem. 
though  there  is  room  for  question  as  P.  C.  48, 52;  Rex  ix  Devonshire,  Trem. 
to  what  is  its  exact  form.  InRexvi  P.  a  188;  Rex  u  D.,  Trem.  P.  C.  271 ; 
Johnson,  WLpra^  which  is  the  only  Rex  v.  Holies,  Trem.  P;  C.  204^  298, 
criminal  case  among  those  cited  in  800;  Rex  v.  Fitzharris,  ^  How.  St  Tr. 
this  note,  the  court  seems  to  have  248,  261,  268;  Rex  tx  Kinloch,  Foster, 
deemed  the  doctrine  universal;  and,  16, 18, 19;  Rex  v.  Johnson,  6  East,  583. 
no  competent  jurisdiction  appearing  MassaxhvaetU. — Coul  vi  Johnson, 
in  the  plea,  it  was  pronounced  ill  as  8  Mass.  87. 

amounting  to  an  argumentative  gen-  MichigatL — Washburn    tk   P%,  10 

oral  issue.    Chitty,  treating  of  civil  Mich.  872. 

pleading,  says  this  rule  applies  to  Mississippi — Sam  tii  Sb,  81  Misa 

actions  in  the  "  superior  courts  ;**  but,  480. 

in  those  in  an  ^'inferior  court,"  ''it  New  ForXe.— P.  tk  Fish,  4  Parker, 

was  sufficient  to  allege  that  the  cause  GL  C  206;  P.  tk  Gardiner,  6  Parker, 

of  action  accrued  out  of  its  jurisdio-  GL  C.  148. 

tion,  without  showing  the  jurisdio-  [North  Carolina, — SL  tk  Woodard, 

tion  to  which  the  plaintiff  should  128  N.  a  710.] 

have  resorted."    1  Chit  PL  445.    As  Pennsylvania. — Clark  n   Com.,  5 

to  another  point  in  Rex  v.  Johnson,  Casey  (Pa.X  129, 180. 

the  books   show  that  in  criminal  United  States,— XJ.  S.  vl  Carter,  4 

casesi  pleas  to  the  jurisdiction  have  Cranch,  C.  C  732;  U.  &,  v.  Morris,  1 

always  been  common,  quite  irrespect-  Curt  C.  CL  23;  U.  S.  u  Rogers,  4  How. 

ive   of  the   question   whether   the  (U.  S.)  667,  Hemp.  450;  U«  SL  tii  Penn, 

same  matter  might  have  been  taken  4  Hughes,  491,  492L ' 
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other  steps  is  explained  in  "  Criminal  Procedure.''  ^  In  an  Eng- 
lish case  is  the  following  entry,  given  here  in  exact  words:  — 

Upon  the  motion  of  Charles  Hamilton  Gk>rdon,  esquire,  and Jodrell, 

esquire,  being  assigned  as  oounsel  for  the  defendants  in  this  cause,  and  hj 
their  consent,  and  also  at  the  desire  and  request  and  by  the  consent  of  the 
defendants  now  at  the  bar  here,  and  also  by  the  consent  of  Mr.  Attoraej- 
General  on  behalf  of  the  king,  it  is  ordered  by  the  court  here,  that  Richard 
Foy,  the  last  of  the  jurors  sworn  and  impaneled  in  this  cause,  be  with- 
drawn out  of  the  panel,  and  that  the  rest  of  the  jurors  in  this  cause  be 
discharged;  no  evidence  whatsoever  having  been  given  to  the  said  jury 
in  this  cause  either  on  the  part  of  the  king  or  of  the  defendants.  And  it  is 
farther  ordered  l^  the  court  here,  that  the  said  defendants  have  leave  to 
withdraw  their  pleas  of  not  gn^ilty  by  them  formerly  pleaded  to  the  indict- 
ment in  this  cause^  and  have  leave  to  plead  to  the  jurisdiction  of  this  court; 
and  that  the  said  defendants  have  time  till  to-morrow  to  put  in  such  plea; 
and  that  they  deliver  copies  of  such  plea  to  Mr.  Sharpen  soUcitor  for  the 
king  in  this  cause,  by  eight  of  the  clock  this  evening.  And  thereupon  the 
said  defendants  do  now  here  at  the  bar  withdraw  their  said  pleas  of  not 
guilty,  in  order  to  put  in  such  plea  to  the  jurisdiction  of  this  oourt  as 
aforesaid.' 

nL  Fleas  or  Abatement.* 

§  1036.  How  —  these  pleas  should  be  constructed  we  saw  in 
another  place.^  One  of  them,  now  in  consequence  of  modern 
legislation  less  used  than  formerly,  is  for — 

§  1037.  Misnomer.* — The  form,  after  the  entitling  of  the 
cause,  is, — 

And  JBl  [giving  the  true  name],  who  is  indicted  by  the  name  of  A.,  in  his 
own  proper  person  comes  into  court  here,  and,  having  heard  the  said  in- 
dictment read,  says  that  his  name  is  and  from  his  nativity  hitherto  has 
been  K,  by  which  name  he  has  always  been  called  and  known;  *  without 
this,  that  he  the  said  B.  now  ia,  or  at  any  time  hitherto  has  been,  called  or 

1  Crim.  Pra,  I,  §§  12i  747,  798,  80L  •  A  common  English  form  is  her^ 

For  a  form  of  the  motion,  see  8,  a  ^that  he  was  baptized  by  the  name 

Hale,  44  Iowa,  98.  of  James,  to  wit»  at  the  parish  af  ore- 

s  Rex  V.  Elinloch,  Fost-er,  18, 17.  said,  in  the  county  aforesaid,  and  by 

'Grim.  Pnx,  I,  §§  730,  788-740, 745^  the  Christian  name  of  James  hath 

746»  749,  754-767,  783,  789-793,  883-  also  since  his  baptism  hitherto  been 

885^  104a  called  or  known.**    Arohbi  Grim.  PL 

*  Id.,  §§  745,  793;  Dolan  «l  P.,  64  &  Ev.  (18th  ed.)  lia  While  either 
N.  Y.  485,  492;  XL  a  v.  Hammond,  3  method  is  legally  good,  that  in  the 
Woods,  197,  201.  [Should  be  verified  text  will  commonly  be  the  more 
•8  at  common  law.  8.  v,  Allen,  91  Ma  available  with  u&  Grim.  Pra,  I* 
85aj  §680. 

*  For  the  doctrine  of  the  name  and 
addition,  see  Grim.  Pra,  I,  §§  669-689&. 
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<3H.  XCIV.]  DBFBNDANT  BEFOBE   VEBDICT.  [§  1038. 

known  by  tUb  name  of  A.,  as  by  said  indictment  is  supposed,  and  this  he 
the  said  R  is  ready  to  verify.  Wherefore  he  prays  judgment  of  the  said 
indictment^  and  that  the  same  may  be  quashed.  ^ 

§  1038.  Grand  Jury.' — The  plea  in  abatement  that  the  grand 
jury  was  not  legally  competent,  or  that  the  indictment  was  not 
duly  returned  into  court,'  or,  if  admissible,  was  founded  on  ille- 
gal evidence,*  will,  except  as  to  its  formal  parts,  greatly  vary 
with  the  special  facts.  And  any  attempt  to  set  down  words  for 
unforeseen  facts  would  be  worse  than  useless.  Even  the  formal 
parts  are  not  quite  uniform  in  the  precedents,  but  there  is  noth- 
ing better  for  them  than  a  substantial  copying  of  the  plea  for 
misnomer  just  given.    So  that  the  averments  may  be, — 

And  the  said  A.  in  his  own  proper  person  comes  into  oourt  here,  and, 
haying  heard  the  said  indictment*  read,  says  that,  etc.  [setting  out  the  de- 
fect according  to  the  special  facts  and  with  a  view  to  the  law,  which  dif- 
fers somewhat  in  our  states;  as],  that  X.,  one  of  the  jurors  of  the  grand  jury 
by  whom  the  said  indictment  was  found  and  returned  into  oourt  here,  was 
not,  when  said  grand  jury  was  impaneled,  or  afterward,  or  when  it  found 
said  indictment,  or  when  it  returned  the  same  into  court  here,  a  freeholder 
or  a  housekeeper  in  said  county  of  M.,*  and  this  the  said  A.  is  ready  to 
▼erify.  Wherefore  he  prays  judgment  of  the  said  indictment^  and  that 
the  same  may  be  quashed.^ 

1  For  precedents,  see  Arohb.  Crim.  Doubtless,  in  point  of  law,  the  plea  is 

PL  &  Ev.  (18th  ed.)  112;  4  Chit  Crim.  equally  good  either  way. 

Law,.5d0, 621;  Bex  v.  Knowles,  Trem.  *  S.  v.  Hawkins,  6  Eng.  71;  Barney 

P.  C.  11, 12;  Rez  tt^  Layer,  16  How.  u  a,  12  Sm.  ft  M.  A8, 7L 

Bt  Tr.  98»  114b  ^  For  precedents,  see  Rez  v.  Leech, 

Alabama.—  Lawrence  u  &,  69  Ala.  0  How.  St.  Tr.  861, 866;  Reg.  v,  Duffy, 

61.  1  Coz,  a  a  288;  Reg.  v.  Duffy,  4Coz, 

New  For&L^  Bameeciotta  «  P.,  10  Q  Q  172. 

Hun,  187.  Alabama,-^  S.  u  Middleton,  6  Port 

O^ia— Lasurevia,  10OhioSt4a  484,  4S6^  486;  Oliver  tx  a,  66  Ala.  & 

Tennessee.— IjbwiB  «.  a,  1  Head,  Arkansaa.—  a  v.  Hawkins,  6  Eng. 

S2a  71. 

s  Crim.  Pra,  I,  gg  888-886.  Connecticut— &,   v.    Hamlin,    47 

s  Id.,  §  869a;  Long  v,  a,  66  Ind.  18&  Conn.  9& 

«Crim.  Pra,  I,  §§872-874;   a  tk  rfYorida— Tervin ix a, 37 Fla. 896.] 

Pam'sh,  8  Humph.  80;  French  v.  P.,  [OeorffUi.^  Lennard  u  a,  104  Oa. 

3  Parker,  C.  C.  114, 117.  606;  Cooper  tx  a,  106  Qa.  lia] 

*In  a  part  of  the  precedents,  the  Jndiano.— EEardin  v.  a,  22  Ind.  847; 

«zpre8sion  is ''supposed  indictment"  Kambieskey  tx.  a,  26  Ind.  226;  Long 

I  should  think  this  adjectiye  desir-  «l  a,  66  Ind.  138;  Meiers  v,  a,  66  Ind. 

able  where  the  defect  is  of  a  sort  836»  339;  Sater  v.  a,  66  Ind.  878; 

rendering  the  indictment  void.    But  [Hank  v.  a,  148  Ind.  288.] 

where,  as  in  most  of  the  cases,  it  is  Maine. — a  u  Ward,  64  Ma  645, 646; 

only  voidable,  there  would  appear  to  a  v.  Flemming,  66  Me.  142;  S.  v. 

be  no  particular  propriety  in  its  usa  Heselton,  67  Me.  698. 
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§§  1039-1041.]  BEFORE  AND  ATnSSL  [bOOK  IT. 

§  1039.  Other  pleas  in  abatement^ —  if  required,  can  be 
readily  framed  after  the  model  of  the  foregoing.  Not  often 
will  there  be  occasion  for  others.^ 

lY.  Dbmubbsbs.' 

§1040.  Here  and  elsewhere.— Only  demurrers  to  the  in- 
dictment are  for  this  place;  those  to  pleas  and  the  like  are  for 
the  eighth  sub-title. 

§  1041.  Form. —  There  are  verbal  differences  in  the  prece- 
dents; but  it  well  accords  with  usage  to  say,  after  entitling 
the  cause, — 

And  the  said  A.  [the  defendant]  in  his  own  proper  person  comes  into 
ooort  here,  and,  having  heard  the  said  indictment  read*  says  that  the  said 
indictment  and  the  matters  therein  are^  as  therein  aUeged  and  set  forth, 
not  sufficient  in  law  to  compel  him  the  said  A.  to  answer  thereto  [if  the  de- 
murrer is  special,  add  hete,  for  that^  etc,  stating  the  specifio  objections  in- 
detailj,  and  this  he  the  said  A.  is  readj  to  verify.  Wherefore  he  piays 
judgment,  and  that  by  the  court  here  he  may  be  dismissed  and  discharged 
of  the  said  indictment* 

McusachrueUs,-^  Com.  ti.  Bannon,  Another  iDdlotment  peiidf  ag.— 

97  Mass.  214;   Com.  ix  Moran,  180  This  is  not  commonly  ground  for 

Mas8.28L  abatement    Crim.  Law,  I,  g  1014 

Mif^igan,^  Findley  v.  P.,  1  Mioh.  Still,  for  forms  of  the  plea,  see  Bex 

d84.  VL  Nosworthy,  TreuL  P.  a  75;  Beg. 

Mississippi—  Barney  ix  &,  IS  Sm.  u  Mitchel,  8  Cox,  Q  a  SB;  106;  Austin 

&M.68,71;  Bakerixa,88Mi8&24a  t)i&,  12Ma89a 

iVe&roaA^— Barton  tx  a,  12  NeU  'Crim.  Pra,I,§g775r-78&   Inciden- 

260.  tal,  Crim.  Law,  I,  §  1027;  Crim.  Pra, 

New  Meanca."  Caxter  v.  Ter.,  IN.  I,  §§  424,  442,  730,  7300,  741,  746,  793. 

M.  817.  1286. 

New    Tork,—  P.  v.   lioneghan,  1  '  For  precedents,  see  Ardhh  Grim. 

Parker,  a  C.  570;  French  v.  P.,  8  PL4StEy.  (19th  ed.)  188;  4  Chit  Crim. 

Parker,  G  G  114^  117;  P.  ti.  Cyphers,  Law,  517-510;  6  Went  PL  408;  Rex 

5  Parker,  G  G  666,  670;  Stokes  v.  P.,  v.  Johnson,  Trem.  P.  G  119, 128;  Bex 

58  N.  T.  164;  Dolan  u  P.,  64  N.  Y.  485.  «.  A.  R,  Trem.  P.  G  269, 27a 

United  States,— XJ.Q,fxBBmmotLdt  Mabamtu—TeMnB  i\  S.,  50  Ala. 

2  Woods,  197,  20L  154;  Cheatham  v.  a,  59  Ala.  4a 

1  Wrong  addition,  or  ■one.—  In  iotoo.— a  u  Baomon,  68  Ioway6& 

not  many  of  our  states,  if  in  any,  is  Nevadcu—S.  u  Harris,  12  Nev.  414 

this  a  ground  of  abatement    Ante,  417. 

§  74.    For  forms  of  the  plea,  see  4  New  York.—  P.  «l  Qilkinson*  4  Far 

Chit  Crim.  Law,  520, 522, 524;  2  Stark,  ker,  G  G  26,  28;  P.  tx  Fish,  4  Fftrker, 

Crim.  PL  (2d  ed.)  784,  785;   Bex  u  G  G  206^  Sheldon,  587,  58a 

Grainger,  8  Bur.  1617.   [The  entry  on  0/iid— a  n  Barker,  88  Ohio  8t 

plea  in  abatement  adjudged  bad  is  6881 
that  defendant  answer  over,    a  tn 
Allen,  91  Me.  258.] 
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OH.  XOIV.]  DEFENDANT  BEFORE  VBRDIOT.        [§§  1042,  1043. 

V.  Pleas  in  Bab.*' 

§1042.  Former  eonyietion  or  acquittal.^ — The  only  es- 
sential difference  between  the  pleas  of  aiUrefois  oonmot  and 
OMitrefois  acqtUt  is,  that  the  one  has  the  word  ^^  convicted  '^ 
where  the  other  has  ^^ acquitted; "  thoagh,  among  some  of  the 
precedents,  other  slight  differences,  of  no  legal  consequence, 
may  be  discovered.  Considering  that  this  is  a  favored  plea, 
wherein  the  lowest  sort  of  certainty  will  suffice,'  it  is  remark- 
able as  having  been  constructed  to  embrace  much  more  of 
minute  allegation  than,  at  first  impression,  any  just  view  of 
the  principles  involved  would  seem  to  require.^  Still,  as  the 
common-law  forms  are  not  quite  without  support  in  reason, 
and  as  briefer  methods  are  widely  provided  for  by  legislation, 
it  will  not  be  advisable  to  attempt  here  any  amendment  in 
what  of  the  old  appears  to  be  established.     So  that  -^ 

§  1043.  Common-law  plea. —  The  plea,  after  being  entitled, 
may  proceed, — 

And  the  said  A.  in  his  own  proper  person  comes  into  oourt  here,  and, 
having  heard  the  said  indiotment  read,  says  that  the  said  commonwealth 
[or  state,  or  people,  or  United  States]  ought  not  further  to  prosecute  the 
same  against  him;  because  he  says  that  heretofore  at  a  court  of,  eta  [en- 
larging the  allegations  here  until  they  cover  the  entire  matter  of  the  cap- 
tion of  the  former  indictment],  it  was  [not  ''is,"  but  employing  here  and 
throughout  the  past  tense  where  the  record^  has  the  present*]  by  the  oath 
[or  oath  and  affirmation]  of  the  jurors  of  the  said  commonwealth  [or,  state, 
or,  eta,  as  before]  ^  presented,  that  the  said  A.,  by  the  name  and  descrip- 
tion of,  eta  [giving  the  name  and  addition  precisely  as  they  stand  in  the 
indictment  being  copied],  on,  eta,  at^  eta  [proceeding  with  verbal  accuracy 
to  the  very  end  of  such  indictment^  to  which  last-mentioned  indictment 
the  said  A.  pleaded  not  g^ty  aiid  the  said  commonwealth  [or,  eta]  joined 
issue  on  said  plea;  and  a  jury,  thereupon  duly  sunmioned,  impaneled  and 
sworn  to  try  said  issue,  upon  their  oath  did  say  that  the  said  A.  was  guilty 
[or  not  guilty]  of  the  felony  [or  treason,  or  misdemeanor,  or  offense]  in  the 
said  last-mentioned  indictment  laid  to  his  charge  [or,  if  the  plea  was  guilty, 
this  finding  of  the  jury  wiU  be  omitted],  whereupon  it  was  by  the  said  last- 
mentioned  court  considered  that^  eta  [setting  out  the  sentence  *  of  oonvic- 

iCrim.  Pra,  I,  §§  743,  74^756. 805-  »Crim.  Pra,  1,  §  184a 

848;  II,  §  1049;  Stat  Crimes,  §  261  •  Compare  with  ante,  g  94 

s  Crim.  Pra,  I,  §§  808-817.  7  Ante,  §  67,  and  see  gi;  58-64  These 

*  Id.,  §§  745,  808.  several  allegations  should  conform 

^Seethe  elucidations  in  the  chap-  to  the  record,  so  they  will  not  al* 

ter,  ante,  §§  91-97;  where,  however,  ways  stand  precisely  as  in  the  text. 

some  justification  of  the  established  ^  Or,  as  to  how  much,  see  Crim* 

methods  in  these  pleas  is  attempted.  Pra,  I,  §  815^ 
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§  1043.]  BSFOBB  AND  AFTER.  [BOOK  IV. 

tion,  or  of  acquittal  and  discharge],!  as  by  the  record  thereof  more  fullj 
and  at  large  appears  [which  judgment  still  remains  in  full  force  and  effect, 
and  not  in  the  least  reversed  or  made  void'].  And  the  said  A.  avers  that 
he  and  the  A.  [or  B.]  who  was  the  defendant  in  the  indictment  recited  in 
this  plea  and  convicted  [or  acquitted]  as  aforesaid  are  one  and  the  same 
person,  and  not  divers  and  different  persons;  and  that  the  offense  in  the 
said  last-mentioned  indictment  set  out  and  the  one  charged  in  the  indict- 
ment to  which  this  plea  ia  pleaded  are  one  and  the  same  offense,  and  not 
divers  and  different  offenses  [adding,  also,  in  sucli  special  circumstances  as 
may  seem  to  require,  other  averments  of  identity,  according  to  the  partic- 
ular facts].  All  of  which  the  said  A  is  ready  to  verify;  >  wherefore  he  prays 
judgment,  and  that  by  the  court  here  he  may  be  dismissed  and  discharged 
from  the  premises  in  the  present  indictment  specified  and  contained.  [Here 
the  plea  enda  But  opinions  differ  as  so  whether  or  not  the  plea  of  not 
guilty  should  be  added.*  If  it  is  added,  the  form  proceeds:]  And  as  to  the 
felony  and  larceny*  [or  felony,  or  misdemeanor,  or  offense]  of  which  the 
said  A  stands  here  indicted,  he  says  that  he  is  not  guilty  thereof,  and  of 
this  he  puts  himself  upon  the  country.* 

'  We  may  find  in  the  books  pas-  *  Reg:  u  Green,  Dears.  &  R  113, 
sages  indicating  that  the  record,  114;  Beg.  «.  Austin,  3  Ck>x,G  0.50.601 
from  the  indictment  down  to  this  *  I  have  not  found  any  one  preoe- 
place,  should  be  fully  set  out  But  dent  which  in  every  respect  an- 
the  reason  [ante,  gg  9S-85]  which  re-  swered  the  requirements  of  my  text 
quires  the  indictment  to  appear  fully  So  this  form  is  in  some  degree  con- 
in  exact  words  does  not  apply  to  the  structed  on  a  comparison  of  prece- 
remaining  part  of  the  record.  Nor  denta  And  see^  for  forms  and 
do  the  precedents  in  general  set  out  precedents,  at  common  law  and 
such  record  thus  fully.  I  am  quite  under  statutes,  not  only  for  this  plea, 
sure  there  ought  not  to  be  any  dif*  but  also  for  the  proceedings  and 
ference  of  opinion  as  to  the  suflS-  pleas  where  there  has  been  a  jeop- 
ciency  of  these  allegations  in  the  ardy  in  a  cause  which  did  not  pro- 
text  Many  precedents  accepted  as  grass  to  a  oonviotion  or  acquittal,  but 
good  have  less.  See,  for  example,  which  wasstill  supposed  to  entitle  the 
Reg.  1^  Austin,  2  Cox,  GL  G  59l  defendant  to  his  discharge  from  the 

s  The  matter  in  these  brackets  is  second  or  same  indictment  Archb. 

not  in  all  the  precedents;  it  is  not  Crim.  PL  &  Ev.  (10th  ed.)  89,  01;   4 

essential  to  a  prima/acie  case,  there-  Chit  Crim.  Law,  528^539,567;  Bex 

fore  it  is  unnecessary.    If  the  plea  ix  Essex,  Trem.  P.  GL  305,  206;  Rex  v. 

were  in  abatement  and  so  requiring  Clark,  1  Brod.  A  BL  478;  Rex  tx,  Em- 

a  possible  answer  to  be  anticipated  den,  9  East  487;  Rex  ix  Taylor,  8  R 

and  overthrown,  it  would  be  differ-  &  GL  602;  Reg.  v.  Charles  worth,  1  R 

ent  A;,  a  460,  468,  9  Cox,  a  a40;  Winsor 

>In  Reg.  V.  Austin,  2  Cox,  Q  a  69,  «.  Reg.,  Law  R  1  Q.  B^  ^^;  R^z  vl 

60,  Pratt  R  aaid:  "*  You  should  have  Vanderoomb,  2  Leach  (4th  ed.),  708; 

concluded   with  a   verification,  for  Rex  v.  Dunn,  1  Moody,  424;  Reg.  «l 

your   plea  introduces  new    matter.  Bird,  2  Den.  C  C.  04^  224;  Reg.  «. 

But  the  court  will  give  you  permis-  Green,  Deara  &  R  118,  7  Cox,  CL  CL 

sion  to  amend,  as  it  is  only  an  in-  186;  Elexu  Sheen,  2  Car.  &  P.  634. 

formality."  685;  Reg;  v.  Walker,  2  Moody  A  R 

« Crim.  Pra,  I,  §§  811,  812L  446;  Reg.  u  Davison, 2Fo8t  A  F.  860; 
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OH.  XOrV.]  DEFENDANT   BEFOBB   YBSDIOT.  [§  1044. 

§  1044.  Formerjeopardy  without  eon Yiction  or  aequlttalJ 

Minute  directions  for  the  various  steps  under  this  head  are 
given  in  "  Criminal  Procedure."  And  the  references  in  the 
notes  to  the  last  section  include  those  to  the  forms  under  this. 
But  these  forms  are  not,  in  general,  particularly  well  con- 
structed, while  yet  a  revision  of  them  for  this  place  seems  not 
to  be  called  for.  The  plea  in  the  nature  of  a  former  acquittal 
may  be  framed  from  that  in  the  last  section,  by  simply  vary- 
ing it  to  conform  to  the  different  facts.'  The  other  forms,  de- 
manded by  the  varying  exigencies  of  cases,  will  be  obvious. 

Beg.  n  Austin,  3  Cpz,  GL  C  59;  Reg.  Parker,  C.  C.  66;    P.  v.  Cramer,  5 

V,  Mitchel  8  Cox,  C.  C.  93;  Reg.  v.  Parker,  Q  Q  171;  Oardiner  v.  P.,  6 

Bird,  5  Cox,  a  GL  11 ;  Reg.  v.  Connell,  Pbrker,  C.  C.  155;  Canter  v.  P.,  1  Abh. 

6  Coz,  C.  a  178;  Reg.  v.  Daviaon,  8  Api  805,  806. 

Coz,  C  GL  860;  Reg.  v.  Elrington,  9  Pennsylvania, —  Com.   u   Clue,    8 

Cox,  C.  a  86;  Reg.  v.  Westley,  11  Rawle,  498;    MoCreary   ti.  Com.,  6 

Cox,  a  C.  139,  140;  Reg.  v.  Tanoook,  Casey  (Pa.),  32a 

13  Cox,  a  G  217;  Rex  v.  Foy,  Vem.  Tennessee.^  Hite  v.  a,  9  Yerg.  857, 

&  a  o4a  859;   MoGinnis  v.  a,  9  Humph.  43; 

Alabamcu—S.v.  Standifer,  5  Port  Mikels  tx  a,  3  Heisk.  321. 

523;MGCauley  v.  a,  26Ala.l85;Bar-  Texo^.— Pritohford  v.  a,  2  Tex. 

rett  VL  a,  85  Ala.  406,  408;  Lyman  v,  Api  69. 

a,  45  Ala.  72,  74;  Lyman  v.  a,  47  Vermont^S,  v,  Damon,  2  Tyler, 

Ala.  686;  White  v.  a,  49  Ala.  844.  887. 

Arkansas. — Rector  r.  a,  1  Eng.  187;  Virginia, —  Com.  v.  Meyers,  1  Va. 

Atkins  V,  a,  16  Ark.  568;  Wilson  v.  Caa  188,  8  Wheeler,  Grim.  Gas.  545; 

a,  16  Ark.  601;  a  v.  McMinn,  84  Ark.  Robinson  v.  Com.,  82  Grat  866. 

160, 161.  [West  Virginia.S.  v.  Cross,   44 

Conne<rficttt— a  v.  AUen,  46  Conn.  W.  Va.  315.] 

581.  1  Grim.  Pra,  I,  §§  818-881. 

[Florida,^  Gason  u  a,  87  F1&  88L]  >  In  Robinson  v.  Com.,  82  Grat  866, 

Indiana, —  a  v.  Wilson,  50  Ind.  487;  the  following,  whioh  does  not  fulfill 

a  v.  Morgan,  62  Ind.  35,  37;  Bryant  the   common-law   requirements   as 

u  a,  72  Ind.  400.  generally  accepted,  was  treated  as 

Massachusetts. —  Com.ix  Gunning-  good:— 

ham,  18  Mass.  245;  Com.  v,  Curtis,  11  ''  And  the  said  A.  comes  and  says 

Pick  184;  Com.  v.  Roby,  12  Pick.  496;  that  no  further  proceedings  in  tlie 

Com.  V.  Peters,  12  Met  887;  Com.  v.  premises  should  be  had  or  taken 

Harria  8  Gray,  470;  Com.  v.  Bake-  against  her  on  the  said  indictment, 

man,  105  Mass.  58;  Com.  v,  Farrell,  because  she  says  that  on,  etc.,  in  the 

105  Mass.  189;  Com.  v,  Bosworth,  118  hustings  or  corporation  court  of  the 

Mass.  200;  Com.  VL  Bressant,  126  Mas»  city  of  M.,  she  the  said  defendant 

246.  was  put  upon  her  trial  upon  an  in« 

[Nebraska. —  Bu8hv.a,55Nebil95;  dictment  for  the  identical  charge 

Dans  u  a,  61  Neb.  801.]  oontained  in  this  a  second  indict- 

New  York, —  Grant  v.  P.,  4  Parker,  ment  for  the  same  offense,  and  a 

CL  G.  527,  529;  P.  v.  Van  Keuren,  5  jury   between   the  commonwealth 
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§  1045.  Pardon.^  —  The  plea  of  pardon,  not  often  called  for 
in  practice,  may  be  drawn  from  the  directions  in  '^  Criminal 
Procedure;"  or  the  pleader  may  consolt  the  precedents  re- 
ferred to  in  the  note.' 

§  1046*  Others. —  There  are  other  pleas  in  bar  familiar  to 
the  English  practice.'    But  it  is  doubtful  whether  in  this 

and  the  said  defendant^  upon  the  said  defendant,  upon  the  said  indictment, 
indictment,  on,  etc.,  was  in  due  form  was  in  due  form  of  law  drawn,  im- 
of  law  drawn,  selected  and  impan-  paneled,  charged,  and  sworn  to  well 
eled,  charged  and  sworn  to  weU  and  and  trulj  try  the  said  issucL  And 
truly  try  the  said  issua  And  the  said  the  said  jury,  without  the  consent  of 
jury,  without  the  consent  of  the  said  the  said  defendant,  have  been  dia- 
A,  have  been  discharged  and  sepa-  charged  and  separated  without  hav- 
rated  without  having  rendered  any  ing  rendered  any  verdict  therein, 
verdict  therein,  and  without  disa-  and  without  disagreeing  or  other 
greeing  or  other  special  cause,  there  special  cause,  but  by  mere  irregular- 
being  no  material  necessity  for  the  ity;  and  the  said  defendant  says 
discharge  of  the  said  jury;  and  the  that  he  has  been  once  in  jeopardy 
said  A  says  that  she  has  been  once  upon  the  said  indictment^  and  can- 
in  jeopardy  upon  and  for  the  said  not  by  the  law  of  the  land  be  again 
charge  and  offense  for  which  she  tried  thereon." 
now  stands  charged  and  indicted  in  And  see  for  forms  similar  to  these 
the  present  indictment,  to  which  she  two,  &  v.  Wilson,  50  Ind.  487;  Mo- 
is  now  called  on  to  plead,  and  cannot  Creary  v.  Com.,  5  Casey  (Pa.),  338; 
by  the  law  of  the  land  be  again  tried  Com.  t^  Farrell,  105  Mass.  189:  Ly- 
therefor;  and  this  she  is  ready  to  man  v,  S.,  47  Ala.  686;  White  v.  &, 
verify.  [If  the  pleader  ventures  to  49  Ala.  844;  Lyman  t)L  S.,  45  Ala.  72; 
follow  this  form  he  will  add  here:]  74;  Barrett  u  S.,  35  Ala.  406;  Mo- 
Wherefore  she  prays  judgment,  and  Cauley  vl  S.,  36  Ala.  185:  Reg.  v, 
that  by  the  court  here  she  may  be  Davison,  8  Coz,  CL  CL  360;  Conway  u. 
discharged  and  dismissed  from  the  Reg.,  1  Coz,  C.  C.  210. 
premises  in  the  present  indictment  ^  Crim.  Pra,  I,  §g  833-848. 
contained.'*  >  For  the  plea  of  the  executive  par- 

In  Grant  v.  P.,  4  Parker,  G  C  537,  don,  4  Chit  Crim.  Law,  453;  Rex  n 

539,  a  former  discharge  of  the  jury  Hambden,  Trem.  P.  CL  807,  811;  Rex 

unauthorized,  on  the   same  indict  tx.  Danby,  11  How.  St.  Tr.  599,  764; 

mmt  (see  Crim.  Pra,  I,  %%  831-826),  Bull  v.  Tilt,  1  R  &  P.  198  (not  good); 

was  without  objection  set  up  by  plea  Michael  v.  8.,  40  Ala.  861  (amnesty 

as  follows:  —  and  pardon).   Statutory  pardon,  Reg. 

**  And  the  said  A  comes  and  says  u  Arundell,  Trem.  P.  G.  371,  373;  4 
that  no  further  proceedings  in  the  Chit  Crim.  Law,  453.  Judgment  in 
premises  ought  to  be  had  or  taken  cases  of  pardon,  Id.  458,  454  Forms 
against  him  on  the  said  indictment,  of  executive  pardon,  U.  &  i\  Wilson, 
because  he  says  that  on.  etc.,  in  the  7  Pet  150, 158;  S.  v.  Foley,  15  Nev.  64. 
court  of  sessions  in  the  said  county,  '  Way.—  Among  the  more  familiar 
the  said  defendant  was  put  upon  his  are  special  pleas  to  the  indictment 
trial  upon  said  indictment,  and  a  for  non-repair  of  public  ways,  oast- 
jury  between  the  people  and  the  said  ing  the  duty  on  another  party,  and 
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country  there  are  any  defenses  besides  the,  foregoing  not  per- 
missible under  the  general  issue.  And  in  reason,  on  a  ques- 
tion not  much  discussed  in  the  books,  the  rule  familiar  in  civil 
causes,  that  what  amounts  to  the  general  issue  is  not  pleadable 
specially,^  should  be  applied  equally  to  criminal.' 

the  lika  But  it  is  explained  else  and  erected  by  the  authority  and  in 
where  that  probably  none  of  these  pursuance  of  laws  of  this  common- 
pleas  are  necessary  with  u&  Grim,  wealth,  by  the  officers,  engineers  and 
Pra,  n,  §  1049.  See,  for  precedents^  agents  thereof,  lawfully  created,  ap- 
4  Chit  Crim.  Law,  541-567;  4  Went  pointed  and  employed  therefor,  for 
PI.  161-191 ;  6  id.  894»  410,  414;  Bex  the  purpose  of  securing  and  furnish- 
V.  Kent,  2  M.  &  S.  518;  Rex  u  East-  ing  sufficient  water  for  the  supply  of 
rington,  6  A.  &  £.765;  Reg.  v.  Bar-  the  said  [canal];  that  the  said  A.  is 
noldswiok,  4  Q.  R  499;  Reg.  u  Ely^  in  the  possession  of  the  said  pond, 
15  Q.  R  827,  4  Cox,  G.  CX  281,  282;  reservoir  and  dam  by  authority  and 
Reg.  «.  Ashby  Folville,  10  Cox,  G  C  in  pursuance  of  the  act  of  assembly, 
269,  entitled,  etc.,  as  director  of  said  com- 

1  Steph.  PL  418, 419.  paoy,  and  not  otherwise;  and  by  the 

'  Instances  wherein,  other  than  as  terms,  conditions  and  provisions  of 

stated  in  a  previous  note,   special  said  act  of  incorporation  he  is  re- 

pleas   in  bar  have  been  employed  quired  and  commanded  to  keep  up 

are, —  said  dam  and  damming  pond  and 

Legiglatlve  authorization  of  nnl-  reservoir  for  the  purposes  of  said 

sance. — Persons  indicted  for  a  pub-  canal  as  aforesaid,  in  order  that  the 

lie  nuisance  defended  by  a  special  said  canal  shall  form,  be  and  remain 

plea,  adjudged  good,  as  follows:  —  a  public  highway,  for  the  passage  at 

''And  the  said  A.  [to  avoid  repeti«  aU  times  of  aU  persons  with  horses, 
tion  I  shaU  omit  the  other  names  boats  and  merchandise,  and  for  the 
and  assume  that  A.  was  indicted  protection  of  the  interest  and  prop- 
alone]  in  his  own  proper  person  comes  ertyof  the  said  common  wealth  re- 
into  court  here,  and,  having  heard  tained  and  reserved  therein  by  the 
the  said  indictment  read,  says  that  said  commonwealth  under  the  terms 
the  said  commonwealth  ought  not  and  conditions  of  said  act  of  inoor« 
further  to  prosecute  the  said  indict-  poration;  and  further,  that  he  has  no 
ment  against  him;  because  he  says  right  or  power,  under  the  laws  of 
that  the  pond  and  reservoir  com-  said  commonwealth,  to  renew  the 
plained  of  in  said  indictment  are  a  sama  but  only  to  keep  the  same  in 
part  of  the  internal  improvements  repair.  And  this  the  said  A.  is  ready 
of  this  commonwealth,  called  the,  to  verify;  wherefore  he  prays  judg- 
eta  [canal],  and  are  and  were  con-  ment»  and  that  by  the  court  here  he 
structed  by  said  commonwealth  in  may  be  dismissed  and  discharged 
order  that  the  same  be  and  remain  from  the  said  premise  in  the  said 
a  public  highway,  for  the  passage  at  indictment  specified."  Com.  v.  Reed, 
all  times  of  all  persons  with  horses,  10  Casey  (Pa.),  275, 276. 
boats  and  merchandise,  on  the  said  Now,  it  is  perceived  that  the  mat- 
[canal];  that  the  said  dams  and  dam-  ter  of  this  plea  is  simply  an  arg^- 
ming  the  southern  end  of  the  M.  mentative  denial  that  the  defendants 
swamp,  in  the  said  indictment  men-  are  or  ever  were  guilty;  hence,  in 
tioned,    were  created,   oonstmoted  principle,  not  only  was  it  unneces- 
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§  1047«  As  to  which. —  If,  in  any  case  not  contemplated  in 
the  foregoing  sections,  a  special  plea  in  bar  is  deemed  to  be 
the  proper  method  of  defense,  coonsel  can  readily  coostract 
it  on  the  models  already  given. 

VI.  The  General  Issue.* 

§  1048.  Elsewhere. —  The  form  of  the  plea  of  not  gailty  is 
explained  in  "Criminal  Procedure."' 

§  1049.  By  attorney.—  When  it  is  pleaded  by  attorney,  as 
in  exceptional  cases  of  misdemeanor  it  may  be,'  the  form  is, — 

And  the  said  A.  oomee  into  oonrk  here  by  X,  his  attorney,^  and,  having 
heard  the  said  indictment  read,  says  that  he  is  not  guilty  of  a  misdemeanor 

sary,  bat  it  should  have  been  rejected  he  the  said  A.  is  ready  to  verify; 

by  the  court    Crim.  PlRXy  L  §  790.   It  wherefore  he  prays  judgment,  and 

is  otherwise  with  the  plea  of  the  —  that  by  the  oourt  here  he  may  be  dis- 

Statnte  of  limitations.— As  this  missed  and  discharged  from  the  said 

plea  does  not  deny  the  original  g^ilt  premises    in   the   said    indictment 

charged,  defendants  are  permitted  above  specified." 

to  plead  it;  though  they  need  not  Reftsiiig  ofllce. — There  are  Eng- 

for  they  may  avail  themselves  of  the  lish   precedents  for   pleading  spe- 

defense    under  the  general  issua  oially  in  bar  an  excuse  for  refusing 

Crim.  Pra  as  above;  Stat  Crimes,  offioa    Bex.  «.  King,TienL  P.  G.217, 

§  264    The  allegations,  by  one  who  318;  Rex  v.  Oaslin,  Trem.  P.  G  219, 

chooses  this    method    of  defense,  220l    But  they  are  old,  and  modem 

should   conform   to  the  statutory  usage  is  believed  not  to  acoord  with 

terms  and  special  facts;  as,  for  ex-  them. 

ample,  they  were  in  one  case,  P.  v.  Some  further  illustrations  of  what 

Boe^  6  Parker,  G.  01  231, —  has  been,  in  various  circumstances, 

**  And  the  said  A.  in  his  own  proper  attempted  or  permitted  may  be  seen 

person  comes  into  oourt  here,  and,  in  the  following:  Rex  u  Lovelace, 

having  heard  the  said  indictment  Trem.  P.  Q  278»  275;  Bex  tx.  A.  &, 

read,  by  leave  of  the  oourt  also  first  Trem.  P.  CL  209;  Be&  v.  Newman, 

had  and  obtained,  says  that  the  said  Dears.  85, 1  Ellis  &  R  658,  8  Car.  & 

people  of  the  said  state  ought  not  El  85;  S.  tx  Chapin,  17  Ark.  561; 

further  to  prosecute  the  said  indict-  Hardin  ix  S.,  12  Tex.  Api  186;  IT.  SL  tx 

ment  against  him  the  said  A.,  because  Kindred,  4  Hughes,  498,495.  Whether 

he   says  the   said  indictment  was  in  any  or  all  these  cases  the  special 

found  and  filed  on  the,  etc.  [stating  plea  was   properly   admissible   we 

the  date],  and  that  the  said  indict-  need  not  further  inquire.    The  prin- 

ment  was  not  found  or  filed  in  the  oiple  governing  the  question  already 

proper  or  in  any  court  within  three  appeara 

years  after  the  commission  of  the  of-  ^  Crim.  Pra,  I,  ^  794a-801. 

fense  in  the  said  indictment  sped-  >  Id.,  §  795. 

fied,  although  during  the  whole  time  '  CriuL  Pro,  I,  g§  268»  78& 

since  the  commission  of  the  said  of-  *  The  written  plea  in  person  differs 

fense  he  has  been  and  now  is  an  in-  from  this  only  in  omitting  the  words 

habitant  of  and    usually   resident  "  by  X.  his  attorney.** 
within  the  United  Statea    And  this 
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[or  offense]  therein  charged  against  him,  and  hereof  he  puts  himself  upon 
the  country.  1 

§  1050.  Oral  —  Entered  by  court. —  The  oral  plea  of  not 
guilty  is  less  formal.*  So  undoubtedly  no  one  exclusive  form 
is  required  for  the  plea  which  in  special  circumstances  the  court 
orders  to  be  entered  of  record  under  the  authority  of  a  statute.' 
Still  as  this  is  a  proceeding  unknown  to  the  common  law,  the 
statutory  formalities  must  be  fully  complied  with;*  but,  in 
mere  form  of  words,  there  will  be  nothing  not  obvious. 

VII.  The  Plea  of  Nolo  Oontbndkbb.* 

§  1051.  How  the  form. —  The  extended  form  of  this  plea  is 
not  much  shown  by  precedents.  It  is  granted  only  at  the  dis- 
cretion of  the  court  on  special  application ;  judgment  under  it  is, 
for  all  purposes,  a  conviction ;  *  and  it  differs  in  its  effect  from 
the  plea  of  guilty,  simply  in  that  it  cannot  as  a  confession  be 
brought  in  evidence  against  the  defendant  in  another  proceed- 
ing. Yet  because  it  is  an  implied  confession  as  to  the  particu- 
lar case,^  evidently  it  does  not  open  with  a  protestation  of  in- 
nocence, nor  could  the  court  accept  it  in  such  form ;  since  to 
convict  without  proof  one  protesting  his  innocence  would  be  a 
prostitution  of  public  justice  however  he  might  consent.  Still 
the  author  has  seen  nothing  conclusive  directly  to  this  point  in 
any  book  of  authority.®  We  are  simply  informed  that,  when 
the  court  accepts  this  plea,  ^^an  entry  is  made  to  this  effect, 

iE8sentiaU7foUowing4ChitiCrim.  learned   judge    casually   observed: 

Law,  499;  Archbi  Crim.  PL  &  Ev.  '*  The  plea  ofnofo  contendere,  pleaded 

(19th  ed.)  150.    For  other  precedents,  with  a  protestation  that  the  party 

Bee  4  Chit  Crim.  Law,  540^  541;  4  was  not  guilty,  would  clearly  not 

Went  PL  44;   Bex  v,   Pilkington,  conclude  the  party  in  his  defense 

Trem.  P.  d  182,  184.  against  the  civU  action."     p.  208. 

s  Archh.  Crim.  PL  &  Ev.  149, 150;  But  our  books  of  reports  are  full  of 

Crim.  Pra,  I,  §§  7386,  796L  observations  which  might  be  tor- 

'  Crim.  Pra,  I,  §  73da.  tured  into  all  sorts  of  meanings  an- 

4  Stat  Crimes,  §  119.  tagonistio  to  sound  doctrina    Noth- 

•Crim.  Pra,  I,  |^  8U2-804  ing  is  more  familiar  than  that  the 

*n.  a  V.  Hart  well,  8  Clit  221,  282;  eridence  they  afford  of  the  law  is 

and  cases  infrcu  very  slight    In  this  very  case,  the 

^Beg.  V.  Templeman,  1  Salk.  65;  plea  before  the  court  did  not  contain 

Com.  V.  Horton,  9  Pick.  206;  Com.  ix  the  protestation  of  innocence,  and 

lilton,  8  Met  282,  283.  there  was  no  intimation  that  it  was 

sin  Com.    u   Horton,   supra,   a  defectiva 
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that  the  defendant  non  mcU  contendere  cum  domina  regina  et 
posidt  86  in  gratiam  curicB.^^  ^    Henoe  — 

§  1052,  Form. —  We  may  deem  something  like  the  follow- 
ing the  proper  form  for  the  extended  plea:  — 

And  the  said  A«  in  his  own  proper  person  oomes  into  oonrt  here,  and, 
having  heard  the  said  indictment  read,  says,  by  permission  of  the  court 
here,  that  he  will  not  contend  with  the  said  commonwealth  [or,  state,  or, 
eUx\  and  hereof  he  puts  himself  upon  the  clemency  of  the  court' 

Vin.  Fleadinqs  Subsequent  to  Pleas. 
§  1053.  Demurrer  to  plea. —  The  form  may  be, — 

And  X.  [the  prosecuting  officer,  add  his  title,  which  differs  in  our  states], 
who  prosecutes  for  the  said  commonwealth  [or  state,  or,  eta']  in  this  be- 
half, as  to  the  said  plea  of  the  said  A.  by  him  above  pleaded,  says  that  the 
same  and  the  matters  therein  contained,  in  manner  and  form  as  the  same 
are  above  pleaded  and  set  forth,  are  not  sufficient  in  law  to  bar  or  preclude 
the  said  commonwealth  [or  state,  or,  eta]  from  prosecuting  the  said  indict- 
ment against  him  the  said  A.,  and  the  said  commonwealth  [or^  eta]  is  not 
bound  by  law  to  answer  the  same;  and  this  the  said  X.,  who  prosecutes  as 
aforesaid,  is  ready  to  verify.  Wherefore,  for  want  of  a  sufficient  plea  in  this 
behalf,  he  the  said  X.  for  the  said  commonwealth  [or,  eta]  prays  judgment^ 
and  [where  the  case  justifies]  that  the  said  A.  may  be  convicted  of  the 
premises  therein  specified  [or,  in  other  cases,  that  the  said  indictment  maj 
be  adjudged  good,  and  the  said  A.  may  further  answer  thereto].^ 

§  1054.  Joinder  in  demurrer  to  indictment, —  The  form 
may  be, — 

And  X.  [adding  his  official  title],  who  prosecutes  for  the  said  common- 
wealth [or  state,  or,  eta]  in  this  behalf,  says  that  the  said  indictment  and 
the  matters  therein  contained,  in  manner  and  form  as  the  same  are  above 
stated  and  set  forth,  are  sufficient  in  law  to  compel  the  said  A.  to  answer 
to  the  same;  and  this  the  said  X  who  prosecutes  as  aforesaid  is  ready  to 
verify  and  prove  the  same  as  the  court  here  shall  direct  and  award.  Where- 
fore, inasmuch  as  the  said  A.  has  not  answered  to  the  said  indictment,  or 

11  Chit  Grim.  Law,  481;  Reg.  ix  «For  forms,  see  Archbi  Grim.  PL  A 

Templeman,  mpra;  Bex  n,  Williams,  £v.  (19th  ed.)  188, 189;  4  Chit  Grim. 

Comb.  18,  la  Law,  607,  516,  535^  629,  583,  571,  572; 

*  The  form  under  consideration  in  Bex  ix  Devonshire,  Trero.  P.  G.  188, 

Com.  V,  Horton,  supra,  was,  as  ap*  189;  Rex  n  Essex,  Trem.  P.  G.  205, 

pearing  in  the  record:   **And  now  207;  Rex  o.  Read,  Trem.  P.  Q  559, 568; 

the  said  A.  is  set  to  the  bar,  and  has  Rex  v.  Layer,  16  How.  St  Tr.  98, 115; 

this  indictment  read  to  him;  he  says  Rex  tx  B^inloch,  Foster,  16, 19;  Bex  v, 

he  will  not  contend  with  the  com-  Vanderoomb,  2  Leach  (4th  ed.),  708, 

men  wealth,  with  which  the  attorney  716;  French  v.  P.,  8  Parker,  CL  C  114» 

for  the  commonwealth  is  content  120;  Gardiner  u  P.*  6  Parker,  GL  C. 

It  is  therefore  considered,"  eta  155, 159. 

»Seeanfe,g6a 
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hitherto  in  any  manner  denied  the  same,  the  said  X.  for  the  said  common- 
wealth [or,  eta]  prays  judgment*  and  that  the  said  A.  may  be  conyicted  of 
the  premises  in  the  said  indictment  specified^ 

§  1055.  Joinder  in  demurrer  to  plea. — The  form  may  be, — 

And  the  said  A.  says  that  his  said  plea  by  him  above  pleaded,  and  the 
matters  therein  contained,  in  manner  and  form  as  the  same  are  above 
pleaded  and  set  forth,  are  sufficient  in  law  to  bar  and  preclude  the  said 
commonwealth  [or  state,  or,  etc]  from  prosecuting  the  said  indictment 
against  him  the  said  A.;  and  the  said  A.  is  ready  to  verify  and  prove  the 
same  as  the  said  c<)urt  here  shall  direct  and  award.  Wherefore,  inasmuch 
as  the  said  X.  for  the  said  commonwealth  [or,  eta]  hath  not  answered  the 
said  plea,  or  hitherto  in  any  manner  denied  the  same,  the  said  A.  prays 
judgment,  and  that  [the  said  indictment  may  be  quashed,*  and]  by  the  court 
here  he  may  be  dismissed  and  discharged  from  the  premises  in  the  said 
indictment  specified.' 

§  1056.  Replication  to  plea  to  Jurisdiction. —  The  form 
may  be, — 

And  hereupon  X.  [the  prosecuting  officer,  adding  the  title  of  his  office^ 
who  prosecutes  for  the  said  commonwealth  [or  state,  or,  eta]  in  this  be- 
half says,  that  notwithstanding  anything  by  the  said  A.  above  in  pleading 
alleged,  this  court  ought  not  to  be  precluded  from  taking  cognizance  of  the 
indictment  aforesaid;  because  he  says  that^  eta  [setting  out  the  matter  re- 
lied on,  and,  if  it  is  new  matter,  ante,  %  1048,  note,  adding  the  verification; 
if  not,  the  conclusion  to  the  country;  thus],  and  this  he  or  the  said  X.  for 
the  said  commonwealth  [or,  etc.]  is  ready  to  verify  [or,  prays  may  be  in- 
quired of  by  the  country^  Wherefore  he  prays  judgment,  and  that  the 
said  A.  may  answer  to  the  said  indictment.^ 

§  1057.  Beplication  to  plea  in  abatement  —  (Misnomer). — 

To  the  plea  of  misnomer  the  replication  may  be,  and  under  the 
facts  of  most  of  the  cases  is, — 

And  hereupon  X,  eta  [as  in  the  last  form],  says  that  the  said  indict- 
ment, by  reason  of  anything  by  the  said  R  [the  name  whioh  the  defendant 

1  All  the  precedents  that  I  have  ob-  Chit  Crim.  Law,  617a,  518;  6  Went, 

served  conclude  with  this  form  of  PL  409;  Rex  ix  Johnson,  Trem.  P.  CL 

prayer.    And  where,  as  formerly  in  119, 138;  P.  u  Weston,  4  Parker,  C. 

all  cases,  and  still  in  misdemeanors  C  320. 

and  to  a  considerable  extent  in  felo-  *The  matter  in  these  brackets  to 

nie8»  the  defendant  is  not  entitled  as  be  omitted  where  the  plea  was  in  bar. 

of  right  to  answer  over  (Grim.  Pra,  'For  precedents,  see  Archb.  Crim. 

t  §§  783-786),  it  is  unquestionably  PL  &  Ev.  (19th  ed.)  1S9;  Archb.  New 

correct    But  where  the  defendant  Grim.  Pra  117;  4  Ghit  Grim.  Law, 

may  as  of  right  answer  over,  the  315,536,580,671;  Hex  u  Devonshire^ 

prayer  in  principle  should  be  "that  Trem.  P.  C  188,  189;  Bex  v.  Vander- 

the    said  indictment  may  be    ad-  comb,  3  Leach  (4th  ed.),  708;  French 

judged  good,  and  the  said  A.  may  v.  P.,  8  Parker,  d  O.  Hi,  131;  Gardi- 

further  answer  thereta*'  For  forms,  ner  v.  P.,  6  Parker,  G.  CI  155, 160. 

see  Archb.  Grim.  PL  &  Ev.  (19th  ed.)  *  For  precedents,  see  Archb.  Grinu 

138;  Archb.  New  Grim.  Pra  116;  4  PL  &  Ev.  (10th  ed.)  81,  (19th  ed.)  185; 
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claims  in  his  plea]  in  his  said  plea  above  alleged*  ought  not  to  be  quashed; 
because  he  says  that  the  said  R,  long  before  and  at  the  time  of  the  prefer- 
ring of  the  said  indictment,  was  and  still  is  known  as  well  by  the  name  of  A. 
[the  name  which  the  indictment  gives  him]  as  by  the  name  of  Bw  [to  wit,  at 
the  parish  aforesaid,  in  the  county  aforesaid  >];  and  this  he  prays  may  be 
inquired  of  by  the  country.^ 

§  1058.  Same  —  (Incompetency  of  grand  Jnror). —  In  one 

case,  a  replication  in  the  following  form  was  not  objected  to: — 

And  hereupon  X  [adding  the  official  title  of  the  prosecuting  officer],  who 
prosecutes  for  the  commonwealth  in  this  behalf,  sa3rs,  that  notwithstanding 
anything  by  the  said  A.  in  pleading  alleged,  this  court  ought  not  to  be  pre- 
cluded from  taking  cognizanoe  of  the  indictment  aforesaid;  because  he 
says  that  the  grand  jurors  from  the  towns  of  N.  and  O.,  to  wit,  T.  and  Z., 
as  to  whom  specific  objection  is  taken  in  said  defendant's  plea,  were  duly 
and  legally  drawn,  summoned,  notified  and  returned  as  grand  jurors,  and 
presented  themselves  on  the  first  day  of  the  term  of  this  court  at  the  April 
term  thereof  in  the  present  year,  and  were  then  duly  sworn  and  impaneled, 
and  that  the  said  grand  jury  was  in  all  respects  a  legal  grand  juxy;  and 
this  the  said  X.  is  ready  to  verify.  Wherefore  he  prays  judgment,  and  that 
the  said  A«  may  answer  to  this  said  indictment' 

§  1059.  Replication  to  plea  in  bar. —  The  formal  parts,  the 
filling  up  whereof  will  considerably  vary  with  differing  facts, 
may  be, — 

And  hereupon  X  [the  proseouting  officer,  adding  his  official  titled  who 
prosecutes  for  the  said  commonwealth  [or  state,  or,  eta]  in  this  behalf, 
says,  that  by  reason  of  anything  alleged  in  the  said  plea  of  the  said  A.  above 
pleaded  in  bar,  the  said  commonwealth  [or,  eta]  ought  not  to  be  precluded 
from  prosecuting  the  said  indictment  against  the  said  A.;  because  he  says, 
that,  eta  [here  setting  out  the  matter  special  to  the  case],  and  this  the 
said  X.  for  said  commonwealth  [or,  eta]  is  ready  to  verify  [or,  prays  may 
be  inquired  of  by  the  country  <].  Wherefore  he  prays  judgment,  and  that 
the  said  A.  may  be  convicted  of  the  premises  in  the  said  indictment  speci- 
fled.0 

4  Chit  Crim.  Law,  614;  Sam  n  S.,  81  For  another  form,  see  8L  n  Hawkins, 

Ma  480.  6  Eng.  71. 

I  The  matter  in  these  brackets  is  ^  Explained  ante,  %  105a 

in  the  form  before  me,  but  I  can  dis-  *  As  to  the  form  of  the  prayer,  see 

cover  no  principle  requiring  it   The  the  note  to  ante,  %  1054    For  prece- 

place  at  which  the  name  was  borne  dents,  see  Archbi  Crim.  PL  &  £v. 

by  the  defendant  is  not,  like  that  at  (10th  ed.)  86,  (10th  ed.)  140;  4  Chit 

which  he  committed  the  offense,  an  Crim.  Law,  549,  656,  559,  562,  569;  4 

element  in  the  jurisdiction.  Went  PL  174;  6  id.  412,  416;  Beg.  r. 

3  ArchK  Crim.  PL  &  Ev.  (10th  ed.)  Ashby  v.  Folville,  10  Cox,  a  Q  269, 

82.    And  compare  with  4  Chit  Crim.  290.    To  plea  of  former  conviction, 

Law,  526;  Bex  ix  Knowles,  Trem.  P.  aeqaittalf  or  Jeopardy.— The  repli- 

C  11,  la  cations  to  this  class  of  pleas  are  var- 

'  Com.  CL  Moran,  130  Mass.  281, 282.  ied.    It  will  suffice  simply  to  refer 
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§  1060.  Still  later  pleadings. — The  pleadings  are  occasion- 
ally continued  farther;  bat  the  foregoing,  sapplemented  in 
proper  cases  by  the  familiar  ^^  And  the,  etc.,  does  the  like,"  or- 
dinarily snffice  to  develop  the  issae.  The  forms  already  given 
in  this  chapter  will  serve  as  models  for  saoh  farther  ones  as 
may  be  required.* 

IX.   SbTTINO  up  InSANTFT  IK  DXFBNSB.* 

§  1061 .  Elsewhere. —  The  steps,  where  the  insanity  of  a 
prisoner  is  saggested,  are  sufficiently  stated  in  ^  Criminal  Pro- 
cedare." 

§  1062,  Oath  to  Jary. —  The  oath  to  a  jary  impaneled  to 
try  whether  the  prisoner  is  so  insane  as  to  be  incapable  of 
making  his  defense,  is, — 

You  shall  diligently  inquire  and  tme  preeentment  make  [or,  a  true  y&> 
diet  return]  for  and  on  behalf  of  the  oommonwealth  [or  state,  eta],  whether 
A.,  the  prisoner  at  the  bar,  who  now  stands  indicted  for  murder  [or  rape^ 
or,  eta,  according  to  the  fact]  be  of  sound  mind  and  understanding  or 
not»  and  a  true  verdict  give  according  to  the  best  of  your  understanding, 
so  help  you  God' 

§  1063,  Record. —  There  shonld  be  a  record  of  the  fact  of 
the  inqairy  and  finding.  And,  as  sach  fact  will  vary  in  its 
particalars  with  the  cases,  so  will  the  record  of  it> 

to  places  where  precedents  may  be  law  of  this  defense,  with  ^e  pro- 
found. Arohbi  Crim.  PL  &  £▼.  (10th  cedure,  see  Grim.  Law,  I,  gg  874-890; 
ed.)  90,  92,  (19th  ed.)  144^  147;  Archb.  Grim.  Pra,  II,  §g  664-6872)i  Inci- 
New  Grim.  Pra  112;  4  Ghit  Grim,  dental,  GriuL  Law,  I,  §g  261,  406,  407, 
Law,  688;  Beg.  «.  Davison,  2  Fost  &  651;  n,  1121,  1128,  1124;  Grim.  Pro, 
F.  250,  8  Goz,  a  a  860;  Gonway  tx  I,  §§  522, 925»950<%  1141;  Stat  Grimes, 
Reg.,  1  Goz,  a  G  210;  Beg.  tx  Bird,  §  18 1 

5  Gox,  a  a  11;  Reg.  «.  Gonnell,  6  >Rez  n  Frith,  22  How.  St  Tr.  807, 

Goz,  a  a  178;  Rocco  ix  a,  87  Misa  811;  P.  v.  Kleim,  1  Edm.  Sel  Gaa  18, 

857;  Grant  v.  P.,  4  Parker,  G  G  527,  15;  Gom.  tx  Hathaway,  18  Mass.  299. 

629;  P.  V.  Gramer,  5  Parker,  G  G 171.  The  oath  in  the  case  last  cited  had 

^Qee,  for  demurrer  to  replication,  the  words  ''according  to  your  ewU 

4  Ghit  Grim.  Law,  52&    Joinder  in  denoe  and  knowledga"     I  see  no 

demurrer    to    replication,   4    Ghit  reason  to  suppose  that  any  one  form 

Grim.  Law,  527;   Rez   v.  Knowles^  of  words  is  indispensable.   And  com- 

Trem.  P.  G  11, 14.  Rejoinder,  4  Ghit  pare  with  Rez  v.  Pritchard,  7  Gar.  & 

GriuL  Law,  452;   Bez  v.  Edwards,  P.  80a 

TreuL  P.  G  192, 194     Sur-re joinder,  ^  For  a  form,  see  ArohU  PL  ft  Br. 

Bez  V,  Amery,  Trem.  P.  G  last  pag&  (19th  ed.)  15a 

s  For  the  direct  ezpositions  of  the 

608 


§§  106it,  1065.]  BBFOBB  Ain>  ATTER.  [bOOK  IY. 

X.  The  Change  of  Venue.* 

§  1064.  Dilferenees  —  Forms. —  The  practice  on  this  subject 
is  statutory,  aud  it  differs  greatly  in  our  respective  states. 
Therefore  it  will  be  judicious  here  simply  to  refer  to  places 
where  forms  may  be  found.* 

XI.  The  Application  fob  Oontinitanob.' 

§  1065.  How  the  forms. —  While  the  forms  for  this  proceed- 
ing are,  in  the  main,  substantially  the  same  in  our  different 
states,  they  are  simple,  and  are  attended  with  no  difficulties 
not  explained  in  the  other  volumes  of  this  series.  It  will,  there- 
fore, suffice  simply  to  refer  to  places  where  they  may  be  foond.^ 

1  For  the  direct  exposition  of  this  <  For  the  direct  expositions  of  this 

proceeding,  see  Crim.  Pra,  I,  §§  68-7S.  proceeding,  see  Crim.  Pra,  L  ^  951- 

Incidental,  Crim.  Law,  I,  §995;  Grim.  951&  Incidental,  Id.,  §§  3S9, 790, 870a, 

Pro.,  I,  §g  Sa  106^  1028a,  1855;  Stat  lOdSo. 

Crimes,  §§  US,  144,  19^  80^  587, 588,  «4  Chit  Grim.  Law,  398-296;  Rex 

59ft  V.  Heath,  18  How.  St  Tr.  1.    And  see 

S4  Chit  Grim.  Law,  29a  Beg.  u  Burke,  10  Cox,  C.  Q  519,  SSa 

Alabama.^  Taylor  v,  a,  48  Ala.  iZZtnoia—  Moody  «l  P.,  20  111.  315; 

180, 18a    And  see  Ghilds  u  &,  55  Richardson  ix  P.,  81  IlL  170;  Steele  is. 

Ala.  25;  Goodloe  v.  &,  60  Ala.  98.  P.,  45  IlL  152;  Wilhelm  u  P.,  72  la 

Ccdifomia.— P.  v.  Mahoney,  18  CaL  46a 

18a  Indiana.— Qroes  tb  &,2  Ind.  185; 

Florida.— IrWn  ti.  S.,  19  Fla.  872,  Binns  cl  a,  88  Ind.  277. 

87&  lowcL-^  a  tx  Painter,  40  Iowa,  298. 

lUinoU^  Barrows  v.  P.,  11 DL 121 ;  Michigan.-^  P.   tJi   Vanderpool,   1 

Rafferty  a  P.,  66 IIL  118,  lift  Mich.  (N.  P.)  78;  a  ix  Maguira^  09 

Indiana,^  Gordon  u  a,  59  Ind.  75.  Ma  197, 19& 

Jotoo.— a  IX  Clarke^  46  Iowa,  155;  New  Forfe— P.  vl  Baker,  8  Abfai 

a  u  Oanada»  48  Iowa,  44a  Pr.  42»  4a 

Ifissouri.— a   v,   Wetherford,  25  Tetroa— Bruton  tx  a,  21  Tex.  887; 

Ma  48ft  Shanks  n  a,  25  Tex.  Suppi  826;  Dink- 

North  Carolina— State  tx  HOI,  72  ens  tx  a,  42  Tex.  250;  Austin  tx  SL,  42 

N.  a  84a  Tex.  845^  846;  Perkins  tx  a,  1  T^x. 

Tea^oa— Harrison  tx  a,  8  Tex.  Ap,  Api  114;  Mnriy  a  SL,  1  Tsx.  Api  174. 
558,56a    And  see  Webb  V.  a,  9  Tex. 
Ap.49%504. 
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CHAPTER  XOV. 

THB  REG0RD.1 

§  1066.  Elsewhere  — Here. —  In  various  other  places  in  the 
Yolnmes  of  this  series,  the  manner  whereby  the  materials  out 
of  which  the  record  is  constructed,  consisting  of  the  files  of 
the  court,  the  minutes  of  its  orders  and  doings,  and  other 
docket  entries,  is  stated.  We  are  here  to  consider,  in  distinc- 
tion from  these,  the  form  of  the  final  act  of  the  court;  namely, 
the  record. 

§  1067.  Differences. —  On  this  subject,  there  are  differences 
in  the  practice  and  forms  in  our  several  states.^  Therefore  the 
reader  will  find  it  particularly  convenient  to  have  before  him, 
in  the  order  of  the  states,  some  — 

§  1068.  References  to  records. —  ITot  in  every  instance,  in 
the  places  cited  in  the  note,  is  the  record  complete.  What  the 
books  furnish  is  here  given.' 

§  1069.  Concerning  form. —  The  differences  thus  spoken  of 
render  impossible  any  form  of  the  record  -acceptable  in  all  the 

1  For  the  direct  expositions  of  the  Beg.  v,  Hathaway,  14  How.  St.  Tr. 

reoord,  see  Grim.  Pra.  I,  §§  1840-1860.  690;  Sanohar's  Case,  9  Ca  114a;  Rex 

Incidental,  Crim.  Law,  I,  §  468;  H,  tx  Dowlin,  5  T.  B.  811;  GampbeU  v. 

i  531, 570, 596, 768, 786 ;  Grim.  Pnx,  I,  Reg.,  11  Q,  R  799, 800, 1  Cox,  Q  Q  ^9, 

i,  5,  125,  840-343,  864,  722-725,  816,  2  Cox,  Q  Q  468;  Wright  v.  Beg.,  14 

816,  825,  826.  840,  858,  869a,  885,  888,  Q.  R  148;  Gregory  v.  Beg.,  15  Q,  R 

1188,  1282,  1285,  1868, 1898-1400;  H,  957 ;  Bex  v.  Baldwin,  2  Leaoh  (4th  ed.), 

§  911;  Stat  Crimes,  §§  29,  87.  928,  note,  Bus&  &  By.  241,  8  Gamp. 

sCrim.  Pnx,  I,  §§  1841, 186a  265;  HoUoway  v.  Beg.,  2  Den.  a  C. 

S4  Chit  Grim.  Law,  877-414,  482-  287;  Mansell  v.  Beg.,  Dears.  &  R  875, 

442;  4  WeDt  PL  41-44,  148-152,  222;  877;  Beg.  v,  Newton,  8  Oax.  &  K.  85, 

6  id.  1;  Bex  ix  Boucher,  Trem.  P.  d  92;  Keen  v.  Beg.,  3  Cox,  a  C  841; 

150^  151;  Bex  tx  Saxon,  Trem.  P.  a  Byalls  v.  Beg.,  8  Gox,  a  a  86,  254; 

167;  Bex  ix  Pilkington,  Trem.  P.  a  Martin  «.  Beg.,  8  Cox,  G  C  818; 

182;  Bex  «.  Fanshaw,  Trem.  P.  a  CNeiU  v.  Beg.,  6  Gox,  (X  C  495,  496; 

199;  Bex  v.  Stone,  Trem.  P.  C.  288;  Latham  v.  Beg.,  9  Gox,  d  CX  61^  517; 

Bex  tx  HoUes,  Trem.  P.  C,  294;  Bur-  Beg.  n  Fox.  10  Cox.  C.  (X  602;  Beg.  u 

gess  VL  Coney,  Trem.  P.  CX  815,  816;  Flannigan,  82  U.  Q  Q.  R  593. 

Bex«.Lanoaster,lHow.  StTr.89(re-  Alabama. —  R    tx    Greenwood,   5 

▼ersing  a  judgment  of  treason);  Bex  Port  474;  Yasser  ix  R,  82  Ala.  586; 

V.  Mohan,  13  How.  St  Tr.  950,  956;  Young  v.  R,  89  Ala.  867;  Moore  ix  R, 
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states.  So  no  endeavor  will  be  made  to  supply  such  a  form ; 
but,  instead  of  this,  it  is  proposed  to  present  here  a  familiar 
English  precedent/  to  enlarge  it  at  a  few  places  by  adapting 
it  to  altered  facts,  and  to  explain  all  as  we  proceed.  And  though 
it  should  not  be  blindly  copied,  it  "  might,"  as  observed  by  a 
learned  judge,  "  aid  clerks  in  making  up  such  records,  if  they 
were  disposed  to  read  it  and  avail  themselves  of  it."  *  The 
result  would  be,  not  an  absolute  uniformity  in  our  states,  but 
an  improvement  among  all  in  what  will  remain  in  a  measure 
diverse. 
§1070.  Form.— It  is,— 

WABwiCKsms^  \      [GaptlonJ—  Be  it  remembered,  that*  at  the  general 
to  wit  f  seesioii  of  the  lord  the  king  of  oyer  and  terminer 

holden  at  Warwick  in  and  for  the  said  county  of  Warwick,  on,  eta,  before 
Sir  Michael  Foster,  knight,  one  of  the  justices  of  the  said  lord  the  king  ae- 
signed  to  hold  pleas  before  the  king  himself  Sir  Edward  Cliye,  knight,  one 
of  the  justices  of  the  said  lord  the  king,  of  his  court  of  common  bench,  and 
others  their  fellows,  justices  of  the  said  lord  the  king,  assigned  by  letters- 
patent  of  the  said  lord  the  king,  under  his  great  seal  of  Great  Britain,  made 
to  them  the  aforesaid  justices  and  others  and  any  two  or  more  of  them 
(whereof  one  of  them  the  said  Sir  Michael  Foster  and  Sir  Edward  CUve, 

40  A1&  49;  Pomeroy  ix  S,  40  Ala.  68;  New  ForJe:^  Lambert  tx  P.,  7  Cow. 

Qrund  u  a,  40  Ala.  709;  Hatch  ix  a,  166;  Morris  n  P.,  1  Parker,  Q  Q  441; 

40  Ala.  718;  Perry  ix  a,  48  Ala.  21;  Peverelly  ix  P.,  8  Parker,  C  C  59,  61; 

Brazier  v.  a,  44  Ala.  887,  890.  Stephens  v.  P.,  4  Parker,  G  Q  396; 

Arkansas,-^  Cklie  tx  a,  6  Eng.  818;  P.  v,  Cramer,  5  Parker,  CL  CL  171;  P. 

Sandf  ord  u  a,  6  Eng.  82a  tx  Riley,  5  Parker,  a  C  401 ;  Gardiner 

^^orido.— Dixon  v.  a,  18  Fla.  681.  v.  P.,  6  Pftrker,  a  C  155,  186;  P.  «. 

iZZinoia— Jumpertz  u  P.,  21  TO.  Hackley,  24  N.  Y.  74;  Weed  o.  P.,  81 

876;  Schirmer  ix  P.,  88  IlL  276.  N.  T.  465;  Keefe  o.  P.,  40  N.  Y.  84a 

Louisiana, — a  u  Price,  6  La.  An.  North  Carolina, —  a  v,  Kimbrough, 

691.  2  Dot.  481;  a  v.  Moody,  69  N.  Q  529; 

MasmcnusetU-^ConL  v,  Roby,  12  a  ix  Driver,  78  N.  Q  42a 

Pick.  496;  Turns  tb  Com.,  6  Met  224;  Pennttylvania,^  Com.  v,  Stoever,  1 

Green  v.  Com.,  12  Allen,  155;  Jen-  a  &  R  480;  Com.  tb  Nesbit^  10  Casey 

nings  V,  Com.,  105  Mass.  586;  Com.  v,  (Pa.),  898;  Scully  «.  Com.,  11  Casey 

GaUigan,  118  Masa  208,  204;  Crimm  (Pa.),  511.    See  Crim.  Pra,  I,  §  1341. 

u.  Com.,  119  Masa  826,  82a  Vermont—S,  ix  C  D.,  N.  Chipi  284, 

IfisnMippi— McQuillen  ix  a,  8  Sul  286;  Braokett  ix  a,  2  Tyler,  162, 155. 

ft  M.  687;  Weeks  tx  a,  81  Misa  49a  Virginia.-^  Price  «.  Com.,  21  Giat 

Jfissourt.— McKay  tx  a,  12  Ma  492 ;  84a 

lomey  v.  a,  18  Ma  455;  a  v.  Allen,  United  StateB,^  JJ,  8,  v,  Plumer,  8 

64  Ma  67, 69.  Andsee  a  u  Freeman,  Cliff.  1. 

21  Ma  481,  48a  U  BL  Com.,  Appendix. 

JVieu^Jer^ej^.— a«.Gustin,2South-  *  James  «.  a,  45  Misa  672^  581,2 

ard,  744,  749;  a  v.  Price,  6  Halst.203;  Morris  St  Caa  1741,  1751,  Peyton, 

Berrian  u  a,  2  ZaK  a  a  J. 
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the  said  lord  the  king  would  have  to  be  one)  to  inquire  (by  the  oath  of  good 
and  lawful  men  of  the  county  aforesaid,  by  whom  the  truth  of  the  matter 
might  be  the  better   known,  and  by  other  ways,  methods  and  means, 
whereby  they  could  or  might  the  better  know,  as  well  within  liberties  as 
without)  more  fully  the  truth  of  all  treasons,  misprisions  of  treasons,  insur- 
rections, rebellions,  counterf eitings,  clippings,  washings,  false  coinings,  and 
other  falsities  of  the  moneys  of  Great  Britain  and  of  other  kingdoms  or 
dominions  whatsoever;  and  of  all  murders,  felonies,  manslaughters,  killings, 
burglaries,  rapes  of  women,  unlawful  meetings  and  conventicles,  unlawful 
uttering  of  words,  unlawful  assemblies,  misprisions,  confederacies,  false 
allegations,  trespasses,  riots,  routs,  retentions,  escapes,  contempts,  falsities, 
negligences,  concealments,  maintenances,  oppressions,  champerties,  deceits, 
and  all  other  misdeeds,  offenses  and  injuries  whatsoever,  and  also  the  ac- 
cessories of  the  same,  within  the  county  aforesaid,  as  well  within  liberties 
as  without,  by  whomsoever  and  howsoever  done,  had,  perpetrated  and  com- 
mitted, and  by  whom,  to  whom,  when,  how  and  in  what  manner;  and  of 
all  other  articles  and  circumstances  in  the  said  letters-patent  of  the  said 
lord  the  king  specified,  the  premises  and  every  or  any  of  them  howsoever 
concerning;  and  for  this  time  to  hear  and  determine  the  said  treasons  and 
other  the  premises,  according  to  the  law  and  custom  of  the  realm  of  Eng- 
land; and  also  keepers  of  the  peaoe,  and  justices  of  the  said  lord  the  king, 
assigned  to  hear  and  determine  divers  felonies,  trespasses  and  other  misde- 
meanors committed  within  the  county  aforesaid.^    [Commencement], —  by 
the  oath  of  Sir  James  Thomson,  baronet,  Charles  Roper,  Henry  Dawes, 
Peter  Wilson,  Samuel  Rogers,  John  Dawson,  James  Philips,  John  Mayo, 
Richard  Savage,  William  Bell,  James  Morris,  LAwrence  Hall  and  Charles 
Garter,  esquires,  good  and  lawful  men  of  the  county  aforesaid,  then  and  there 
impaneled,  sworn  and  charged  to  inquire  for  the  said  lord  the  king  and  for 
the  body  of  the  said  county,  it  is  presented'  [Indictment],— That  Peter 
Hunt,  late  of  the  parish  of  Lighthome  in  the  said  county,  gentleman,  not 
having  the  fear  of  Qod  before  his  eyes,  but  being  moved  and  seduced  by 
the  instigation  of  the  devil,  on  the  fifth  day  of  March,  in  the  said  second 
year  of  the  reign  of  the  said  lord  the  king;  at  the  parish  of  Lighthorne 
aforesaid,  with  force  and  arms,  in  and  upon  one  Samuel  Collins,  in  the 
peace  of  Gh>d  and  of  the  said  lord  the  king  then  and  there  being,  feloniously, 
wilfully  and  of  his  malice  aforethought  did  make  an  assault;  and  that  the 
said  Peter  Hunt»  with  a  certain  drawn  sword,  made  of  iron  and  steel,  of 
the  value  of  five  shillings,  which  he  the  said  Peter  Hunt  in  his  right  hand 
then  and  there  had  and  held,  him  the  said  Samuel  Collins,  in  and  upon  the 
left  side  of  the  belly  of  him  the  said  Samuel  Collins,  then  and  there  felo- 
niously, wilfully  and  of  his  malice  aforethought  did  strike^  thrust,  stab  and 

1  This  is  the  ordinary  English  cap-  tions,  Grim.  Pra,  I,  gg  65(V-e67.  And 
tion  in  a  oourt  of  special  and  limited  see  ante,  gg  58-430. 
jorisdiotion;  but  in  this  country,  and  '  This  commencement  is  a  sort  of 
probably  even  in  England,  less  will  minglingof  commencement  and  cap- 
equally  well  suffice  and  is  common,  tion.  It  is  well  enough,  but  no  bet- 
and  still  less  where  the  court  is  a  ter  than  to  let  each  stand  separate 
superior  ona    See,  for  the  explana-  as  at  ante,  §g  58-^ 
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penetrate;  giving  unto  the  said  Samael  Collins,  then  and  there  with  the 
sword  drawn  as  aforesaid,  in  and  upon  the  left  side  of  the  belly  of  him  the 
said  Samuel  Collins,  one  mortal  wound  of  the  breadth  of  one  inch  and  the 
depth  of  nine  inches;  of  whioh  said  mortal  wound  he  the  said  Samuel  Col- 
lins^  at  the  parish  of  Lighthorne  aforesaid  in  the  said  county  of  Warwick, 
from  the  said  fifth  day  of  March,  in  the  year  aforesaid,  until  the  seventh 
day  of  the  same  month  in  the  same  year,  did  languish,  and  languishing  did 
live;  on  which  the  said  seventh  day  of  March  in  the  year  aforesaid,  the  said 
Samuel  Collins,  at  the  parish  of  Lighthorne  aforesaid,  in  the  county  afore- 
said, of  the  said  mortal  wound  did  die;  and  so  the  jurors  aforesaid  upon 
their  oath  aforesaid  do  say,  that  the  said  Peter  Hunt  him  the  said  Samuel 
Collins,  in  manner  and  form  aforesaid,  feloniously,  wilfully  and  of  his 
malice  aforethought  did  kill  and  murder,  against  the  peace  of  the  said  lord 
the  now  king,  his  crown  and  dignity.^    [Warrant  of  arrest.] —  Whereupon 
the  sheriff  of  the  county  aforesaid  is  commanded  that  he  omit  not  for  any 
liberty  in  his  bailiwick,  but  that  he  take  the  said  Peter  Hunt,  if  he  may  be 
found  in  his  bailiwick,  and  him  safely  keep  to  answer  to  the  felony  and 
murder  whereof  he  stands  indicted.^    [Beturnlng  Indictment  into  eonrt.] 
Which  said  indictment  the  said  justices  of  the  lord  the  king  above  named 
afterwards,  to  wit»  at  the  delivery  of  the  jail  of  the  said  lord  the  king 
holden  at  Warwick  in  and  for  the  county  aforesaid,  on,  etc.,  before  the 
right  honorable  William  Lord  Mansfield,  chief  justice  of  the  said  lord  the 
king;  and  others  their  fellows,  justices  of  the  said  lord  the  king,  assigned 
to  hold  pleas  before  the  king  himself  Sir  Sydney  Stafford  Smythe^  knight, 
one  of  the  barons  of  the  exchequer  of  the  said  lord  the  king,  assigned 
to  deliver  his  said  jail  of  the  county  aforesaid  of  the  prisoners  therein 
being,  by  the  irproper  hands  do  deliver  here  in  court  of  record  in  form 
of  the  law  to  be  determmed.'    [Arraignment.] — And  afterwards,  to  wit, 
at  the  same  delivery  of  the  jail  of  the  said  lord  the  king  of  his  county 
aforesaid,  on  the  said,  eta,  before  the  said  justices  of  the  lord  the  king 
last  above  named  and  others  their  fellows  aforesaid,  here  oometh  the 
said  Peter  Hunt,  under  the  custody  of  William  Browne,  esquire,  sheriff  of 
the  county  aforesaid  (in  whose  custody  in  the  jail  of  the  county  aforesaid, 
for  the  cause  aforesaid,  he  had  been  before  committed);  being  brought  to 
the  bar  here  in  his  proper  person  by  the  said  sheriff^  to  whom  he  is  hers 
also  committed.    And  forthwith  being  demanded  concerning  the  premises 
in  the  said  indictment  above  specified  and  charged  upon  him,  how  he  will 
acquit  himself  thereof,  he  saith  <  [The  plea  interposed  by  the  defendant^  or 

1  Comparing  this  indictment  with  ence  of  the  defendant  in  court  ap- 

ante^  §  520,  and  chapters  in  Crim.  pears  of  record,  anything  relating  to 

Pra,  U,  "  Homicide,*'  we  see  that  it  the  arrest  or  warrant  of  arrest  need 

has  a  great  deal  of  surplusag&    Still  also  appear.    And  see  Crim.  Pra,  I, 

the  record  should  contain  the  indict-  §  1359.    In  fact  it  does  not  in  all  the 

ment,  accurately  recited,  as  found  recoxda 

by  the  grand  jury,  with  no  improve-  '  With  us,  this  matter  will,  in  gen- 

ments  or  correctiona    And  see  Crim.  eral,   be   different     Crim.    Pio^  I. 

Pra,  I,  §  1335.  §  86Sa. 

'  I  can  discover  no  reason  to  sup-  ^In  one  of  the  precedents  of  the 

pose  that,  in  a  case  where  the  pres-  record  before   me  (Keefe  tt  P.,  40 
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his  demurrer,  with  the  subeequent  pleadings,  here  fo1Iow&    In  the  present 
instance,  it  was  the  general  issue  of  not  guilty;  thns],~that  he  is  not 
guilty  thereof;  and  thereof  for  good  and  eyil  he  puts  himself  upon  the 
country:  1  and  [Joinder  In  Issue].— John  Blenoowe,  esquire,  clerk  of  the 
assizes  for  the  county  aforesaid  [with  us,  substitute  the  title  of  the  prose- 
cuting officer],  who  prosecutes  for  the  said  lord  the  king  in  this  behalf,  doth 
the  like.3    [Petit  jury.]—  Therefore  let  a  jury  thereupon  here  immediately 
come  before  the  said  justices  of  the  lord  the  king  last  above  mentioned, 
and  others  their  fellows  aforesaid,  of  free  and  lawful  men  of  the  neighbor- 
hood of  the  said  parish  of  Lighthome  in  the  county  of  Warwick  aforesaid, 
by  whom  the  truth  of  the  matter  may  be  the  better  known,  and  who  are 
not  of  kin  to  the  said  Peter  Hunt^  to  recognize  upon  their  oath,  whether 
the  said  Peter  Hunt  be  guilty  of  the  felony  and  murder  in  the  indictment 
aforesaid  above  specified,  or  not  guilty;  because  as  well  the  said  John 
Blencowe,  who  prosecutes  for  the  said  lord  the  king  in  this  behalf,  as  the 
said  Peter  Hunt»  have  put  themselves  upon  the  said  jury.    And  the  jurors 
of  the  said  jury  by  the  said  sheriff  for  this  purpose  impaneled  and  re- 
turned, to  wit,  David  Williams,  John  Smith,  Thomas  Home,  Charles  Nokes, 
Bichard  May,  Walter  Duke,  Matthew  Lion,  James  White,  William  Bates, 
Oliver  Qreen,  Bartholomew  Nash  and  Henry  Long,  being  called,  come; 
who^  being  elected,  tried,  and  sworn  to  speak  the  truth  of  and  concerning 
the  premises,  upon  their  oath  say  [Yerdict],— that  the  said  Peter  Hunt  is 
guilty  of  the  felony  and  murder  aforesaid,  on  him  above  charged  in  the 
form  aforesaid,  as  by  the  indictment  aforesaid  is  above  supposed  against 
him  [and  that  said  Peter  Hunt,  at  the  time  of  committing  the  said  felony 
and  murder,  or  at  any  time  since  to  this  time,  had  not  nor  hath  any  goods 
or  chattels,  lands  or  tenements,  in  the  said  county  of  Warwick,  or  else- 
where, to  the  knowledge  of  the  said  jurors  *].    [Anything  to  say,  etc.]. — 
And  upon  this  it  is  forthwith  demanded  of  the  said  Peter  Hunt,  if  he  hath 
or  knoweth  anything  to  say,  wherefore  the  said  justices  here  ought  not 
upon  the  premises  and  verdict  aforesaid  to  proceed  to  judgment  and  exe- 
cution against  him;  who  nothing  farther  saith,  unless  as  he  before  had 
said.^    [Sentence.]  —  Whereupon,  all  and  singular  the  premises  being  seen, 

N.  Y.  848),  the  part  oorresponding  to  <Id.,  §§  801,   1854     Subsequent 

BO  much  of  the  text  as  follows  the  in-  term. — Where  the  trial  was  at  a  sub- 

dictment  down  to  this  point  is, —  sequent  term,  the  following,  in  the 

**  And  the  said  A.  [the  defendant],  record  in  Keef e  tb  P.,  tupra,  was  here 

afterwarda  to  wit,  on,  etc,  at,  eta,  inserted:  — 

before  the  said  justice  above  named,  "  And  afterwards,  to  wit»  at  a  court 

came  in  his  own  proper  person,  and,  of,  eta,  held,  eta,  at,  eta,  on,  eta, 

being  brought  to  the  bar  here  in  his  comes  the  said  A.  [the  defendant^ 

own  proper  person,  and  arraigned  and  the  said  R,  esquire,  district  at- 

upon  the  said  indictment^  and  hav-  tomey,  likewisa  comea    Therefore^ 

ing  heard  the  said  indictment  read,  eta"  [prooeeding  similarly  to  the 

and   being  asked   whether  he  de-  text]. 

manded  a  trial  upon  the  said  indict-  *  Where,  as  with  us,  there  are  no 

ment,  answered  that  he  does  require  forfeitures,    the    matter    in    these 

a  trial  thereon,  and  saya'*  brackets  does  not  appear. 

iCrim.  Pra,  I, §§  788v 794a, 79a 797.  *Crim.  Pra,  I,  §  186a 
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and  by  the  said  justices  here  fully  understood,  it  is  considered  by  the  court 
here,  that  the  said  Peter  Hunt  ba  taken  to  the  jail  of  the  said  lord  the  king 
of  the  said  county  of  Warwick,  from  whence  he  earner  and  from  thence  to 
the  place  of  execution  on  Monday  now  next  ensuing^  being  the  ninth  day 
of  this  instant  August,  and  there  be  hanged  by  the  neck  until  he  be  dead; 
and  that  afterwards  his  body  be  dissected  and  anatomized.^ 

§  1071.  Manslaaghter  and  clergy. —  Where  the  verdict  is 

for  manslaughter,  and  clergy  is  allowed,  the  record,  according 

to  this  precedent,  is, — 

That  the  said  Peter  Hunt  is  not  guilty  of  the  murder  aforesaid,  aboTe 
charged  upon  him;  but  that  the  said  Peter  Hunt  is  guilty  of  the  felonious 
slaying  of  the  aforesaid  Samuel  Gdlins  [and  that  he  had  not  nor  hath  any 
goods  or  chattels,  lands  or  tenements,  at  the  time  of  the  felony  and  man- 
slaughter aforesaid,  or  eyer  afterwards  to  this  time  to  the  knowledge  of  the 
said  jurors*^  And  immediately  it  is  demanded  of  the  said  Peter  Hunt,  if 
he  hath  or  knoweth  anything  to  say  wherefore  the  said  justices  here  ought 
not  upon  the  premises  and  verdict  aforesaid  to  proceed  to  judgment  and 
execution  against  him:  who  saith  that  he  is  a  clerk, and  prayeth  the  bene- 
fit of  clergy  to  be  allowed  him  in  this  behall  Whereupon,  all  and  singa- 
lar  the  premises  being  seen,  and  by  the  said  justices  here  fully  understood, 
it  is  considered  by  the  court  here,  that  the  said  Peter  Hunt  be  burned  in 
his  left  hand  and  delivered.  And  immediately  he  is  burned  in  his  left 
hand,  and  is  delivered,  according  to  the  form  of  the  statute. 

§  1072.  Not  guilty  and  discharged. —  On  the  verdict  of  not 
guilty,  and  the  discharge  of  the  prisoner  by  the  court,  the  rec- 
ord is, — 

That  the  said  Peter  Hunt  is  not  guilty  of  the  Mony  and  murder  in  the 
said  indictment  charged  against  him.  Whereupon,  aU  and  singnlar  the 
premises  being  seen  and  fully  understood  by  the  court  here^  it  is  considered 
and  adjudged  by  the  said  court  here  that  the  said  defendant  be  discharged 
of  the  premises  and  do  depart  hence  without  day  in  this  behalf.' 

§  1073.  Other  forms. —  The  foregoing  forms  for  the  record 
cover  the  ordinary  ground.  One  by  comparing  them  with  the 
elucidations  in  ^^  Criminal  Procedure  "  will  see  bow  any  others, 
which  he  may  require,  should  be;  or,  if  still  he  is  in  doubt,  he 
can  consult  the  precedents  cited  to  a  previous  section.^ 

iThis  is  not  exactly  the  better  considered  bythe  said  justice  that  the 

form  of  the  sentence^    Certainly  it  is  said  William  Keef e,  for  the  murder 

different  in  some  of  our  statea  Grim,  and  felony  aforesaid,  be  imprisoned 

Pro.,  I,  §  1311.    Imprisonment.— In  in  the  state  prison  at  hard  labor  for 

Keefe  v.  P.,  tupra,  the  sentence  was  the  term  of  his  natural  lifa" 

to  imprisonment  for  lif e^  and  it  is  re-  *  Not  used  with  us^  as  see  a  note  te 

corded  thus:  —  the  last  section. 

*<  Whereupon,  aU  and  singular  the  '  1  Chit  Grim.  Law,  718»  719;  4  id. 

premises  being  seen,  and  by  the  same  886,  403. 

justice  here  fully  understood,  it  is  *Ante,  §  106& 
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CHAPTER  XCVL 

STEPS  TO  PROCURE  ▲  REVERSAL 

8  1074.  Introduotioa 
1075-1077.  Motion  for  new  trial 

1078.  Ezceptiona 

1070.  Arrest  of  jadgment 
1080-1082.  Certiorari. 
108^-1091.  Writ  of  error. 

§  1074.  What  for  chapter  and  how  diyided. —  We  shall  con- 
fdder,  in  the  following  order,  I.  The  motion  for  a  new  trial ; 
IL  Exceptions;  III.  The  motion  for  arrest  of  judgment; 
IV.  The  writ  of  certiorari;  V.  The  writ  of  error. 

L  Thb  MonoK  fob  ▲  Nsw  Tbial.^ 

§  1075.  Form. —  There  is  no  exact  form  of  words  indispen- 
«ible  for  this  motion.    Its  terms  may  be,  for  example, — 

And  now  comes  the  said  A.  [the  defendant]  by  X.  his  attorney  [or,  in  his 
own  proper  person  *]  and  moves  [or  prays  the  court  here]  that  the  verdict 
i>f  the  jnry  be  set  aside  and  a  new  trial  ordered,  for  the  reasons  that,  eta 
^parttonlariring  the  grounds  for  the  motion].' 

1  For  the  direct  elucidations  of  the  tomey,  and  such  woold  seem  to  be  a 

various  methods  of  obtaining  new  reasonable  method  espeoiaUy  in  th« 

trials,  see  Crim.  Pra,  I.  §g  1263-1281.  higher  offensea 

Incidental,  as  to  new  trial  on  motion,  *See,  for  precedents  of  this  mo- 

Crim.  Law,  I,  §§  902»  908,  098, 1001-  tion:  — 

1005,  1007-1009,  1026;  Crim.  Pra,  I,  G^eorgio.— Pinkardixa,80Ga.767. 

gg  276,  780a,  887,  949&,  987,  998a,  999,  Indiana.— Hamilton  «.  a,  84  Ind. 

1016, 1088, 106S.  28a 

'As  to  whether  the   defendant  Jlfis8iMti>pi— Price  «.  &,  86  Miss, 

must  be  personally  present  at  the  681. 

hearing  of  this  motion,  see  Crim.  Jfontono.— Tex;    a    Kennedy,    8 

Pra,  I,  g  276.  The  motion,  in  practice,  Mont  Ter.  62a 

appears  commonly  to  be  signed  by  North  CaroHncu—Q.  tb  Lipsey,  8 

attorney;  but  there  can  be  no  objeo-  Dev.  485. 

tion  to  its  being  signed  instead  by  United  Statee.—TJ.  a  fk  Tolly,  1 

the  defendant  himself,  or  signed  by  Gallia  247,  25a 
him  and  countersigned  by  his  at* 
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§  1076.  Affldayit. —  Where  the  defendant's  motion  rests  in 
whole  or  in  part  on  new  facts,  he  shoald  show  them  by  affi- 
davit   Its  form  will  vary  with  the  cases,  and  be  obvious.^ 

§  1077.  Order  granting  motion. — Where  the  court  grants 
the  motion,  its  order  may  be, — 

Upon  hearing  ooonael  on  both  Bidee»  it  is  ordered  that  the  Terdiot  of 
guilty  in  this  oase  heietofora  [or,  on,  eta]  rendered  be  set  aside^  and  a  new 
trial  had.* 

n.   EZCSFTIONS.* 

§  1078.  How. —  The  form  for  the  exceptions,  or  bill  of  excep- 
tions, is  regulated  by  no  technical  rules.  It  should  clearly  set 
out  the  matter  complained  of,  and,  in  its  formal  parts,  conform 
to  the  ordinary  practice  of  the  particular  court 

The  following  form  may  be  readily  adapted  to  the  practice 
of  different  courts:  * 

[Venue,] 
[TUUofeauee.] 

Bin  of  Mooeptiona. 

Be  it  remembered  that  upon  the  arraignment  of  the  prisoner  at  the 

term  of  the  oirooit  ooort  of  the  said  oounty  of in  said  state  of ,  and 

before  pleading  or  taking  any  other  steps  in  this  cause,  the  defendant,  bj 
his  counsel,  moved  the  court  [Jiere  insert  motion  to  quash  or  any  other  pre- 

1  For  a  form  of  affidavit,  see  Bose-  Michigan.'- "P.  tk   MoKinnery,    10 

borough  tx.  a,  4S  Tex.  57a  Mich.  H  6a 

SArchb.  Crim.  PL  &  Ev.  (10th  ed.)  Jfon^ana.— Ter.    fk    Drennan,    1 

197.    See  4  Chit  Crim.  Law,  844.  Mont  Ter.  41,  4a 

<Orim.  Pro,  I,  g  1966.  O^io.— Poage  u  a,  3  Ohio  St  289; 

«i42a&ama.— Judge tx  a, 58  Ala.  40%  Nichols  «.  a,  8  Ohio  St  485;  Moore  tL 

408  (motion  to  establish  bill  of  ex-  a,  Id  Ohio  St  887;  Stookweil  m  a,  97 

oeptions).  Ohio  St  56a 

California, —  P.  ix  Keenan,  18  OaL  T^mnesseft— Ward  u  a,  1  Humph. 

581.  95& 

Indiana.— JBokB  ix  a,  89  Ind.  1;  ataxia— Lister  ix  a,  8  Tex.  Api  17, 

Cluck  «.  a,  40  Ind.  268,  267.  19;  Dempsey  «.  a,  8  Tex.  Ap.  429; 

Jotoo.— a  «.  White,  47  Iowa,  55a  Berkley  u  a,  4  Tex.  Ap.  123;  Hiatoh 

Kansas.— B,  «.  Bybee,  17  Kan.  462^  «.  a,  8  Tex.  Api  416,  4ia 

464  Ftr^nta— Finn  t^  Com.,  6  Band. 

Louisiana.— 8.  v.  Cammeyer,  8  La.  701;  Haynes  v.  Com.,  28  Grat  942; 

Ail  812;  a  v.  Patten,  10  La.  An.299;  Johnson  u  Com.,  29  Grat  796,  799; 

a  «.  Garvey,  28  La.  An.  925;  a  v.  Sjnneyt)LCom.,30Grat858;MitQfaeU 

Cooper,  82  La.  An.  1084.  v.  Com.,  88  Grat  84a 

Maine.— B.  «.  Smith,  67  Ma  82a  West  VirginicL—Q.  «  Strander,  11 

Massachusetts.—  Com.  «.  Tivnon,  8  W.  Va.  745, 782-798;  a  «.  Hughe^SS 

Gray,  87a  W.  Va.  748,  744 
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liminary  motionB  that  may  be  made  in  the  catise,  or  if  any  affidavits,  proofs 
or  documents  are  offered  in  support  of  said  motion^  here  insert  the  <ame], 
which  motion  was  bj  the  court  overruled  and  denied.  To  which  ruling 
and  decision  of  the  court,  the  defendant,  by  his  counsel,  then  and  there  ex- 
cepted. 

Be  it  further  remembered  that  on  the  trial  of  this  cause  on  the day 

of ,  A.  Dl  19—,  at  the term,  A«  D.  19—,  of  the  said  circuit  court, 

the  people^  to  maintain  the  issue  on  their  part,  called  as  a  witness  E.  F., 
who^  being  duly  sworn,  testified  as  follows:  [here  insert  evidence  of  the  wit- 
ness  and  all  other  evidence  given  by  the  people],  [Where  if  is  desired  to 
preserve  db^ection  and  exertion,  proosed:']  And  thereupon  the  counsel  for 
the  people  [or  the  eommcnwecUth,  as  the  ease  may  be]  asked  the  witness  the 
following  question  [here  insert  question],  to  whioh  question  the  defendant, 
by  his  counsel,  then  and  there  objected  for  the  reason  [here  insert  recisons 
for  olijection];  but  the  court  overruled  the  defendant's  objection  and  pei^ 
mitted  the  question  to  be  answered,  to  which  ruling  and  decision  of  the 
court  the  defendant^  by  his  counsel,  then  and  there  excepted,  and  there- 
upon the  witness  testified:  [here  insert  answer  of  witness,  €<a]. 

And  thereupon  the  counsel  for  the  people  [or  eomnumwecUth,  as  the  case 
may  be]  offered  in  eridence  [here  insert  description  of  documentary  evi- 
dence asmarked  exhibit \  to  which  offer  of  the  people  the  defendant, 

by  his  counsel,  then  and  there  objected  for  the  reason  \hert  insert  reason\ 
but  the  court  overruled  the  defendant's  objection  and  permitted  the  same 
to  be  read  in  evidence  in  words  and  figures  as  follows:  [here  insert  instru- 
ment in  exact  words]t  to  which  ruling  and  decision  of  the  court  in  i>ermit- 
ting  the  same  to  be  read  in  evidence,  the  defendant^  by  his  counsel,  then 
and  there  excepted. 

And  the  said  defendant,  to  maintain  the  issue  on  his  part,  called  as  a  wit- 
ness G.  H»,  who^  being  duly  sworn,  testified  as  follows:  [here  insert  the  iesti' 
many  of  the  witness  and  such  other  evidence  as  is  given  by  tfie  df^endant] 

The  foregoing  is  all  the  evidence  offered  or  introduced  by  either  of  the 
partie& 

Thereupon  the  court  at  the  instanoe  and  request  of  the  people^  by  the 
state's  attorney,  instructed  the  jury  as  follows:  [here  insert  the  instruetiorts 
given  for  tJiepeqple];  to  the  giving  of  all  and  eaoh  of  the  said  instructions 
for  the  people^  the  defendant,  by  his  counsel,  then  and  there  excepted. 
And  thereupon  the  court  gave  the  following  instructions  at  the  instance 
and  request  of  the  defendant:  [here  insert  the  instructions  given  for  the  peo- 
ple]. And  the  counsel  for  the  defendant  then  and  there  also  requested  the 
court  to  give  to  the  jury  the  following  additional  written  instructions  for 
the  defendant:  [here  insert  the  additional  instructions  as  asked  to  be 
given],  which  the  court  refused  to  give  as  requested,  but  modified  the  same 
so  as  to  read  as  follows:  [here  insert  the  instructions  as  modiJied\,  and 
then  gave  and  read  the  same  as  modified  to  the  juTy.  To  which  ruling 
and  decision  of  the  court  in  refusing  to  give  such  instructions  and  each  of 
them  as  asked,  and  to  the  modifications  of  such  instructions  and  each  and 
every  modification  thereof,  and  the  giving  of  such  instructions  as  modified, 
the  defendant,  by  his  counsel,  then  and  there  excepted. 

And  the  counsel  for  the  defendant  then  and  there  requested  and  asked 
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the  court  to  g^ve  to  the  jury  the  following  written  instmctions  for  and  on 
behalf  of  the  defendant:  \here  insert  instmictions  which  the  defendant 
asked  the  court  to  give  tfiat  the  court  refused  to  give^  But  the  court  re- 
fused to  give  these  instructions  or  anj  or  either  of  them  to  the  jury,  to 
which  ruling  and  decision  of  the  court  in  refusing  to  give  and  read  the 
same  to  the  jury,  the  defendant,  by  his  counsel,  then  and  there  excepted. 

The  foregoing  instructions  given  as  asked  and  those  given  as  modified 
are  all  the  instructions  given  on  the  trial  of  the  case. 

And  thereupon  the  jury  rendered  a  verdict  against  the  defendant  of 
guilty.  And  whereupon,  on  a  subsequent  day  of  the  term  before  any  judg- 
ment was  entered  on  said  verdict,  the  said  defendant,  by  his  counsel, 
moved  the  court  to  set  aside  the  verdict  of  the  jury  and  for  a  new  trial  of 
the  case  upon  the  grounds  and  for  the  reasons  following^  vi&:  [here  insert 
the  grounds  of  the  motion],  [In  ease  affidavits  or  other  documents  are  read  in 
evidence  in  support  of  the  motion,  here  insert  the  same.]  The  court»  after 
hearing  of  said  motion  of  the  defendant  to  set  aside  the  verdict  of  the  jury 
and  for  a  new  trial,  denied  the  same  and  rendered  judgment  upon  the  said 
verdict,  to  which  ruling  and  decision  of  the  court,  in  overruling  and  deny- 
ing said  motion,  the  defendant,  by  his  counsel,  then  and  there  excepted. 

And  for  as  much  as  the  matters  set  forth  do  not  fully  appear  of  record, 
the  defendant,  by  his  counsel,  tenders  this  bill  of  exceptions  and  prays  that 
the  same  may  be  signed  and  sealed  by  the  judge  of  this  court  pursuant  to 
the  statute  in  sooh  case  made  and  provided,  which  is  done  accordingly  this 

day  of i  A.  D.  19— w 

—  —V  Judga    [Sbau] 

III.  The  Motion  in  Abbest  of  Judgment.^ 

§  1079,  How  the  form. —  It  being  competent  for  the  conrt, 
on  seeing  caase,  to  arrest  a  judgment  withoat  motion,^  no  one 
form  for  the  motion  can  be  or  is  indispensable.  Even  it  has 
been  permitted  to  be  made  orally  and  informally  by  the  de- 
fendant when  called  up  for  sentence.'  But  the  better  and  com- 
mon coarse  is  to  present  it,  with  its  reasons,  in  writing;  as,  for 
example, — 

And  now,  after  verdict  against  the  said  A.  and  hefore  sentence^  comes 
the  said  A«  in  his  own  proper  person  [or,  by  X  his  attorney],  and  moves 
the  court  here  to  arrest  judgment  herein  and  not  pronounce  the  same^  be- 
cause of  manifest  errors  in  the  record  appearing;  to  wit  [specifying  them], 
and  because  no  judgment  against  him  the  said  A.  can  be  lawfully  rendered 
on  said  record.^ 

1  Direct  expositions,  Crim.  Pro,  I  *Crim.  Pra,  I,  %  1283. 

g§  1282-128a  Incidental,  Crim.  Law,  >  Bex  v.  Home,  20  How.  St  Tr.  851, 

I,  §§  998-1000;  Crim.  Pra,  I,  §§  43,  7H  77a    And  see  Bex  tx.  Wadding- 

269,  277,  424,  448,  470,  813,  887-889,  ton,  1  East,  143, 14& 

1038,  1293,  1368,  1870;  Stat  Crimes,  ^  For  precedents,  see — 

§  347a.  ^todamo.— Morgan  u  &,  48  Ala.  6& 
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IV.  The  Wbit  of  Csbtiobabi.^ 

§  1060«  In  general. —  The  practice,  as  to  the  writ  of  certi- 
wcvri^  is  explained  in  various  hooks  of  practice,  so  that  there  is 
no  necessity  of  incumbering  these  pages  therewith. 

§  1081.  RemoTing  for  trial. —  In  England  and  a  very  few 
of  our  states,  this  proceeding  is  employed  for  the  removing  of 
indictments  from  the  lower  courts  for  trial  in  the  higher.*  Were 
such  use  of  the  writ  within  the  scope  of  the  present  chapter,  a 
simple  reference,  as  now,  to  places  where  it  and  its  attendant 
forms  may  be  found,'  would  suffice,  so  seldom  is  it  required  by 
American  lawyers. 

§  1082.  After  conTiction  —  And  special  cases. —  After  con- 
viction and  sentence,  after  a  judgment  in  habeas  corpv^s^  between 
conviction  and  sentence,  and  in  other  circumstances  similar  to 
these,  this  writ  is  often  employed.  To  set  out  the  proceed- 
ings in  full  in  these  various  cases  would  require  considerable 
space,  and  less  would  be  of  little  service  to  the  practitioner. 
So  a  reference  to  places  where  they  may  be  found  must  suffice.^ 

Florida.--  Dixon  u  a,  18  Fla.  68L  Trem.  P.  Q  307;  Bex  n  Lever,  Trem. 

Oeofyia^S,  v.  Cuthbert,  T.  XL  P.  P.  a  820,  821;  Bex  v.  Hoopes,  Trem. 

CharL  18;  Long  ti.  a,  12  Ga.  298,  810;  P.  C  558;  Bex  u  Bead,  Trem.  P.  a 

Jordan  vl  a,  60  Ga.  656u  55a 

Maine.-— S,  v.  Murphy,  72  Ma  48a  New  Yarh—T.  v.  Van  Santvoord, 

MoBsachueetta, —  Com.  v.  Hardy,  2  9  Cow.  655;  P.  v,  Tompkins,  1  Parker, 

Masa  803;  Ck)m.  v.  Galligan,  113  Bfasa  d  Q  224;  P.  u  Thurston,  2  Parker, 

208,  205.  a  a  40;  MoGuiie  v.  P.,  2  Parker,  'c. 

TeaxuL— Quitzow  «.  a,  1  Tex.  Ap.  a  148;  P.  o.  Benjamin,  2  Parker,  a  Q 

47,  61;  Ware  n  a,  2  Tex.  Ap^  547.  201;  P.  v.  Oavanagh,  2  Parker,  a  a 

1  For  the  direct  expositions,  see  650;  P.  v.  Oarroll,  8  Fftrker,  G.  C.  73; 

Grim.  Pro.,  I,  §§  1375-188L  Incidental,  P.  n  Bogart,  8  Parker,  Q  a  148;  P.  u 

Id.,  §  1864  Adler,  8  Parker,  a  C.  240;  P.  v,  But- 

tCrim.  Pra,  I,  §  1877.  ler,  8  Parker,  G  Q  377;  P.  v.  Cun- 

>  Arohb.  Grim.  PL  &  £▼.  (10th  ed.)  ningham,  8  Parker,  Q  Q  581;  P.  v. 

101-108;  4  Ghit  Grim.  Law,  246>258;  Page,  8  Parker,  G  a  600;  P.  v.  Mo- 

6  WentPL  428;  2 Gude,  Grown  Pract  Gormaok,  4  Parker,  a  Q  0;  O'Leary 

187, 188;  Bex  v,  Diokenson,  1  Saond.  v.  P.,  4  Parker,  CL  Q  187;  Stephens  v. 

184;  P.  V,  Bulloff,  8  Parker,  a  G  401,  P.,  4  Parker,  a  a  896;  P.  v.  Biley,  5 

408.  Parker,  C  G.  401;  P.  v,  Nash,  5  Par- 

42  Gude,  Grown  Praot  89^1, 189-  ker,  a  G  473;  P.  vl  Gardiner,  6  Par- 

191,  567,  568,  627;  4  Ghit  Grim.  Law,  ker,  G  G  14& 

124^  125, 196,  244  245^  258-268,  419;  6  Fermont— Bxaokett  u  a,  2  Tyler, 

Went*   Pi.   24;   Bex   u   Hambden,  162L 
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V.  The  Wmt  of  Eebob.' 

§  1063.  Diyersities. —  The  practice  on  writs  of  error  is,  in 
minor  particulars,  not  quite  identical  in  our  states;  admonish- 
ing the  practitioner  to  look  into  the  course  of  his  own  court, 
the  rules  of  court,  and  the  statutes,  and  take  them  for  his  guide 
where  they  differ  from  what  is  set  down  in  a  book  of  practice. 
Subject  to  this  modification,  the  principal  steps  are, — 

§  1084.  Attorney-general's  flat. —  In  England,  the  first  step 
is  to  apply  to  the  attorney-general  for  his  fiat.  If  he  assents, 
the  form  is  for  him  to  write  after  the  words  of  the  pr<Bcipe 
^^  Let  this  writ  issue,"  and  sign  his  name.'  It  is  believed  that 
in  none  of  our  states  at  present  is  the  assent  of  the  prosecntr 
ing  or  any  other  non-judicial  officer  essential.'    But — 

§  1085.  Petition  for  writ  —  Application  to  Jndge.—  In 
some  of  the  states,  or  m  some  circumstances,  there  is  a  petition 
to  the  court  to  grant  the  writ  of  error,  or  an  application  to  a 
judge  for  leave  to  bring  it, —  the  forms  for  whioh  are  simple 
and  obvious.^ 

§  1086.  Form  of  writ. — The  writ,  admitting  of  minor  va- 
riations to  suit  the  particular  case,  is — 

The  People  of  the  State  oC  eta  [or  the  State  of,  eta,  or  the  Common- 
wealth of,  eta]*  to'  our  Justices  of,  eta,  Ghreeting:  Becauae  in  the  record 
and  proceedings,  and  also  in  the  giving  of  judgment,  in  a  certain  indict- 
ment against  A»  tor  murder  [or^  eta,  according  to  the  fact],  whereof  by  a 
certain  jury  of  the  county  before  you  impaneled  thereupon  between  us  and 
the  said  A.  he  was  oonyicted,*  as  it  is  said,  manifest  error  has  intervened, 

iFor  the  direct   expositions,  see  *Orim.  Proi,  I,  S1SS2L    There  have 

GrinL  Pra,  I,  g§  1361-1874    Inciden-  been,  and  perhaps  may  be  still,  in 

tal,  Crim.  Law,  I,  g§  1024, 1026;  Crim.  some  of  our  states,  rsnmants  of  this 

Prcx,  I,  §§  277,  448, 1026, 1089, 1267.  English  practice;  as  see,  for  exam- 

3  For  the  proceedings,  see  Arohbi  pie,  Lavett  u  P^  7  Cow.  839;  Com.  tx 

Crim  PL  &  £v.  (19th  ed.)  206,  207;  4  Capp,   12  Wright  {F^\   68;   &    a 

Chit  Crim.  Law,  416,  416^    Arohb^  Fields^  Mart  A;  Yerg.  187. 

New  CriuL  Pra  199,  states:   *'0b-  « For  forms  of  petition,  see  2  Morris, 

tain  a  certificate  from  counsel  that  St  Caa  1888;  S.  17.  Anderson,  8  Sou 

there  is  error  in  the  record;  and  upon  &  M.  751.    Where  a  judge  allows  a 

producing  that,  and  a  verified  copy  writ  of  error,  he  generally  does  it  by 

of  the  indictment  or  record,  to  the  an  indorsement  on  the  writ  itsell 

attorney-general,  he  usually  grants  *  In  most  of  the  New  York  prece- 

his  fiat"   For  a  form  of  memorial  to  dents,  the  expression  is  **  The  People 

the  attorney-general  praying  for  his  of  the  State  of  New  York  by  the 

fiat,  see  Dugdale  v,  Reg,  Dears.  64^  78,  grace  of  Qod  free  and  independent** 

nota  *  I  suppose  that  the  sole  purpose  of 
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to  the  great  damage  of  the  said  A.,  as  by  his  complaint  we  are  informed ; 
we,  being  willing  that  the  error,  if  any  there  be,  should  be  in  due  manner 
oorrected,  and  full  and  speedy  justice  done  to  the  said  A.  in  this  behalf,  do 
command  you  that,  if  judgment  be  thereupon  given,  then  you  send  to  the 
justices  of  our  court  ot  eta,  distinctly  and  openly  under  your  aeal,^  the 
reoord  cmd  proceedings  aforesaid,  with  all  things  concerning  the  same,  and 
this  writ,  so  that  we  may  have  them  before  said  court,  on,  eta  [stating  the 
return  day],  that,  the  said  record  and  proceedings  being  inspected,  we  may 
cause  to  be  further  done  thereupon,  for  correcting  the  said  error,  what  of 
right  and  of  law>  ought  to  be  dona    Witness^  eta  [as  in  other  writs].* 

§  1087.  Coram  nobis* —  Where,  as  in  the  practice  which  pre- 
vailed in  England  when  we  derived  thence  cor  common  law, 
the  writ  of  error  issnes  ont  of  chamoery,  there  is  propriety  in 
its  commanding  a  common-law  court  to  review  its  own  judg- 
ment; yet  there  can  be  none  in  a  tribunal's  addressing  the  like 
command  to  itself.  Still  it  is  with  us  common  in  civil  causes 
for  a  court  of  record  to  issue  a  writ  of  error  to  itself  called  a 

this  description  of  the  record  is  idea*  Crim.   Law,   41(M2Q,  484;  9  Guda 

tificatioD»  therefore  that  which  is  m^  Grown  Praot  207;  Bex  ix  Fanshaw, 

nute  enough  for  such  object  wiU  Trem.  P.  Gl  199;  Rex  u  Stone,  Trem. 

Buffica    I  have  here  followed  in  sub-  P.  C  288;  Rex  ix  Holies,  Trem.  P.  Q 

Btanoe  the  form  in  Manaell  ix  Beg.,  8  294.  805;    Bex  v,  Hambden,  Trem. 

Ellis  &  a  54^  compared  with  that  in  P.  a  807,  818;  Bex  v.  Walcot,9  How. 

2  Qude^  Crown  Praot  207,  and  vari-  St.  Tr.  519,  680;  Bex  v.  Wilkes,  19 

ous  othera    The  description  in  some  How.  St  Tr.  1075, 1088;  4  Bur.  2627, 

of  the  precedents  descends  further  2585;  Bex  ix  Perin,  2  Saund.  889; 

into  the  particnlanL  InP.  ix  Cyphers,  Mansell  ix  Beg.,  8  Ellis  &  B.  64;  Lot- 

6  Parker,  d  (X  666,  and  some  others,  erson  ix  Beg.,  Law  B.  4  Q.  &  894, 11 

it  is  shorter.  Cox,  Q  a  286  (in  substanoe) ;  Wright 

^In   most  of  the  English  preoe-  a  Beg.,2  Gox,ad91;  Du^ixBeg.» 

dent%  and  in  oars  in  proper  oiTOiiin*  14  Lb  CL  52;  Whelan  r.  Beg.,  28  U.  Gr 

stances^   the     expcession     here    Is  Q.  &  2;  Cornwall  ix  Beg.,  88  IL  GL 

''under  your  seals  or  the  seal  of  one  Q.  BL  106w 

of  yoiL"  Maryland.— &  tx  Boyle,  26  Md.  609. 

1  The  English  form  here,  followed  MisnsnppL— 2    Morris,  St   Gas. 

with  the    proper    substitution    of  1840. 

names  in  some  of   oar  states^  is  New  Forlx^  Yates  ix  P.,  6  Johns, 

''what  of  right  and  according  to  the  887;  Lake  ix  P.,  1  P&rker,  a  C.  495; 

law  and  custom  of  our  realm  of  Peverelly  ix  P.,  8  Pftrker,  G.  CL  69;  P. 

England."  ix  Thoms,  8  Pfekrker,  Q  a  266  (in  be- 

*  The  precedents^  from  the  earliest  half  of  the  people);  Coats  ix  P.,  4 

times,  are  alike  in  their  entire  sub-  Parker,  G.  CL  662;  Lowenberg  ix  P.,  6 

stance^  but  there  are  slight  Terbal  Parker,  GL  CL  414;  P.  a  Cyphers,  5 

diflerenoes.    This  form  is  the  result  Ptoker,  CL  C  666. 

of  a  comparison  of  considerable  num-  United  States,— XL  &  ix  Plamer,  8 

bersL    For  precedents    see    Archb.  Glif.  L 
Grim.  PL  &  £▼.  (19th  ed.)  208;  4  Chit 
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writ  of  error  ooram  nobis  or  cora^n  vobisy  or  a  writ  in  the  nature 
of  such  writ,  oommonly  or  always  for  the  correction  of  some 
error  of  fact;  and  this  practice  appears  to  extend  even  to  crim- 
inal cases.'  As  to  the  form,  Tidd  observes  of  the  writ  as  given 
in  the  last  section,  that  it  ^^ consists  of  two  parts:  first,  a  cer- 
tiorari to  remove  the  record,  and,  secondly,  a  commission  to 
examine  it  But,"  he  continues,  "  in  a  writ  of  error  coram  nobis 
or  vohis,  the  certiorari  part,  being  unnecessary,  is  omitted."  * 
The  writ,  therefore,  is  easily  constructed  from  the  form  in  the 
last  section.' 

§  1088.  Retnrn, —  The  return  is  ordinarily  indorsed  on  the 
writ  itself,  with  the  record  in  question  attached  thereto,  and  the 
whole  transmitted  to  the  higher  court    Its  form  will  be  more 

>CrinL  Pra,  I,  %  1869;  Webster  v,  the   lord  Charles  the  Second,  late 

Com.,  6  Cush.  886;  Oreen  v.  Com.,  12  king   of  England,   our  most  dear 

Allen,  156.  brother,   whereof  before  them   he 

>2  Tidd,  Praot  (8th  ed.)  119a  lately  was  attainted,  as  it  is  said, 

'  For  forms  in  civil  cases,  see  Smith  manifest  error  hath  intervened  to 
V.  Kingsley,  19  Wend.  620;  Camp  n  the  great  damage  of  the  said  A^  as 
Bennett,  16  Wend.  48»  50l  Aooord-  we  have  understood  from  his  com- 
ing to  a  former  practice  in  England,  plaint;  we,  willing  that  the  error,  if 
now  apparently  discontinued,  but  any  there  hath  t)een,  in  the  due  man- 
probably  permissible  still,  the  ag-  ner  be  corrected,  and  that  full  and 
grieved  person  might,  instead  of  pro-  speedy  justice  be  done  to  the  said  A. 
curing  his  writ  of  error  addressed  to  in  this  behali^  command  you,  that,  if 
the  lower  tribunal,  first  remove  the  judgment  be  thereupon  given,  then 
record  by  certiorari  into  the  king's  that,  inspecting  and  examining  the 
bench,  then  bring  his  writ  of  error  record  and  process  aforesaid,  which 
coram  nobis  upon  such  removed  reo-  we  have  caused  to  come  before  us  for 
ord.  Reg.  v,  Foxby,  1  Salk.  266»  6  certain  causes,  and  which  before  us 
Mod.  178,  Holt,  274;  Archlx  New  now  remain,  as  it  is  said,  we  may 
Crim.  Pra  200;  2  Hale,  P.  C.  210.  The  further  cause  to  be  done  thereupon 
proceeding  appears  in  full  in  Rez  ix  for  correcting  the  error  that  which 
Hambden,  Trem.  P.  C  807.  The  writ  of  right  and  according  to  the  law 
of  error  coram  nobis  therein  is, —  and  custom  of  our  kingdom  of  Eng- 

**  To  our  Justices  assigned  to  hold  land  shall  be  to  be  done.  Witness  our- 

Pleas  before  us,  Greeting:   Because  self  at  Westminster,  the  fourteenth 

in  the  record  and  process,  and  also  in  day  of  May,  in  the  second  year  of 

the  giving  of  judgment,  of  a  certain  our  reign." 

indictment  before  our  justices  as-  This  proceeding,  if  it  does  not  ooih 

signed  to  deliver  our  jail  of  New-  tradict  what  the  books  sometimer 

gate  of  the  prisoners  being  therein,  say  is  the  rule,  that  error  coram  nobit 

against  A.  of  the  parish,  eta,  in  the  lies  only  for  error  of  fact,  shows  it 

county  of  Middlesex,  gentleman,  for  not  to  be  without  exception, 
high  treasons  against  the  person  of 
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or  less  modified  by  the  circumstances,  and  there  is  nothing  in  it 
demanding  special  consideration.^ 

§  1069.  Diminntion  of  record  and  certiorari. — A  party 
not  satisfied  with  the  record  returned,  and  alleging  diminution 
of  record,  may  in  a  proper  case  have  a  writ  of  certiorari  to 
supply  the  defect.'    In  one  instance  the  form  was, — 

The  i)eople,  eta  We  being  willing,  for  oertain  causes,  to  be  certified  of 
the'ezaot  words  and  form  of  the  verdict  rendered  against  A.  in  your  said 
courts  upon  an  indictment  against  him,  which  said  indictment  and  the  judg- 
ment thereon  have  been  certified  to  our  supreme  court  in  answer  to  the 
writ  of  error  issued  in  behalf  of  said  defendant,  do  command  you  that,  hav- 
ing searohed  the  records  of  said  court  of  sessions,  the  exact  words  and  form 
of  the  verdict  rendered  against  said  A.,  and  whether  that  is  the  only  ver- 
dict rendered  against  him  in  said  court,  you  certify  to  our  justices  of  our 
supreme  court  of  judicature,  without  delay,  at  the  capitol,  in  the  city  of 
Albany,  fully  and  entirely  as  the  same  remains  on  record  in  your  said 
oourtk  and  this  writ    Witness,  eta* 

§  1090.  Assignment  of  errors. —  The  usual  form  is,  in  sub- 
stance,— 

And  now  comes  into  oourt  here  the  said  A«,  in  his  own  proper  person  [otf 
by  X  his  attorney],  and  says  that,  in  the  record  and  proceedings  aforesaid, 
and  also  in  the  rendering  of  the  judgment  aforesaid,  there  is  manifest 
error  in  this,  that  the  indictment  aforesaid  and  the  matter  therein  con- 
tained are  not  sufficient  in  law  to  warrant  the  judgment  against  him  now 
given,  or  to  convict  him  of  the,  eta  [say  what],  f^oresaid.  There  is  also 
error  in  this,  that,  eta  [proceeding  to  particularise].  And  [if  new  matter 
is  introduced,  not  otherwise]  this  he  is  ready  to  verify.  And  the  said  A. 
prays  that  the  judgment  aforesaid,  for  the  errors  aforesaid,  may  be  reversed 
and  annulled  and  absolutely  held  for  nothing,  and  that  he  may  be  restored 
to  all  things  which  he  has  lost  by  reason  of  the  premises  aforesaid.^ 

1  Forms  appear  at  many  places  al-  sections,  Archh  CMm.  PL  &  Ev.  (10th 

ready  cited.    For  the  oommon  Eng-  ed.)  211;  2  Gude^  Crown  Praot  209, 

lish  form,  see  Archh  Grim.  PL  &  Ev.  210;  4  Chit  Grim.  Law,  220-22S;  Rex 

(19th  ed.)  209,  210;  2  Gude,  Crown  v.  Stone,  Trem.  P.  a  288;   Bex  u 

Pract  208;  4  Chit  CrioL  Law,  417,  Doughty,  Trem.  P.  a  285, 286;  Rex  v, 

420;  Rex  u  Stone,  Trem.  P.  a  28a  Hambden,  Trem.  P.  C.  307;  Rex  u 

American,  Lowenberg  u  P.,  6  Parker,  Wilkes»  19  How.  St  Tr.  1075, 1086»  4 

a  a  4H  416;  Yates  «  P.,  6  Johns.  Bur.  2527,  2586;  WiUiams  u  Reg.,  1 

337, 38a  C>)x,  a  a  179;  Campbell  v.  Reg;,  11 

sCrim.  Pro,  I.  §  187a  Q.&  799,  800, 1  Cox,  a  a 269;  liartin 

>  O'Leary  u  P.,  4  Parker,  a  a  187,  v.  Reg.,3  Cox,  a  a  318;  825;  O'Brien  u 

18a    But  see  as  to  New  York,  Hayen  Reg.,  3  Cox,  a  Q  360,  873;  O'Neill «. 

u  P.,  8  Parker,  Q  a  175.    For  a  form  Reg.,  6  Cox,  a  (X  495^  498;  Whelaa 

of  motion  suggesting  diminution,  see  u  Reg.,  28  U.  .C  Q*  Bw  2;  Cornwall  v, 

Crimm  v.  Com.,  119  Biasa  326^  82a  Reg.,  33  U.  Q  Q.  B.  106. 

4  For  forms,  see,  besides   various  De/atoareL— Gray  u  8^  2  Harring. 

other  places  cited  in  the  preceding  (DeL)  76^  77. 
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§  1091.  Other  forms^ — not  differing  from  those  nsed  in 
civil  canses,  or  not  difflcalt  of  constraction,  might  be  some- 
times convenient;  bat,  at  the  places  referred  to  in  connection 
with  those  already  given,  and  in  the  books  of  civil  practice, 
they  can  be  readily  found.  Nor,  though  other  topics  may  be 
added  not  quite  unprofitably,  is  there  any  urgent  occasion  for 
theuL  So  it  is  best  that  this  chapter  and  the  volume  here 
close. 

M<u9aehumtU.'^Brimi  «  Ootu.,  5  New  Jeneif^^-^DonnMy  «l  8L,  3 

Mel.  606;  Tons  «  Com.,  6  Met  884;  Dutohar,  468, 4m 

JefEriesuOoDL,  18  AUen,  145;  Grimm  New  ForltL— HaTeoftPtSFukst; 

a  Com^  118  Masa  880, 887.  G  a  17& 

MiuiaHppL^Byrd  a  a,  1  How.  Ttooa— Hants «  &»  1  T«&  Api  7^ 

(MIml)  847;  King  «  flip  5  How.  (Miss.)  7L 
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ABANDONING  ANIMAL,  indiotment  for,  858. 
ABANDONMENT  (see  Dspkndent  Pebson;  NbglboibX 
of  ohfld  or  helpless  person,  indiotment,  S18,  210,  7S8L 
indictment  for  murder  of  new-born  oiiild  bj*  026L 
of  animal,  858L 
ABATEMENT, 

forms  of  pleas  in,  1087-1080L 
of  nnisanoe^  lOlSL 
ABDUCTION  OF  WOMEN  (see  SsDUOnoir  and  ABDUOnoR  ow  WoMSirX 

indiotment  for  oonspiraoy  to  procure,  398,  note. 
ABETTORS  (see  Aoobbsoby;  Aocessoby  Aftsb;  Aoobbbobt  Befobb; 
Pabtioipantb;  Fbsscipjll  Sboond  Dbqbkb;  SolksitatioiO^ 
allegation  against^  in  mayhem,  748. 
ABORTION, 

indictments  for;  namely,^ 

formula,  and  precedents  cited,  188L 
including  assault,  common-law  precedent^  1891 
administering  with  intent — attempt*  140l 
particular  forms  for  administering  drug,  eta,  141. 
same  for  operating  with  instrumenti  148  and  note, 
for  causing  death  by,  148. 
solicitation  to,  cited,  148,  note, 
indictment  for  murder  of  child  through,  897. 
for  murder  of  mother  through,  538. 
ABROAD  (see  FoBEiGir  Countbt;  Out  or  CottntbtX 
ABSENCE  FROM  STATE, 

allegation  of,  to  avoid  bar  of  statute  of  Umitationfl^  88L 
•'ABUNDANT  CAUnON,"  matter  introduced  into»  precedents  for^  17. 
ABUSE  (see  Cabnal  Abube> 

ABUSIVE  LANGtTAGE,  indictments  for  uttering;  24i  8581 888. 
ACCEPTANCE,  indiotment  for  forging  and  uttering  an,  47SL 
ACCJEPTING  CHALLENGE,  to  duel,  precedent  for,  oited,  88t 
ACCESSORY, 

exposition  of,  118-18a 
in  arson,  precedents  cited,  19QL 
same  in  burglary,  35(k 

forms  of  allegation  against,  in  homicide^  6891 
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AOGESSORY  AFTER, 

formula  and  forms  against^  with  preoedents  oited*  114  11& 

the  like  in  misdemeanor  and  treason,  122L 
ACCESSORY  BEFORE, 

formula  and  forms  against,  with  preoedents  cited,  11^  11^  llTi 

before  oonviotion  of  prinoipal,  116^ 

after  oonviction  of  principal,  117  and  nota 

the  like  in  misdemeanor  and  treason,  119-131* 

indictment  against,  in  self-murder,  053. 
ACCOUNTING,  precedents  for  not,  cited,  687. 
ACCUSTOMED  RANGE,  driying  cattle  from  their,  167. 
ACQUITTANCE,  forging  and  uttering  an,  precedents  cited,  471 
ACTOR,  indictment  for  conspirapx  to  ruin,  bj  hissing,  802L 
ACTS  (see  Otkbt  ActsX 

ACTS  OF  BANKRUPTCY,  indictments  for,  cited,  888L 
ADDITION, 

allegations  of  the^  74^  76^  78. 

plea  of  wron^  or  none,  preoedents  cited,  1088L 
ADMINISTERING  POISONOUS  DRUG, 

indictment  for  abortion  bj,  189-141,  318,  688,  714 
assault  by,  and  precedents  cited,  31& 
ADMINISTRATION,  perjury  in  application  for,  precedent  dted,  OTflL 
ADMINISTRATOR,  form  for  allegation  of  name  ot  7a 
ADULTERATE  MANUFACTURE,  indictment  for  conspiracy  to^  811. 
ADULTERATED  FOOD  (see  Noxeoub  Ain>  Aduuteeated  Food). 
ADULTERATED  LIQUORS,  indictment  for  selling,  771. 
ADULTERATED  MILE;  indictment  for  selling,  77a 
ADULTERY  (see  Lthng  in  AditltebyX 

exposition  of,  147-162L 

indictments  for,  148-160, 152-15S. 

formula,  cmd  precedents  cited,  148L 

various  common  f  orms^  14a 

joint  allegations,  against  both  parties,  ISa 

living  in,  153-15& 

indictment  for  conspiracy  to  commit,  d04,  precedent  cited,  888,  note* 

precedents  cited  for  conspiracy  to  charge  with,  to  extort  money,  800, 
notew 
ADVERTISING  LOTTERY  TICKETS,  indictment  far,  mi 
AFFIDAVIT  (see  Faijsb  AjmDAYir), 

indictment  for  perjury  in,  878, 874    See  Pbbjubt; 

to  sustain  motion  for  new  trial,  107(1 
AFFRAY, 

exposition  of,  924 

indictment  for,  035i 
AGAINST  THE  PEACE,  conclusion  of;  66^  07. 
AGAINST  FORM  OF  STATUTE^ 

conclusion  of,  66^ 

repeated  in  each  count,  67. 
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Bef ereiDO00  sre  to  nottoos. 

AGGRAVATED  ASSAULT,  indiotments  for.  a08»  211,  213-226,  SSa 

AGREEMENT  (see  Ck>NTRACTX 

AIDING  AND  ABETTING  (see  Aoobbsoby,  BTa)^ 

a  duel,  preoedent  cited,  88L 
AIR  (see  Injubious  or  Offensivb  Am). 
ALARM  OF  FIRE  (see  False  Alarm  of  FibbX 
ALARMING  PERSON,  preoedent  for,  oited,  86a 
ALLEGATIONS,  some  needless  pointed  out,  48,  4a 
ALLEGIANCE  (see  Oath  of  Allegiangb), 

how  allege  in  treason,  087,  088^  note& 
ALTERING  BOOKS,  bankrupt's,  preoedents  oited,  287. 
ALTERING  COURSE  OF  WAY,  indiotment  for,  oited,  1010^  nofea 
ALTERING  INSTRUMENT,  indiotment  for  forgery  bj,  458;  474 
AMMUNITION  (see  Fdelb-armb  and  AMMUiTinoN> 
ANGER»  indiotment  for  language  oalculated  to  arouse  to^  890l 
ANIMALS  (see  Ceuxltt  to  Animals;  KiLLiNa  Cattle]^ 
indiotments  for  offenses  relating  to;  namely,— 

abandoning,  858^ 

illegal  marking,  and  altering  marks,  164-166w 

unlawful  driying,  167, 168. 

unlawful  herding,  169l 

oonneoted  with  purchasing  and  slaughterinf^  17QL 

negleoting  to  restrain*  17L 

pound  breach,  174^  175. 

taking  up  and  using  estray,  176L 

keeping  dogs  without  license^  177. 
precedents  for  larceny  of,  oited,  60& 
indiotments  for  malicious  mischief  to,  709-717. 
ANSWER  (see  Faibb  Answkb). 
ANYTHING  TO  SAT,  form  of  the  question  of;  in  record,  107a 

APPOINTMENT  TO  OFFICE,  corrupt  conduct  relating  to^  precedents 

cited,  894 

APPREHENSION  (see  Arrbsi). 
APPRENTICES, 

precedent  for  conspirapy  to  prevent  one  from  takings  died,  806^  notob 

for  offenses  relating  to^  oitedt  677,  nota 
AQUEDUCTr  PIP£»  indictment  for  destroying  an,  7981 
ARBITRATORS  AND  REFEREES^ 

indiotment  for  bribing;  250l 

perjury  before,  precedents  cited,  876L 
ARMED  (see  RnnNa  ArmbdX 

entering  assembly,  indiotment  f or»  99L 

for  robbeiy  by  one  being,  98& 
ARMS  (see  Takkn  up  Arms). 
ARRAIGNMENT,  how  in  record,  1070. 
ARREST, 

indiotment  for  wounding,  eta,  to  prevent^  10;  notob 
refusing  to  assist  officer  oonceming  an,  846,  8411 
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ARREST  OF  JUDGMENT,  motion  in,  lOTtH 

ARRESTED,  indictment  for  having  dangeroos  weapon  when,  968L 

ARSENIC,  indictment  for  endangering  life  by  administering*  818. 

ARSON, 

exposition  ot  178-11X1 
indictment  for  substanttTe;  namely,-* 
oommon-law  precedent*  ITQL 
formula,  and  preoedenti^  cited,  IMi 
in  homing  a  mill,  181* 
an  uninhabited  house,  182L 
public  building,— church,  1881 
building,  to  defraud  insurers,  184-180L 
one's  own,  to  defraud  insurers,  18i,  186^ 
another's,  to  defraud  insurers.  180k 
goods,  to  defraud  insursra^  187a 
burning  house  with  a  person  in  it|  188L 
degprees,  accessories,  eta,  188, 190L 
attempts  to  commit,  191-195. 

own  house  to  bum  neighbor'Sft  181 
old  precedent  for,  192,  note, 
statutory  felony  of  attempt,  108L 
another  form  of  attempt,  li^ 
solicitation  to,  19S. 
ARTIFICERS  (see  WOBXBEir), 

conspiracy  to  seduce  out  of  oonntry,  precedent  elted,  81^  nota 
ASSAULT  (see  Bodily  ELuui;  NbqlbotX 

indictment  for,  on  policeman,  with  intent*  18^  nota 
abortion  by,  189. 

on  account  of  money  lost  at  gaminf^  ofted,  OOT.  I 

with  intent  to  maino,  74&  i 

with  intent  U>  commit  rape  or  oamal  abuser  910^  91L 
with  intent  to  rob^  987« 
ASSAULT  AND  BATTERY  (see  PBlZB-FiaBTlirQ)^ 
indictments  for;  namely, — 

oommon  form  at  common  law,  WU 
same  with  the  particulars,  202L 
Indiana  forms,  and  precedents  dted,  8O0L 
formula  and  precedents  cited,  801 
forms  not  technical  207-2091 
with  dog,  20a 

by  driving  cart  against  carriage^  801 
statutory  forms  cited,  810. 

with  *<deadly,"  "dangerous,"  eta,  weapon,  and  preoedsntsoltod,  911 
with  poison,  by  administering,  eta,  and  precedents  oited,  811 
inflicting  grievous  bodily  harm,  with  precedents  oited,  814 
being  armed  with  dangerous  weapon,  **  felonious  assaultei^*  and 

precedents  cited,  211 
aggravated,  with  intent  to  do  bodily  harm,  817. 
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ASSAULT  AND  BATTERY  (continued), 

by  abandoning  helpless  person,  218,  319L 

by  abusing  right  of  chastisement,  220L 

on  two  or  more^  22t 

by  two  on  each  other,  222l 

attempts,  224;  solicitations,  229L 

with  ulterior  intent,  precedents  cited,  226L 
mcident  for  conspiracy  to  commit,  292L 
ASSAULT  WITH  INTENT  (see  Assault;  Attkhpt), 
indictment  for,  and  precedents  cited,  224^  220. 
to  kill,  formula  and  forms,  with  precedents  cited,  6581 
ASSAULT  ON  OFFICER  indictment  for,  88a 
ASSEMBLY  (see  DisTURBiNa  Meeting). 
ASSIGNMENT  OF  ERRORS,  on  wht  of  error,  109a 
ASSIST  OFFICER  (see  REFcsmo  to  Assist  Officer). 
ASSOCIATION,  indictment  for  conspiracy  to  compel  workmen  to  Join  an* 

80& 
ASSUMING  OFFICE^  indictments  for,  848,  849. 
ATTACHMENT,  form  of,  for  contempt  of  court,  81& 
ATTEMPT  (see  Assattlt  with  Intent;  Endeayob  to  Break;  Posseb»> 

ING;  SOUOITATION), 

general  forms  for  charging  the,  100-112. 

solicitation  to  crime,  105-107. 

committing  one  offense  with  intent  to  Commit  another,  108, 109^ 

less  than  offense,  with  like  intent,  110,  111. 

precedents  for,  cited,  108, 109,  111. 

to  commit  abortion,  188-140,  note^ 

to  commit  arson,  indictment  for,  192-195. 

burglary,  indictment  for,  258-261. 

to  prevent  one  from  voting,  indictment  for,  899L 

to  obtain  money  by  false  pretenses,  434. 

in  forgeiy  and  uttering,  precedents  for,  cited,  470L 

in  homicide,  forms  and  formula  for,  with  precedents  cited,  tX6» 

Indictments  for,  to  commit  larceny,  611-614 
to  commit  suicide,  954 
^ATTORNEY  (see  Letter  of  Attorney;  Froseoutino  Officer)^ 

precedent  against,  for  not  paying  over  money,  oited,  687. 
for  practicing  without  license,  cited,  1001* 

form  of  plea  of  not  guilty  by,  1049L 
AUTHORITY, 

cheating  by  false  pretense  of  having^  precedent  oited,  428L 

precedents,  considered  as,  4. 
•^  AUTHORITY  OF  STATE,"  allegation  of,  in  caption,  60,  64 
AUTREFOIS  ACQUIT,  1042-1044    See  Jeopardy  Rbpeatedl 
AUTREFOIS  CONVICT  (see  Jeopardy  Repeated). 
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B. 

BAIU 

preoedenta  for  oonspiraoy  oonceming,  oited,  812,  DotOi 
Tsrious  ofSdal  malfeasances  relating  to,  oited,  68& 
BAILEE^  indictment  for  statutorj  laroenj  bj,  Old 
BAITING  BULL,  precedent  for  nuisance  of,  cited,  800,  note. 
BAlNK,  oonspiracy  to  cheat,  by  overdrawing  and  false  entries,  cited,  208, 

note. 
BANK-BILL  (see  Fictitious  Bank-notb), 
indictment  for  forging,  46& 
for  uttering;  466^ 

for  possessing  with  intent  to  titter,  4fl7« 
for  laroenj  of,  002,  OOa 
BANK-BOOK,  for  embezzlement  of,  precedent  cited,  411. 
BANK-CHECK,  for  forging  and  uttering,  cited,  469. 
BANK-NOTE  (see  Bank-bill). 
BANK  OFFICER*  for  embezzlement  bj,  dted,  411 
BANKEUPTCY  (see  Acts  of  Bankruptoy), 

perjury  in  proceedings  in,  precedents  oitedt  870. 
full  exposition,  230-280. 
BANKRUPTCY  AND  INSOLVENCY, 

preoedents  of  indictments  for  offenses  oonneoted  with, cited;  namely, 
wilfully  omitting  from  schedule^  SSL 
not  disclosing,  eta,  effects,  3821 
acts  of  bankruptcy,  38& 
wrongful  purchases  and  sales.  284 
bankrupt  not  surrendering  himself,  880L 
refusing  examination,  or  answering  f^Jsely,  ML 
altering  or  mutilating  account-book%  287* 
concealing  books,  238w 
fraudulent  insolvency,  289l 
BANKS  OF  CANAL,  for  injuring,  cited,  78a 

BANNS  OR  LICENSE,  solemnizing  marriage  withonl^  indictment  foc^  7861 
BARRATRY,  indictment  for,  778;  778. 
BASTARDY, 

indictment  for,  150. 

perjury  in  proceedings  of,  precedent  cited,  878L 
BATTERY  (see  Assault  and  BattbryX 

indictment  for  solicitation  to^  836^ 
BAWDY-HOUSE, 

indictments  for;  namely, — 

under  the  common  law,  781,  783i 
house  of  ill-fame,  against  statute^  784 
letting  house  for  bawdry,  785,  786^ 
other  forms  of,  precedents  cited,  787. 
indictment  for,  including  liquor-selling,  eta,  88L 
BAYONET,  for  assault  with,  and  precedent  cited,  218L 
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BEATINO  (see  Crttbl  BsATiNa  of  AndcalX 

indictment  for  murder  by,  620L 
assault  by,  and  kicking,  202L 
BEING  PRESENT  AT  PRIZE-FIGHT,  offense  of,  90t 
BEGGING,  indictment  for,  1004.    And  see  429. 
BELL-PUNCH  LAW,  indictment  under  the,  658L 
BETTING  ON  ELECTIONS* 

formula  and  precedents  cited,  89& 

losing  or  winning  by,  890. 

other  forms  for,  897,  89& 
BETTING  ON  GAME^  indictment  for.  CKML 
BIGAMY  (see  Polygamy). 

BILL-BROKER,  for  embezzlement  by,  precedent  oited,  41L 
BILL  OF  EXCHANGE, 

indictment  for  forging  and  uttering,  468L 
for  laroeny  of^  604 
BILL  OF  SALE,  for  purchasing  without,  precedent  cited,  170^  note^ 
BIRTH  OF  CHILD,  for  false  statement  as  to,  for  registration,  cited,  932. 
BITING  OFF  EAR,  indictment  for,  cited,  74S. 
BITING  OFF  NOSE,  indictment  for,  cited,  745. 
BLACK  ACT,  indictment  for  killing  animal  oontrary  to,  709L 
BLANK  INDICTMENTS  (see  Printed  Blanks)^ 

indorsement  on,  for  court  filea^  73. 
BLASPHEMY  AND  PROFANENESS, 

common-law  indictment  for,  241. 

formula,  and  precedents  cited,  248L 

on  statute,  244. 
BODILY  HARM, 

indictment  for  causing,  19,  note. 

for  inflicting,  and  precedents  cited,  914 
assault,  with  intent  to  inflict,  217. 

precedents  for  inflicting,  cited,  694 
BODY  (see  Dead  Body). 
BOILING,  offensive  things,  indictment  for  nuisance  of,  829;  pieoedents 

cited,  831. 
BOND,  indictment  for  not  giving,  in  bastardy,  159, 
BONE  FACTORY,  for  nuisanoe  of,  cited,  88t 

BOOKS  OF  ACCOUNT  (see  Altebing  Books;  Gonobalino  Books;  En- 
tries IN  Books  of  Accoxtnt). 
BOOTH,  indictment  for  keeping,  for  indecent  exhibition^  799. 
BOUGHT  PROPERTY,  for  cheating  by  false  pretense  of  having,  dted,  423. 
BOUNDS,  of  land,  indictment  for  removing,  724 
BOWLING  ALLEY, 

for  unlicensed  keeping  of,  cited,  507. 

indictment  for  keeping,  on  Lord's  day,  67Ql 
for  nuisanoe  of  keeping,  807,  808. 
BOY  AT  SCHOOL,  for  conspiracy  to  alienate  from  parents  and  macry» 
oited,  290,  note. 
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BRAWL  AND  TUMULT,  indiotment  for  making,  Sa& 
BRAWLER  (Bee  Railer  and  Brawler). 
BRAZIER,  for  nuisanoe  of  business  of,  cited,  83L 
BREACH  OF  PEACE  (see  Psaob,  Breaches  ot% 
BREAD  (see  Noxious  and  Adulterated  Food)^ 

indiotment  for  selling  noxious,  763;  764 
BREAK  (see  Endeavor  to  Break). 
BREAKING  (see  Burglary). 
BREAKING  IN  DAT-TIME,  indiotment  for,  85(1 
BREAKING  AND  ENTERING,  for  larceny  with,  died,  086L 
BREAKING  PRISON  (see  Prison  Breach,  sia)^ 
BREAKING  WINDOWS,  indiotment  for,  857. 
BRIBERY, 

exposition,  d4& 
indictments  for;  namely,— 

offering  bribe  to  constable,  at  oommon  law,  246L 
formula,  and  precedents  cited,  347. 
election — bribery  at  common  law,  1M& 
same  on  statute,  249l 
bribery  of  arbitrator,  35<X 
for  conspiracy  to  procure  election  of  one  to  office  through,  cited,  312, 
notew 
BRIDGE  (see  Way), 

precedent  for  destroying  a,  cited,  780L 
other  precedents  relating  to,  cited,  102& 
BROEDBR,  for  doing  business  without  license^  cited,  lOOt 
BUGGERY  (see  Sodomy). 
BUILDING  (see  Public  Buildino), 

indictment  for  larceny  from,  088L 
for  injuring  a,  727,  738. 

for  nuisance  for  keeping,  for  sriling  liquor,  880l 
placing,  in  highway,  lOKSw 
in  public  square^  1034 
BURGLARY, 

indictments  for;  namely,— 

oommon-law  burglary  and  larceny,  35SL 

formula,  and  precedents  cited,  254  nota 

breaking  in  the  day-time,  266. 

against  principals  of  second  degree,  and  aooeasorieB,  precedents 

Gited,256. 
allegation  of,  in  nighttime,  87. 
in  statutory  degrees  of,  precedents  dted,  267. 
indictments  for  attempts;  namely, — 
by  solicitation,  268w 
unsuccessful  endeavor  to  break,  2591 
taking  impression  of  key,  260. 
possessing  implements  of,  261. 
indictment  for  conspiracy  to  commit^  28SL 
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BURIAL  (see  Sbfulturb), 

for  coDspiraoy  to  prevent*  cited,  813,  not& 

indictment  for  usurping  office  of  coroner  to  procure^  without  in* 
que8t»84a 
BURNING  (see  Abson), 

indictment  for  murder  by,  534 
goodfl^  malicious  mischief  of^  703L 
letters,  eta,  cited,  885. 
BURNING  DEAD  BODY,  cited,  959^  nota 

BUSINESS  (see  Noxious  and  Offensive  Teadbs;  Unuoenbed  BusinessX 
indictments  for  conspiracies  to  ruin  men  in  their,  801-806  and  noteft 
for  carrying  on  unlicensed  liquor«elling,  6o6L 
for  TarioQs  sorts  of,  on  Lord's  day,  663-669L 
BY-LAW  (see  Municipal  BY-iiAW)i 

0. 

CALF,  indictment  for  killing,  too  young  to  be  wholesome  food,  7(Ml 

GAMP  MEETING,  for  disturbing,  cited,  873. 

CANDIDATE  FOR  OFFICE,  against,  for  advancing  money  for  bribery, 

cited.  349,  notei 
CAPTION  FOR  INDICTMENT,  forms  for  the,  and  precedents  dted,  58-56^ 

107a 
CARCASSES  OF  ANIMALS,  for  rendering  air  impura  by,  oltad,  81& 
CARDS, 

indictment  for  playing,  on  Lord's  day,  07(),  nota 
for  keeping,  for  gaming,  600. 
for  playing  at.  for  money,  400,  40L 
CARELESS  NAVIGATION,  for  manslaughter  through,  dted,  680,  note» 
CARNAL  ABUSE  (see  Rape;  Rape  ani>  Caenal  Abuse  of  ChildrevX 

indictments  for,  007--0091 
CARRIAGE,  indictment  for  assault  by  driving  against,  3081 
CARRIER, 

for  false  pretense  by,  of  having  delivered  paroel,  dted,  43BL 
indictment  against,  for  unlawfully  transporting  liquor,  04& 
CARRYING  CHALLENGE  (see  CHALLSNGlNaX 
CARRYING  WEAPONS^ 

indictments  for  o£Fense  of;  namely,— 
at  common  law,  862. 

formula  on  statutes,  and  precedents  cited,  968L 
concealed  weapons,  forms  on  statutes,  864^  d6& 
privately,  to  terror,  306^ 
going  into  assembly  armed,  367. 
having  dangerous  weapon  when  arrested,  968L 
CART,  for  riding  over  one  with  a,  cited,  533,  nota 
CASTRATION,  indictment  for,  cited,  745. 
CATHETER,  procuring  abortion  by  use  of,  143  and  nota 
CATTLE  (see  Animai^;  Drivino;  Injubino  Cattle;  Kmjiro  Cattle). 
CAUSING  DEATH,  by  abortion,  indictment,  14& 
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CERTIFICATE  OF  CHARACTER,  for  forgery  of,  cited,  475. 
CERTIORARI, 

preoedents  of  writ  and  proceedings  in,  cited,  1080-10S2L 
form  of,  in  aid  of  writ  of  error,  108d. 
CHALLENGING  (see  SfiNDiNa  GhAiajsngr), 
to  duel,  indictments  for,  378,  879L 
carrying  and  sending  challenge,  SSL 
CHAMPERTY  AND  MAINTENANCE  (see  Maintenance). 
CHANGE  OF  VENUE,  forms  of  the  proceeding  for,  cited,  1064 
CHARACriER  (see  Certifioatb  of  Chabaotbb). 
CHARITT  (see  BsoGiNa), 

for  obtaining  money  by  false  pretense  in,  cited,  420. 
CHASTISEMENT,  indictment  for  assault  by  excessive,  320. 
CHASTITY  OF  FEMALE,  for  yerbal  slander  of;  cited,  635. 
CHEATS  (see  False  Pretenses). 
CHEATS  AT  COMMON  LAW, 
indictments  for;  namely, — 

formula,  and  precedents  cited,  872l 
common  form  for  selling  by  false  acales,  878. 
cheating  by  false  dice,  274 
by  false  marks  on  goods,  275. 
by  fictitious  bank-note,  or  other  false  writing,  276. 
falsely  assuming  character  of  merchant^  276,  notei 
indictments  for  conspiracies  to  cheat,  286^  280,  29L 
CHILD  MURDER,  indictment  for,  and  precedents  cited,  27a 
CHILD  UNBORN,  indictment  for  conspiracy  to  murder,  287,  notei 
CHILDREN  (see  Abandonment;   Haying  Chiu>;  Rape  and  Casnal 

Abuse  of  ChildrsnX 
CHOKING  AND  STRANGLING,  indictment  for  murder  by,  52a 
CHOSE  IN  ACTION,  for  obtaining,  by  false  pretenses,  cited,  427. 
CHURCH, 

indictment  for  arson  of  a»  188. 

for  larceny  from,  cited,  588,  nota 
Crnr  ordinance  (see  MiTNioiPAL  Bt-law), 
CLAMS  (see  Oysters  and  Clams). 
CLEiRGY,  record  form  of  discharge  on  plea  ot  1071 
CLERGYMAN,  for  assault  on,  cited,  228,  notei 
CLIPPING  AND  FILING  (X)IN,  indictment  for,  886^  nota 
COCK-FIGHTING, 

as  cruelty  to  animals,  indictment  for,  86L 
assisting  at,  precedents  cited,  507. 
CODIFICATION,  14. 

CX)HABIT  (see  Continuino  to  Cohabit^ 
CJOHABITATION,  LEWD,  indictments  for,  158-15a 
COIN  (see  Countebfeitino;  Liohteninq;  UTTERiNa,  ist(x\ 

for  larceny  of,  cited,  593. 
COLLEGE  (see  Instittttion  of  Leabnino). 
COMBINED  CAUSES,  indictment  for  murder  by,  58QL 
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OOMBUSTIBLE  AND  DANGEROUS  THINOS^ 

indiotments  for;  namely, — 

keeping  explosives,  wood  naphtha,  gonpowder,  788. 
keeping  ferocious  dog,  789. 
unruly  bull,  precedent  cited,  789^  nota 
OOMMENGEMENT. 

of  indictment,  68, 107a 

information,  69,  00,  64 

complaint  before  magistrate^  61,  68L 

forms  for,  cited,  68L 

of  counts  succeeding  the  first,  64 
COMMISSIONERS  OF  ELECTION,  malfeasances  by,  precedents  dted,  89L 
COMMITMENT,  form  of,  for  contempt  of  courts  8dO^  821. 
COMMITTEE  (see  LaaisLATiyB  CommittebX 
COMMON  CARRIER  (see  CabiubbX 
COMMON  DRUNKARD  (see  Drunkabd^ 
COMMON  GAMBLER,  indictment  for  being  a,  49& 
COMMON  LABOR»  indictment  for,  on  Lord's  day,  668,  66a 
COMMON  NUISANCE  (see  Nuisanob). 
COMMON  PR0STITX7TE,  for  being,  cited,  824 

COMMON  SABBATH-BREAKER,  indictment  for  beings  662  and  nota 
COMMON  S(X)LD,  indictment  for  being  a,  792L 
COMMON  SELLER^  of  liquor,  unlicensed,  indictment  for  being,  66& 
COMPOUND  LARCENY  (see  Laboeny). 
COMPOUNDING, 

formula  for  indictment,  128, 124 

common-law  form,  126^ 

after  steps  taken,  126^ 

on  statute,  penal  offense,  127. 

conspiracy  to^  800. 
COMPOUNDING  MEDICINE,  for  negUgently,  dted,  VfT. 
CONCEALED  WEAPON  (see  Cabbyxng  WbaponsX 

indictment  for  carrying,  264  265. 
CONCEALING  BOOKS,  bankrupt's,  precedents  cited,  28a 
CONCEALING  EFFECTS,  by  bankrupt,  precedents  cited,  282. 
CONCEALMENT,  allegation  of,  to  avoid  statute  of  limitations^  8a 
CONCEALMENT  OF  BIRTH  OR  DEATH,  indictment  for,  and  precedents 

cited,  27a 
CONCEALMENT  OF  GOODS  (see  Fiuxtdulent  CONVBYAHCmX 
CONCLUDING  PART, 

of  indictment,  66,  67. 

of  information,  68^  691 

in  nuisance,  775. 

complaint  on  ordinance,  184, 171. 
CONCLUSION  OF  COUNTS,  forms  for  the,  67. 
CONFESSION,  for  assault  in  touching  one  to  extort,  cited,  228,  nota 
CONFIDENCE  GAME,  precedent  for  cheating  by,  cited,  481. 
CONFISCATION  OF  LIQUOR,  precedents  of  proceedings  for,  cited,  645i 
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CONGREGATION  ASSEMBLED,  indictment  for  disturbing  %  867,  Sm 
CONSENT  OF  PARENTS,  solemnizing  marriage  without^  indictment  foi; 

785. 
CONSPIRACIES  AGAINST  ELECTION,  precedents  for,  cited.  894 
CONSPIRACY, 

indictments  for;  namely, — 

formula*  and  precedents  cited,  28S, 

common  form,  with  overt  acts, — to  cheat,  286L 

to  murder,  287;  one  yet  unborn,  287,  nota 

to  commit  burglary,  with  overt  acts,  288L 
other  felonies,  precedents  cited,  288,  nota 

to  cheat  by  false  tokens,—  dice,  289l 
by  statutory  false  pretense^  20QL 

other  forms  for,  to  cheat»  281* 

to  assault — to  ravish,  2d2L 

to  debauch  a  female,  204. 

to  procure  elopement  and  marriage,  906L 

to  cause  a  ftdse  record  of  marriage,  207. 

to  entice  a  wife  from  her  husband,  206L 

to  procure  a  divorce  wrongfully,  200. 

fiilsely  to  charge  with  crime,  or  less  offense^  80QL 

to  injure  actor  by  hissing,  8021 

to  seduce  workmen  from  their  employment*  808,  801 

by  workmen  to  compel  other  workmen,  SOS. 

to  compel  employer  to  discharge  workman,  805^ 

by  workmen  to  raise  their  wages,  80flL 

l^  manufacturers  to  reduce  wages,  807. 

precedents  for  various  labor  conspiracies  cited*  808;  nota 

by  fiilse  news,  to  enhance  government  seouritiea  81QL 

to  adulterate  manufacture,  811. 

precedents  for  other  conspiracies  cited,  812,  note. 

to  procure  unequal  marriage  of  minor,  cited,  788. 
indictment  for,  in  nature  of  embracery,  851. 

to  release  prisoners  from  custody,  cited,  854 
precedents  oited  of  indictment  for  seditious,  041 

constable; 

indictment  for  offering  bribe  to,  246  and  nota 
against,  for  not  attending  election,  cited*  801. 
for  extortion  by,  414 

neglect  of,  to  convey  prisoner  to  jail,  681,  688L 
against  one  for  refusing  office  of,  010.  ^ 

CONTEMPT  OF  COURT, 

summary  proceedings  for,  precedents  cited,  817. 

attachment,  818;  commitment,  821 
indictments;  namely,-^ 

in  disobejring  judicial  orders,  822^  828L 

formula,  and  precedents  cited,  825. 

by  oral  words  to  judge  in  open  court,  880^  084 
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CONTEMPT  OF  COURT  (continued), 

threats  made  to  induce  relinquishment  of  yerdlot^  337. 
hindering  witness  from  appearing,  838L 
OONTTNUANCE,  forms  for  the  application  for,  oited,  1(MKL 
CONTINIJANDO,  forms  for  the,  82-84. 
CONTINUING  TO  COHABIT,  indictment  for,  888. 
CONTINUING  OFFENSES,  allegations  of  time  in,  81-84. 
CONTRACT, 

indictment  for  conspiracy  to  procure  yiolation  of^  808, 
enticing  or  hiring  away  one  under,  576^  677. 
CONTRARY  TO  FORM  OF  STATUTE  (see  Againbt,  sm). 
(X)NyEYANOES  (see  Frauduucnt  Conyvyanobb). 
CMDNVEYING  INSTRUMENTS  (see  Instbumentb  of  Escape). 
CONVICTION,  allegations  of  a  previous,  94-97. 117,  note. 
CONVICTION  OF  PRINCIPAL,  indictment  against  aoceasoiy,  after,  117. 
COPPERSMITH'S  SHOP,  for  nuisanoe  ot,  oited,  881. 
CORPORATION, 

allegations  of  name  of,  70. 
for  neglect  of,  causing  loss  of  life,  oited,  758,  nota 
COUNTERFEIT  COIN,  obtaining  thing  by,  as  false  pretens^i  43%  note. 
COUNTERFEITING  THE  COIN, 

inoluding  utteiwgs.  eta,  indiotments  for;  namely,^ 
oommon-law  uttering,  881. 

statutory  counterfeiting,  and  precedents  oited,  888,  884 
impairing,  oUpping,  mutilating,  eta,  885. 
gilding,  oolorin&  eta,  886b 

uttering,  passing,  putting  off,  eta,  with  precedents  cited,  887. 
uttering  after  conviction,  two  utterings  on  same  day,  within  ten 

days,  eta,  888,  889. 
uttering,  having  other  counterfeits  in  possession,  840l 
possessing,  with  intent  to  utter,  and  preoedents  cited,  84]« 
haying  tools  and  materials  for,  842,  848b 
attempt,  coin  not  current,  making  tools  for,  848. 
precedents  oited  for  other  utterings,  844^ 
COUNTRY  (see  Our  of  Ck^uirrBT). 
(X)UNTS, 

subsequent  to  first,  commencement  ol^  84 
joinder  ol,  64  67. 
COUNTY  (see  SPBdAL  Looauty). 

COUNTY  TREASURER,  indictment  against,  for  extortion,  416^ 
COUNTY  WARRANT,  for  forging,  cited,  475. 
COURT  FILES  (see  Files  of  Ck>UBT). 
COURT  ORDER  (see  Judicial  Ordeb)l 
COVENTRY  ACrr,  indictment  on,  for  slitting  nose,  748. 
COW,  indictment  for  beating,  in  public  street,  800. 
CRIME  (see  Fai^b  Chabob  of  Cbimb;  Offense  Repeated), 

indictment  and  precedents  cited  for  committing  lighter,  intending 

heavier,  109. 
same  for  steps  toward  coomiitting,  111. 

633 


obi]  index  to  fokms  and  subjects.  [dea 

Bef  erenoes  are  to  aectloiis. 

CRIME  AGAINST  NATURE  (see  Sodomy). 
CRUEL  BEATING  OF  ANIMAL,  indictment  for,  85a 
CRUEL  KILLING  OF  ANIMAI^  indictment  for,  858L 
CRUELTY  TO  ANIMALS, 

indictments  for;  namely,— 

OYerdriving,  84(1 

OYerloading,  847. 

driving  overloaded  hoise^  848L 

torturing,  849. 

cruel  beating,  850l 

mutilating,  85L 

wilful  and  wanton  wounding,  859L 

oruel  killing,  85a 

depriying  of  necessary  sustenance^  86^ 

Inflicting  unnecessary  cruelty,  3551 

not  providing  proper  shelter,  850^ 

driving  when  unfit  for  labor,  857. 

abandoning,  858L 

cruelly  transporting,  859. 

suffering  cruelty  to  be  inflicted,  86QL 

cock-fighting  as  cruelty,  86L 

shooting  pigeons,  with  precedents  cited,  862»  note. 
Indictment  for  nuisance  of  public,  800. 
CUSTOMS,  conspiracies  against  the,  precedents  dted,  812;  note. 
CUTTING  THE  THROAT,  indictment  for  murder  by,  Sda 
CUTTING  AND  WOUNDING  (see  Malicious  Injubies  to  PsbsonX 
assault  by,  precedent  cited,  228,  nota 

D. 

DAMAGING  PROPERTY,  indictments  for,  710,  728-78a 

DAMAGING  STREAM,  for  rendering  air  unwholesome  by,  olted,  816,  nota 

DANCE-HALL,  for  keeping,  cited,  787. 

DANCING  AND  MUSIC,  for  conducting  without  license  dted,  1000,  note. 

DANGEROUS  THINGS  (see  Combubtiblb  and  Dakoeboub  TmNOS). 

DANGEROUS  WEAPON  (see  Deadly  Wbapok)^ 

indictment  for  having,  when  arrested,  268L 

for  assault  with,  and  precedents  cited,  212^  217,  22%  nota 
for  assault,  being  armed  with,  215b 
DAY  (see  Pabt  of  DayX 
DAY  OF  WEEK,  allegation  of,  85,  80. 
DEAD,  indictment  for  libel  on  the,  625. 
DEAD  BODY,  allegation  of  name  of,  7a 
DEADLY  WEAPON  (see  Dangeboub  WsaponX 

indictment  for  assault  with,  and  precedents  dted,  212,  219^  228L 
DEALING  THE  GAME,  in  gaming^  indictment  for,  cited,  507. 
DEALING  AS  MERCHANT  (see  Merchant). 
DEATH,  for  neglects  causing,  cited,  756L 
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DEATH  BY  ABORTION,  indictment  for  causing,  148. 

DEBAUCH  FEMALE,  indictment  for  conspiracy  to^  294. 

DEBTOR  (see  Poor  Debtor). 

DECEASED  PERSON,  allegation  of  name  of,  7a 

DEED  (see  Extort  Deed). 

DEFACING  REGISTER,  precedent  of  indictment  for,  cited,  03& 

DEFENSES,  suggestions  as  to  preparing,  87-41. 

DEGREES  IN  ARSON,  indictments  cited,  180. 

DEGREES  IN  BURGLARY,  indictments  cited,  257. 

DEGREES  IN  MURDER  (see  Homicidb,  Felonioub^ 

DEGREES  IN  ROBBERY,  indictments  cited,  980. 

DEMURRER, 

to  indictment,  1041. 

to  plea,  105& 

joinder  in,  1054, 1055. 

to  replication,  cited,  1060. 
DEPENDENT  PERSON  (see  Aqandonhent;  NsauECflB), 

indictment  for  injuring,  by  neglect,  751,  7521 
DEPRIVING  ANIMAL  OF  SUSTENANCE,  indictment  for,  854 
DESCRIPTION,  of  things  stolen,  590-000;  of  land  in  malicious  mischief; 

724-720. 
DESTROY  SHIP  (see  Smp). 

DESTROYED,  indictment  for  forging  and  uttering  instruments,  477i 
DESTRYING  PROPERTY  (see  Malicious  Mischief), 

indictment  for,  720;  vessel,  721;  aqueduct  pipe,  729. 
DESTRUCTION  OF  LIQUOR  (see  Conpisoation). 
DESTRUCTIVE  MATTER,  indictment  for  assault  with,  and  precedent 

cited,  212L 
DETACHING  INDORSEMENT,  indictment  for,  478. 
DETAIN  PRISONER,  indictment  for  not  assisting  officer  to^  84& 
DETAINER  (see  Forcible  Entry  and  Detainer)^ 

indictment  for  wounding  to  prevent^  19,  note. 
DICE  (see  False  Dice). 

DIGGING  IN  STREET,  indictment  for,  cited,  lOlQii 
DIMINISHING  COIN,  indictments  for,  835,  nota 
DIRT,  for  removing,  from  street,  cited,  1015. 

DISCHARGE  OF  PRISONER,  record  form  of,  on  acquittal  by  jury,  1072. 
DISCLOSING,  bankrupt  not,  cited,  282l 
DISFIGURE,  wounding  with  intent  to,  19,  nota 
DISINTERRING  DEAD  BODY,  indictment  for,  957,  95a 
DISOBEYING  (X)MMANDS  (see  Jxtdiol^l  Order), 

of  ship's  officer,  precedent  of  indictment  for,  cited,  580,  notei 
DISOBEYING  ORDER,  to  close  drinking  places,  precedent  cited,  654 
DISORDERLY  HOUSE,  indictment,  formula,  and  precedents  cited,  794. 
DISORDERLY  AND  IDLE  PERSON,  indictment  for  being,  1005. 
DISSECTING  DEAD  BODY,  indictment  for,  95& 
DISSENTERS,  English  indictment  for  disturbing  meeting  of,  869. 
DISSUADING  WITNESS,  from  appearing,  indictment  for,  852L 
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DISTINCTNESS  OF  ALLEGATION,  2^^-07. 
DISTILLERY,  preoedant  for  noisanoe  ot  cited,  83t 
DISTILLING  (see  luudT  Dibtillino). 
DISTINCT  PASSAGES,  form  of  •etting  out  Ubel  in,  61Ql  notei 
DISTRICT  ATTORNEY  (see  pROSBCunKG  OfficebV 
DISTURBANCE  OF  HABITATION  (see  Dwbluno-houbbX 

indiotment  for,  in  the  nighty  85^  857. 
DISTURBING  ELECTTION  (see  EuEcnov  OwwaBm\ 

indictment  for,  398w 
DISTURBING  MEETINGS. 

indictment  for,  by  entering  armed,  207. 

oonspiracies  to  disturb,  precedents  cited*  812;  nota 

other  indictments  for;  namely, — 
formula*  and  precedents  cited,  889l 
tonoB  under  the  common  law,  868, 867. 
■eoular  meetings  at  common  law,  868L 
under  statutes^  889-87L 

trading,  eta,  near  camp-meeting,  preoadanit  oitedv  87%  note, 
DITCH,  for  injuring  %  cited,  78a 

DIYOECE^  indictment  for  conspicacy  to  prooure^  wiQngfoUy.  8Mi 
DOG  (see  HowuNO  Dogs), 

unlicensed,  for  keeping,  cited,  177. 

indictment  for  assault  with,  d08L 
DOMICILE  (see  RESinjQfOB), 
DOUBLE  VOTING,  indictment  for,  88S. 
DRAFT,  indiotment  for  forging  and  uttering  %  470. 
DRAWBRIDGE,  for  passing  yreagel  irregularly  throu^^'oiiad,  98& 
DRINKING  PLACES  (see  Disobeying  Obdbb;  Liquor  Ejuspora  ahd 

SlELUNOX 

DRIVING  (see  FomoOB  Dbivino), 
unlawful,  of  cattle,  167, 16& 
DRIVING  ANIMAL,  when  unfit  for  labor,  indictment  for,  887. 
DRIVING  AGAINST  CARRIAGE,  indiotment  for  assault  by,  208L 
DRIVING  OVERLOADED  HORSE,  indiotment  £6r,  84a 
DROWNING,  indictment  for  murder  by,  62& 
DRUG,  indictment  for  abortion  by,  189-141. 
DRUNK,  indictment  for  being,  876;  in  publio  plaoe^  89& 
DRUNKARD, 

indictment  for  being  a  common,  874 
for  selling  liquor  to  a,  652^ 
DRUNKENNESS  (see  Dbunk;  -DBUNKAitD;  LlQlTOB  Ekkpino  abd  Sbll- 
ing;  Liquob  and  TIfpung  Bhofs), 
in  office,  indictment  for,  cited,  876»  notai 
DUELING, 

indictments  for;  namely,— 

challenging,  and  precedents  cited,  378,  878. 
provoking  to  a  challenge,  380. 
for  other  forms  of  offending,  cited,  881 
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IM erenoet  an  to 
DUPLICmr,  avoiding,  15-3L 

DURESS  AND  STARVING,  indictment  for  murder  by,  595. 
DWELLING-HOUSE  (see  Disturbance  of  Habitation;  Unjhbabitb» 

DWELLINOX 

for  assault  in,  cited,  233,  nota 

indictment  for  forcible  entry  or  detainer  of,  445. 

for  larceny  in,  588L 

for  malioious  misohief  to^  with  riotous  oonduot^  707. 

E. 

EAR  (see  Bitino  Off  Eab)u 
EAVESDROPPING, 

indictment  for,  796^ 

about  grand-jury  room,  indictment*  707. 
EFFIGIES  (see  ExHrBixmo  Effiqies). 
ELECTION,  for  perjury  at,  cited,  870. 
ELECTION  BRIBERY,  indictments  for,  248,  24& 
ELECTION  DAY,  indictment  for  selling  liquor  on,  664 
ELECTION  LAWS,  for  conspiracies  against*  oited,  812^  note^ 
ELECTION  OFFENSES, 

indictments  for;  namely, — 

formula  and  precedents  cited,  884 

double  voting,  385. 

voting  when  not  qualified,  886. 

falsely  personating  voter,  887. 

false  answer  as  to  right  to  vote,  888L 

refusal  by  election  officer  to  receive  vote,  89QL 

attempting  to  prevent  one  from  voting,  802L 

disturbing  election,  398w 

conspiracy  against  election,  precedents  cited,  894 

formula  for  betting  on  election,  and  precedents  cited,  88QL 

losing  or  winning  by  such  betting;  89& 

betting  on  election,  897,  898. 
ELEVATOR  (see  Wabehousb  and  Elevatob). 

ELOPEMENT  AND  MARRIAGE,  indictment  for  conspiracy  to  piooaTCb  895. 
EMBEZZLEMENT, 

indictments  for;  namely, — 

formula,  and  precedents  cited,  403. 

allegations  of  money  embezzled,  404 

indictment  for,  under  particular  form  of  statute^  407. 

statutory  form  for  indictment,  408. 

by  public  officers,  409. 

differing  precedents  for,  cited,  411. 

solicitations  to,  412. 
EMBEZZUNG  AND  SECRETING,  letters,  eta,  precedents  cited,  88& 
EMBRACERY, 

indictment  for,  850L 
conspiracy  in  nature  of,  85L 
ENDEAVOR  TO  BREAK  (see  Attempt), 

to  oommit  burglar}^  indictment  for,  259. 
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ENTERING  (see  Bbeakino  and  Entering). 

ENTERING  ON  PREMISES,  after  forbidden,  indiotment  for,  004 

ENTERTAINING  PERSONS,  on  Lord's  day,  indiotment  for,  anlawfullj, 

66a 
ENTICING  AWAY  LABORER,  indictment  for,  577. 
ENTICEMENT  TO  CRIME,  indictment  for,  103, 106,  IH  116^  119-12L 
ENTRIES  (see  False  Entries). 

ENTRIES  IN  BOOKS  OF  ACCOUNT,  precedents  for  forging,  cited,  475. 
EQUIPPING  VESSELS  (see  Neutrauty  Laws). 
EQUITY,  for  perjury  in  proceedings  in,  cited,  876^ 
ERASING  INDORSEMENT,  indictment  for,  47a 
ERECTING  BUILDING,  on  pleasure-grounds,  indictment  for,  1034 
ERROR  (see  Writ  of  Error). 
ESCAPE  (see  Prison  Breach,  sra). 
ESCAPED  PRISONER,  proceedings  for  returning,  to  oonflnement^  cited, 

808,not& 
ESTRAY,  indictment  for  taking  up  and  using,  17a 
EVADING  TAX,  indictment«  for,  cited,  074,  07a 
EVADING  TOLU  indictments  for,  cited,  064 
EVIL  SHOWS  AND  EXHIBITIONS, 
indictments  for;  namely, — 

keeping  room  for  obscene  prints,  70a 

booth  for  indecent  exhibitions,  700. 

public  cruelty  to  animhls,  800. 

for  other  forms  of  o£Fending,  cited,  801 
EXAMINATION  (see  Refusinq  to  be  Examined). 
EXCEPTIONS,  precedents  of,  cited,  form  of;  1078. 
EXCESSIVE  TOLL,  for  taking,  cited,  083,  nota 
EXECUTOR  (see  Adionibtrator). 

EXHIBITING  EFFIGIES,  indictment  for  Ubel  by,  620,  notei  68a 
EXHIBITIONS  (see  EviL  Shows  and  Ezhibitionb). 
EXPLOSIVE  SUBSTANCE,  indictment  for  keepings  78a 
EXPOSING  LIQUOR  FOR  SALE,  indictment  for,  644. 
EXPOSURE,  indictment  for  assault  by,  218,  210;  murder  bj^  6201 
EXPOSURE  OF  PERSON, 

indictments  for;  namely,^ 

common  form,  and  precedents  cited,  802L 

open  and  notorious  indecency,  808. 

uncovered  and  indecent  exposure,  804. 
EXTORT  DEED,  for  conspiracy  to,  cited,  800,  not& 
EXTORT  MONEY,  indictment  for  conspiracy  to^  800  and  nota 
EXTORTION, 

indictments  for;  namely,— 

common  form  for,  against  constable,  414 

formula,  and  precedents  cited,  416, 

upon  statute,  416^ 
EYE  (see  Pdtiino  Otrr  Etb), 

for  assault  by  beating  out,  cited,  228,  nota 
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F. 

FACT8»  indiotment  should  set  out  only,  23,  35,  89. 
''FALSE,"  in  indictment  for  libel,  619,  notei 
FALSE  AFFIDAVIT  (see  Affidavit), 

for  presenting,  to  pension  office,  cited,  867,  note;  indictment  for  per- 
jury by,  873,  874 
FALSE  ALARM  OF  FIRE,  indictment  for,  86L 
FALSE  ANSWER, 

by  voter,  indiotment  for,  888. 

for  giving,  to  collector  of  customs,  cited,  97S. 
FALSE  CHARGE  OF  CRIME,  indictment  for  conspirapy  to  prefer  a,  800. 
FALSE  DICE, 

indictment  for  cheating  by,  274b 
for  conspiracy  to  cheat  by,  289. 
FALSE  ENTRIES  (see  Entbies  in  Books  of  AooountX 

for  conspiracies  to  cheat  by,  eta,  cited,  289,  note. 

in  marriage  register,  for  deceits  to  procure,  cited,  788L 

for  causing,  in  register,  cited,  922. 
FALSE  IMPRISONMENT,  568-^7a     See  Kidnapinq  and  Falsb  Impbis- 

ONlfENT. 

FALSE  KEY. 

indictment  for  making,  to  commit  burglary,  260. 
for  having  in  possession,  261. 
FALSE  MAREB,  on  goods,  indictment  for  cheating  by,  275. 
FALSE  MEASURE,  for  cheating  by,  cited,  278,  nota 
FALSE  NEWS,  indictment  for  conspiracy  to  enhance  prices  by,  310. 
FALSE  OATH,  to  procure  marriage  license,  precedent  dted,  788^  853. 
FALSE  PERSONATING  (see  PsBSONATma), 

indictment,  887,  426,  86& 
FAISE  PRETENSES, 

indictment  for  conspiracy  to  cheat  by»  2901 
other  indictments  for;  namely,— 
formula,  and  precedents  cited,  420l 
form  authorized  by  statute^  421. 
common-law  form,  422. 
by  forged  and  worthless  paper,  428L 
as  to  pecuniary  standing,  424. 
as  to  quality  of  goods,  425,  notei 
for  numerous  other  varieties  ot,  cited,  425^  nota 
for  false  personating,  cited,  426L 
for  obtaining  chose  in  action  by,  dted,  4S7. 
obtaining  signature  by,  428. 
money  in  charity  by,  cited,  4281 
for  swindling  by,  cited,  430. 
by  confidence  game,  cited,  43L 
sleight  of  hand,  eta,  indictment  for,  482L 
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FAIfiE  PRETENSES  (continued^ 

defrauding  keeper  of  hotel  b^,  43dL 
attempt  to  cheat  hy,  484 
for  reoeiving  goods  obtained  by,  918L 
FALSE  SCALES*  indictment  for  cheating  by,  273, 
FALSE  STATEMfixMT  FOB  REQISTRT,  for  making  dted,  923. 
FALSE  TESTIMONY,  for  conspiracies  to  procure,  oited,  813*  nota 
FALSE  TOKENS,  indictment  for  oonspiraoy  to  oheat  bj,  989;  Tarious  in- 
dictments, 370-27(L 
FALSE  TOLL-DISH,  indictment  for  keeping,  98U  962L 
FALSE  WEIGHTS,  indictment  for  cheating  by,  37a 
FALSE  WRITING,  indictment  for  cheating  by  a,  8761 
FEAR  (see  PumNG  in  Feab). 
FEEDING  ARMED  PROWLERS,  for,  oited,  851 
FELONIOUS  ASSAULTER,  indictment  for  being  %  31QL 
FEMALE  (see  Gha9TITT  of  Fbmaub;  Dkiuuoh  Fkkalb;  Gibl  Unmarhibd; 

Rafb)l 
FENCES  (see  Rbhotiko  Fkkok\ 

indictment  for  injuries  to^  738L 
FEROCIOUS  DOG,  indictment  for  keeping;  78a 
FERRY  (see  Keeping  FerrtV 
FERULE,  indictment  for  assault  with,  83a 
FICTITIOUS  BANK-NOTE,  indictment  for  oheating  by  a.  87a 
FIGHTING  TOGETHER  (see  Pbizb-fiohtX 

indictment  for  assault  by,  SSa 
FILES  OF  COURT,  indorsement  of  indictment  for,  7a 
FIRE  (see  Faijbb  Alabm  of  Fibx). 
FIRE-ARMS, 

indictment  for  assault  with,  19,  nota 
for  murder  with,  63a 
FIRE-ARMS  AND  AMMUNITION,  for  havings  without  UoenflQ^  oited,  lOOL 
FIREWORKS,  for  setting  off,  in  stxeet>  oited.  801. 
FISH,  for  larceny  of,  cited,  60a 
FISH  AND  GAME, 

indictments  for;  namely,*- 

having  in  possession  wild  fowl  recently  URed,  43a 
taking  oysters  or  clams  contrary  to  ttatnta  487. 
taking  fish  in  unlawful  manner,  48a 
other  unlawful  fishing,  48a 
obstructing  passage  of  fish,  44a 
FISH-POND,  for  injuring  a,  cited,  730,  nota 
FITTING  OUT  VESSEL  (see  NEUXRiJ^iTY  Lawb^ 

to  engage  in  slave-trade,  cited,  961. 
FLESH  (see  Meat  fob  Food). 

FLOODING  WAT,  by  damaging  stream,  eta,  dted,  lOia  note. 
FOOD  (see  NoziouB  and  Adulterated  Food;  Unwholesome  Food  and 
Water). 
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References  an  to  ■ecttonti 
FOOTWAY  (see  Way), 

for  obstnioting,  oited,  1015,  not& 
FORBIDDING,  entering  on  premises,  after,  094 
FORCIBLE  ENTRY  AND  DETAINER  (see  Trespass  to  LakdbX 
indiotments  for;  namely, — 

formula,  and  precedents  oited,  44SL 
the  ordinary  form  at  common  law,  444 
into  or  of  a  dwelling,  44& 
at  night,  cited,  44& 
FORCIBLE  TRESPASS,  Indiotments  for,  451, 469L 

FOREIGN  COIN,  not  current,  indictment  for  attempt  to  counterfeit,  84a 
FOREIGN  COUNTRY,  against  accessory  to  crime  in,  cited,  116»  nota 
FOREIGN  ENLISTMENT  ACTS  (see  Neutrality  Laws). 
FOREIGN  LANGUAGE,  form  of  setting  out  libel  in  a,  619,  nota 
FOREIGN  LOCALITY  (see  Our  of  Country). 
FOREIGN  OFFICIAL  PERSONS,  indictments  for  libel  on,  cited,  637. 
FOREIGN  PORT,  assault  in,  with  dangerous  weapon,  precedents  cited,  223, 

note. 
FOREIGN  SERVICE  (see  Neutrality  Laws). 
FORFEITURE, 

of  gaming  implements,  proceedings  to  enforce^  cited,  597. 
of  intoxicating  liquors,  same,  645. 
"FORGE,"  meaning  of;  469,  nota 
FORGED  PAPER,  obtaining  money  by  false  pretense  ot  indictment  for, 

42a 
FORGERY  OF  WRITINGS* 
exposition,  453-480. 
allegation  of  second  offense  of;  09L 
indictments  for,  including  the  utterings;  namely,— 

form  where  efficacy  of  writing  depends  on  special  taata,  4O0L 
formula,  and  precedents  cited,  46(X 
ordinary  common-law  form,  469L 
for  forging  writ,  468. 

promissory  note,  464 
for  forging  bank-bill,  465l 
nttering  forged  bank-bill,  466. 

possessing  forged  bank-bills  with  intent  to  ntter,  467. 
forging  and  uttering  bill  of  exchange,  468L 
same  of  bank-check,  precedents  cited,  460. 
forging  and  uttering  orders^  warrants,  drafts,  eta,  47(X 
nme  of  receipts,  471. 

nme  of  indorsements,  acceptances,  and  other  indorsed  matter^  47li 
erasing  or  detaching  indorsement,  478. 
altering  a  genuine  instrument  into  a  forgery,  474 
Tarious  other  forgeries,  precedents  cited,  476. 
■tamps  and  seals,  indictments  for  forging,  476^ 
writing  lo6t»  destroyed,  or  in  hands  of  defendant,  477. 
possessing  implements  of  forgery,  478. 
attempts  at  forgery,  precedents  cited,  478L 
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Beferencai  an  to  MCtfoo^ 

FORM  OF  STATUTE  (see  AaAOvsT  Form  of  SrATunQ^ 
FORMAL  ALLEGATIONS,  42-49. 
FORMER  ACQUITTAL  (see  Jeopabdt  Rbfbated). 
FORMER  CX>Nyi(7riOK  (see  Jsopabdy  Rkfbatkd)l 
FORMER  JEOPARDY  (see  Jeopabdy  Repeated). 
FORNICATION  (see  LnnNG  in  Fobnioation), 
indictments  for,  148, 151-15& 

formula,  and  preoedents  cited,  14flL 

common  forms,  15L 

for  conspiracy  to  commit,  894 
FOWL  (see  Wild  Fowl). 

FRAUD,  conspiracies  for  Tarious  sorts  of,  oited,  819,  not& 
FRAUDULENT  CLAIMS,  to  pensions,  precedents  for  presenting  ofted,  887. 
FRAUDULENT  CONVEYANCES, 
indictments  for;  namely, — 

under  statute  of  Elizabeth,  48L 

under  modem  statutes,  488i 

fraudulently  selling  mortgaged  property,  485. 

same  of  land  without  title,  48flL 

twice  selling  land,  487. 
FRAUDULENT  INSOLVENCY,  indictments  for,  dted,  3891 
FRAUDULENT  WINNING,  indictment  for,  in  gaming,  496L 
FURIOUS  DRIVING,  indictments  for,  58a  58a 

G. 

GAMBUNG^HOUSE  (see  GAnma-HODBB). 

GAME  (see  Fish  and  Gamb> 

GAME  OR  DEVICE^  indictment  for  obtaining  monej  by,  438L 

GAMING  (see  Lotteries), 

assault  on  account  of  money  won  at>  preoedant  oited,  888|  nota 
indictment  for  cheating  in,  874 

for  conspiracy  to  cheat  in,  289L 
other  indictments  for;  namely, — 
formula,  and  precedents  cited,  48QL 
pliaying  for  money,  490,  491. 
for  ''Yaluable  thing,"  498. 
in  public  place^  storehouse^  eto^  4881 
habitual  gaming;  professional  gambler*  484 
common  gambler,  etc.,  495i 
fraudulent  wiuning,  496^ 
losing  or  winning,  497,  498L 
keeping  gaming  device,  various  forms,  499-509L 
permitting  gaming  on  one*s  premises^  etOi,  886b 
by  minors,  precedents  cited,  504. 
permitting  minors  to  congregate,  eta,  804 
betting  on  games,  etc.,  508. 
precedents  cited  for  other  forms  of  gaming,  807. 
indictment  for,  on  Lord's  day,  870l 
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GAMING  DEVICE,  indictment  for  keeping,  yarious  forma,  499-502L 
GAMING-HOUSE, 

indictments  for  keeping;  namely, — 

common  form,  and  precedents  cited,  8(ML 
bowling  alley,  807. 

gaming  place,  and  suffering  gaming,  806L 
GAMING  PLAGE,  indictment  for  nuisance  of  keeping,  80a 
GAMING-TABLE,  indictment  for  keeping  %  501,  602L 
GATE, 

for  erecting,  across  a  street,  cited,  1015^  nota 

in  turnpike,  unlawfully  shutting,  1010,  note^ 
GENERAL  ISStfE, 

pleas  of  th^,  1048-105a 

form  of  the  plea  of,  in  record,  10701 
GIRL  UNMARRIED  (see  SsDUonoN  and  ABDUOnoN), 

indictment  for  taking,  out  of  father's  possession,  940. 

under  twenty-one,  indictment  for  seducing  by  fraud,  946L 

of  chaste  character,  indictment  for  seducing,  047,  948L 

same,  under  promiae  of  marriage,  040,  050L 
GLANDERED  HORSE,  indictment  for  taking,  into  public  place,  819L 
GLASS-HOUSE,  for  nuisance  ot  cited,  SSL 
(K>ODS  (see  Qualttt  of  Goods), 

indictment  for  burning,  to  injure  insurers,  187. 
GOVERNMENT  (see  Obstructing  Justice  and  Government;  Sedition), 

for  conspiracies  to  defraud,  cited,  812,  note. 

conspiracy  to  overtum  the,  cited,  312,  notei 

indictment  for  libel  on,  621. 
GRAMMAR  SCHOOL^  indictment  against  town  for  not  maintaining,  76S. 
GRAND  JURY, 

for  perjury  before,  cited,  876w 

plea  to  competency  of  the,  in  abatement,  1038. 
GRANDsTURT  ROOM,  indictment  for  eavesdropping  about,  707. 
GRIEVOUS  BODILY  HARM  (see  Bodily  Haiim). 
GROWING  ON  LAND,  indictments  for  larceny  of  things,  59d-60a 
GUARDIAN,  for  embezzlement  by,  cited,  41L 
GUEST,  indictment  against  innkeeper  for  refusing,  667. 
GUN, 

indictment  for  assault  with,  and  precedents  cited,  ML 

for  being  found  with,  on  Lord's  day,  cited,  788,  nota 
GUNPOWDER,  for  transporting  and  keeping,  cited,  788;  nota 

H. 

HABEAS  CORPUS,  employing  certiorari  in,  1082. 
HABITATION  (see  Disturbance  of  Habitation^ 
HABITUAL  DRUNKARD,  selling  liquor  to^  652. 
HABITUAL  GAMING,  indictments  for,  494,  495. 
HAIR,  for  assault  by  tearing  out,  cited,  223,  nota 
HANGING  IN  EF]<1GY,  indictment  for  libel  by,  629,  note,  ML 
HARBORS,  for  offenses  against  the,  cited,  102a 
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HARNESS,  indictment  for  malioiouB  misohief  to,  708. 

HARTSHORN,  for  nuisanoe  of  making,  cited,  8SL 

HAVING  CHILD,  by  woman  taken  into  hoose,  indictment  for,  15QL 

HAVING  LIQUOR  (see  Possessino). 

HAWKERS  AND  PEDDLERS,  unUcensed,  indiotmenti  dted*  6081 

HEALTH  REGULATIONS, 

indictments  for  violating  board  of  health  order,  oited»  51flL 
indictment  for  breach  of  quarantine^  51& 

for  neglect  to  vaooinate  child,  514 
HERDING,  indictment  for  unlawful,  of  cattle^  1981 
HIGH  SEAS, 

allegations  of  offense  on,  80. 
for  homicides  on  the,  oited,  688L 
HIGHWAY  (see  Wat). 

HINDERING  OFFICER,  various  forms  of  indictment  for,  838-84& 
HOLIDAY,  indictment  for  selling  liquor  on,  654 
HOMICIDE,  FELONIOUS  (see  Death  bt  AbobtionX 
indictments  for;  namely, — 

formula  and  forms,  with  precedents  oited,  520. 

with  fire-arms,  520. 

by  stabbing,  520;  beating,  520. 

by  choking  and  strangling,  520;  cutting  throaty  62QL 

l^  unknown  means,  520. 

by  riding  over  one  with  a  horse,  5221 

l^  drowning,  52dL 

by  burning,  524 

l^  duress  and  starving,  625. 

of  new-born  child  by  abandonment^  526w 

of  child  through  abortion,  527. 

of  mother  through  abortion,  528. 

by  medical  malpractice  and  neglect,  529L 

of  wife  by  husband,  through  neglect,  530l 

civil  injury  of  homicide  by  railroad,  631* 

by  poison,  583. 

by  rape,  584 

by  combined  causes,  20,  585. 

death  or  wound  out  of  jurisdiction,  530,  537. 

on  high  seas,  eta,  precedents  cited,  53dL 

aocessories,  principals  of  second  degree,  eta,  58Ql 

on  statutes,  precedents  cited,  540i 

as  modified  by  statutes,  541-54d 

short  statutory  forms,  542-545. 

murder  of  first  and  second  degrees,  540. 

attempts,  assault  with  intent,  formula  and  forms  with  pitioedettts 
cited,  558. 
HORSE  (see  Glandebed  Hobse), 

indictments  for  overloading  and  driving  overloaded,  847, 348  (and 

Cbuelty  to  Animals). 
indictment  for  murder  by  riding  over  one  with  a,  622L 
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HORSE-RACING  AND  FURIOUS  DRIVING, 

indictments  for;  namely, — 
at  common  law,  560. 
horse-racing  contrary  to  statute,  561« 
furious  driving  contrary  to  statute^  562. 
HORSE-RAILROAD  CAR,  indictments  for  overloading,  847,  note,  84& 
HOTEL-KEEPER  (see  Innksepeb). 
HOUNDS,  for  keeping  pack  of,  near  street,  cited,  818. 
HOURS  OF  LABOR  (see  Work), 

indictments  for  violating  statutory,  cited,  670. 

for  not  patting  up  notice  of,  cited,  757. 
HOUSE  (see  Disobdeblt  Hoitsb;  DwELUNGhfiOiXBBX 
HOUSEBREAKING  (see  Bubolaby), 

in  day-time,  indictment  for,  25& 
HOUSE  OF  ILL-FAME  (see  Bawdt-houbb)^ 

indictment  for  keeping,  784. 

for  enticing  female  to,  cited,  946,  note. 
HOWLING  DOGa  indictment  for  keeping,  882. 
HURTFUL  NOISES  (see  Offensivb  and  Hubtful  Noisbb). 
HUSBAND, 

indictment  for  conspiracy  to  injure,  by  alienating  and  enticing  away 
wife,29& 

againsti  for  manslaughter  of  wife  through  neglect^  5801 


ICE,  for  cutting  and  carrying  off,  cited,  780i 

IDLENESS  (see  Disobdebly  and  Idle  Pebson). 

ILL-FAME  (see  Hotjbb  of  Ill-fame). 

ILLEGAL  MARKING  (see  Masks  and  MABEma). 

ILLEGAL  MILITARY  DRILL  (see  Mujtabt  Dbill> 

ILLEGAL  T0LL3,  indictment  for  demanding  or  taking.  088L 

ILLEGAL  VOTING  (see  Eleohon  Offenses). 

ILLICIT  DISTILLING,  precedents  for,  cited,  97a 

ILLICIT  LIQUOR  SELLING  (see  Liquob  Keeping  and  Selling). 

IMPAUONG  com,  indictment  for,  885. 

IMPEDIMENT,  solemnizing  marriage  of  persons  under,  indictment  for,  784 

IMPLEMENTS  OF  FORGERY,  indictment  for  possessing^  47a 

IMPLEMENTS  OF  GAMING  (see  Fobfeitube). 

IMPRESSION  OF  KEY  (see  Key). 

IMPRISONMENT  (see  Kidnaping  and  Fadsb  ImpbibonmbntX 

form  of  sentence  to,  1070,  nota 
INCHEST,  formula  and  indictments  for,  with  precedents  cited»  568-56a 
INCORRIGIBLE  ROGUE  (see  Vagabond  and  Rogue), 

precedent  for  beings  cited,  lOOa 
INDECENCY  (see  Open  Indecency). 
INDECENT  SHOW,  indictments  for  libel  by,  629,  note,  681 
INDENTURED  SERVANT,  for  harboring,  cited,  577,  note. 
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INDIAN,  indictment  for  selling  liquor  to,  652. 
INDIANA,  peculiar  forms  for  assault  and  battery  in,  905b 
INDICTMENT  (see  Caption;  Commencement;  Concluding  Pa&t,  Ktc\ 

questions  to  test  the,  36;  as  appearing  of  record,  lOTOi 
INDICTMENT  PENDING  (see  Pbndino> 
INDORSEMENT  (see  Eiusmo  Indobsement), 

forms  for,  on  indictments  and  informations,  70-72. 
indictment  for  forging  and  uttering  indorsement^  472L 
for  conspiracy  to  destroy  indorsement,  cited,  812^  not& 
INFLICTING  UNNECESSARY  CRUELTY,  on  animal,  indictment  tar,9S8. 
INFORMATION, 

oommencement  of  the,  59,  6QL 
before  magistrate^  61-6dL 
oounts  in,  subsequent  to  firsts  64 
concluding  part  of  the,  66-66L 
INJURIES  TO  PERSON  (see  Malioioub  Injurub  to  Pbb80n> 
INJURIES  TO  PROPERTY  (see  Malicious  Mischief^ 
indictments  for,  to  cattle.  703,  716,  716L 
to  other  property,  716. 
IKJUItING  PERSON  (see  Dependent  Person). 
INJURIOUS  OR  OFFENSIVE  AIR, 

indictments  for  nuisance  of;  namely,— 
general  form,  and  precedents  cited,  8101 
offensive  necessary-house^  811« 
offensive  piggery,  812. 
for  other  filth,  cited,  8ia 
bringing  into  a  public  place  one  having  nnall-poi^  814 

glandered  horse^  816. 
rendering  water  stagnant,  814 
INN,  for  unlicensed  keeping,  cited,  lOOL 
INNEJIEPER  (see  Pubuo  House), 

indictment  against^  for  refusing  to  entertain,  667i 
against  guest  for  defrauding,  488. 
INOCULATING  HOUSE,  for  nuisance  of  common,  cited,  814  nota 
INSANITY,  forms  for  setting  up,  in  defense,  1061-106a 
INSOLVENCY  (see  Bankbuftoy  and  Inbolvenot;  FaA.UDULBMT  Isbolt- 

ENCT), 

for  perjury  in  proceedings  in,  cited,  874 
INSPECTED,  driving  cattle  while  not,  16a 
INSPECTOR  OF  ELECTION,  for  neglecting  duty,  cited,  801 
INSTIGATOR,  indictments  against  the,  105, 106, 114  115-117,  IIO-ISI. 
INSTITUTION  OF  LEARNING,  indictment  for  seUing  liquor  near,  65L 
INSTRUMENTS,  indictment  for  abortion  with,  142. 
INSTRUMENTS  OF  ESCAPE,  indictment  for  conveying,  to  prisoner,  894 
INSTRUMENTS  UNDER  SEAL,  for  forging,  dted,  475. 
INSURERS  (see  Underwriters), 

Indictments  for  arson  to  defraud,  184-187. 
INTERNAL  REVENX7E,  for  violation  of  the^  cited,  078. 
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INTERROGATORIES*  for  perjury  in  answer  to^  cited,  870, 
INTIMIDATING  LABORER  (see  Laboe  Offensbs). 
INTIMIDATING  PERSON,  precedent  for,  cited,  86a 
INTOXICATING  LIQOUR  (see  LiQUOB  KfiBPiNQ  and  SBLLma> 

J. 

JAIIi»  for  not  repairing,  cited,  767* 
JEOPARDY  REPEATED, 

plea  of  former  conviction  or  acquittal,  1048L 

replication  thereto^  cited,  1050,  note. 

pleas  of  former  jeopardy  without  conviction  or  aoquittalt  1044 

replication  thereto^  cited,  1050^  nota 
JOINDER  OF  COUNTS^  form  for  the,  64.  67. 
JOINDER  IN  DEMURRER^ 

form  ot,  lOH  10^ 

to  replication,  cited,  1060. 
JOINDER  IN  ISSUE,  form  of,  in  record,  107a 
JOURNEYMEN  (see  WorkhenX 
JUDGE  OF  ELECTION,  for  neglecting  duty,  dted,  80t 
JUDGE  AI^D  JURY,  indictment  for  Ubel  on,  6221 
JUDGES*  for  slander  of,  cited,  684,  nota 
JUDGMENT  (see  Arrbst  of  Judgment), 

record  forms  of  the,  107O-1072L 
JUDICIAL  ORDER  (see  Ordeb  of  Maoistratb^ 

indictment  for  disobeying,  828. 
JURISDICTION  (see  Plea  to  Jurisdiction), 

allegation  for  homicide  where  death  or  wound  is  out  of  the*  686^  687. 

for  offense  of  officer  acting  without,  cited,  6811 
JUROR  (see  Withdrawal  of  Juror), 

for  perjury  in  answer  of,  cited,  876i 
JURY  (see  Jxtdgb  and  Jury;  Petit  Jxjry\ 

for  slander  of,  cited,  684  nota 
JUSTICE  AND  GOVERNMENT  (see  OBSTRUOriRO  JuBTiOB  and  Govern- 

MENT). 

JUSTICE  OF  PEACE, 

indictment  ot  for  not  making  returns,  68& 
•various  malfeasanoes  by,  precedents  cited,  687. 

K 

KEEPING  FERRY,  without  license,  cited,  lOOL 

KEEPING  GAMING  DEVICE  (see  Gaminq  DeviobV 

KEEPING  LIQUOR  (see  Liquor  Keefino  and  SsllinoV 

KEEPING  LIQUOI^SELLING  PLACE  (see  LiQUOR  and  TiPiuva  Shops), 

indictment  for,  647. 
KEEPING  LOTTERY,  indictment  for,  67& 
KEEPING  FOR  SALE  (see  Liquor  Keefino  and  Seluno), 

lottery  tickets,  indictment  for,  67& 
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KEEPING  OPEN  SHOP, 

on  Lord's  day,  indictment  for,  at  common  law,  662;  nota 
same  on  statute,  664 
KEROSENE,  for  keeping,  below  test,  cited,  77a 
KEY,  indictment  for  taking  impression  of,  to  commit  burglary,  26(1 
KIGKINa  AND  BEATING,  indictment  for  assault  by,  20a 
KIDNAPING  AND  FALSE  IMPRISONMENT, 
indictments  for;  namely, — 

formula^  and  precedents  cited,  668. 
on  particular  statute,  570L 
importing  kidnaped  person,  671. 
holdmg  kidnaped  person  in  involuntary  servitude^  572L 
KILLING  (see  C&uel  Kilung  of  Animal). 

KILLING  CATTLE,  indictments  for  malicious  mischief  by,  702, 700-7ia 
KILLING  SHEEP,  to  steal  carcass,  cited,  618,  nota 
KNIFEk  indictment  for  assault  with,  217. 

L. 

LABOR»  indictment  for,  on  Lord's  day,  668,  66^ 
LABOR  OONSPIRACIES,  indictments  for  various,  80a-d07. 
LABOR  OFFENSES  (see  HouBS  OF  Labor), 
indictments  for;  namely, — 

enticing  or  hiring  away  laborer  under  contract,  577. 
intimidating  laborer,  578. 

▼iolating  statutory  regulations  as  to  hours  of  labor,  cited,  9721 
for  mutiny  and  revolt  on  shipboard,  cited,  580. 
LABORERS  (see  Workmen). 

LAND  (see  GROwma  on  Land;  Trespass  to  Lands). 
indictment  for  twice  selling,  487. 
for  conspiracy  to  expel  possessor  from,  cited,  812^  note. 
LAND  WITHOUT  TITLE,  indictment  for  conveying,  486. 
LANDMARK,  indictment  for  removing,  eta,  724 
LANGUAGE  (see  Opprobrious  Language),  * 
LARCENY, 

for  conspiracy  to  commit,  cited,  288,  note, 
conspiracy  wrongfully  to  accuse  one  one  of,  cited,  300^  Dote^ 
indictments  for  simple  and  compound;  namely,— 
formula,  and  precedents  cited,  5821 
■imple,  68a 
l^  servant*  584 
in  the  night,  586. 
with  breaking  and  entering,  586L 
with  putting  in  fear,  587. 

from  dwelling-houses,  shops^  and  other  particular  places,  688L 
from  the  person,  589. 

forms  for  describing  thing  stolen,  at  oommon  law,  59S^  59dL 
of  ore  from  mine,  596. 
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LARCENY  (continued), 

lead  fixed  to  dwellingp-house^  597. 

things  growing  on  land,  598;  59(1 

growing  crop,  cited,  600. 

writings,  cited,  601. 

bank-notes,  602,  60SL 

promisaoTj  notes  and  bills  of  exchange,  604 

other  writings*  cited,  605. 

animals  and  fish,  cited,  60& 

special  statutory  elements,  Texas,  60QL 

by  bailee  contrary  to  statute,  610. 

attempts  by  solicitation,  61 L 

by  picking  pocket»  612. 

by  marking  hog,  618L 

other  attempts,  cited,  614 

Larceny  and  burglary,  indictment  for,  258;  and  see  264  notSk 

LARCENY  FROM  LETTER  precedents  for,  cited,  885w 

LARCENY  OF  LETTER,  precedents  for,  cited,  885. 

LARCENY  FROM  PEEtSON  (see  Picking  Pockbt), 

indictment  for  assault  with  intent  to  commit*  216L 

LASCIVIOUS  COHABITATION,  indictments  for,  164-158. 

LEAD  FIXED,  to  buildings,  indictment  for  larceny  of,  67a 

LEARNING  (see  Institution  of  LeabninqX 

LEAVING  SEAMEN,  in  foreign  land,  precedent  for,  cited,  757. 

LEGISLATIVE  COMMITTEE,  for  perjury  before,  cited,  876L 

LETTER,  FORGED,  for  passing  as  true,  cited,  47& 

LETTER  OF  ATTORNEY,  for  forgery  of,  cited,  47& 

LETTERS  (see  Postal  Offenbbs). 

LETTING  HOUSE  FOR  BAWDRY,  indictments  for»  785,  78flL 

LEWD  PERSON,  indictment  for  being  a.  157. 

LEWDLY  ASSOCIATING,  indictments  for,  152-158L 

LIBEL  AND  SLANDER  (see  Truth  of  Libel), 

exposition  of,  617-68a 

indictments  for;  namely, — 

formula  for  written,  and  precedents  cited,  6191 

oonmion  form,  libel  on  private  person,  620L 

seditious  libel  on  govemmenti  621* 

on  judge  and  jury,  622b 

on  other  official  persona^  629L 

on  the  dead,  625. 

obscene  libel,  626. 

formula  for,  by  signs,  pictures  and  effigies^  6291 

by  hanging  a  man  in  effigy,  630L 

by  exhibiting  obscene  painting,  681. 

formula  for,  by  oral  words,  with  precedents  dted,  688L 

in  nature  of  contempt,  words  spoken  to  magistrate,  634 

precedents  cited  for  other  forms  of  oral,  636^ 

LICENSE  (see  Banns  or  License;  Mabbiaob  License;  Liquob  Kbbfino 

AND  Sellino). 
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LIOHTENING  COIN,  indictment  for,  835,  note. 
LIMITATIONS  (see  Statutb  op  LmiTATioNB). 

LIQUOR  KEEPING  AND  SELLING  (see  Liquor  akd  Tipflikq  ShofsV 
indictments  for  unlicenaed;  namely, — 
formula,  and  precedents  cited,  642. 
having  the  liquor  with  intent  to  sell,  643. 
exposing  it  for  sale,  644. 
proceedings  for  the  confiscation  of  liquor,  64& 
illegally  transporting  liquor,  646. 
keeping  place  for  unlawful  selling,  647. 
dngle  unlicensed  sale,  649  and  nota 
selling  to  be  drank  on  premises,  C50L 
near  institution  of  learning;  661. 
to  minor,  6521 

to  drunkard  and  other  particular  personfl;  662. 
on  Sunday,  on  election  day,  and  on  other  special  days  and  timei^ 

658,654. 
being  a  common  seller,  65Sw 
carrying  on  business  of  selling,  65& 
traveling  and  taking  orders  for  liquor,  657. 
not  registering  sales  (bell-punch  law),  65& 
concealing  the  selling  by  screen,  659. 
indictment  for  neglect  of  selectmen  to  appoint  agent  for,  684 
LIQUOR  SELLING,  for  conspiracies  to  defeat  the  laws  against*  cited,  81Sr 

note. 
LIQUOR  AND  TIPPLING  SHOPS  (see  Tippling-house)^ 
indictments  for  nuisance  of  keeping;  namely, — 
shop  for  making  sales  forbidden  by  statute,  8181 
on  statute  declaring  nuisance,  819,  820i 
keeping  tenement  for,  820l 
house  of  iU-f  ame,  gaming-house  and  liqoor^elling  hooae  oombinedr 

8dL 
keeping  house  for  selling  liquor,  8221 
LIQUORS  (see  Adttlteratbd  Liquors). 
LIQUORS  AND  DISTILLING,  precedents  for  violatiOQ  of  internal  rsve- 

nue  laws  concerning,  cited,  973. 
LIVING  IN  ADULTERY  or  Fornioation, 

formula  for  indictment,  and  precedents  cited,  148L 
various  forms  for,  152-155. 
LOCALITY  (see  Special  Looality)i 
LODGINGK-ROOM,  indictment  for  larceny  in»  588L 
LORD'S  DAY, 

indictments  for  selling  liquor  on,  653. 
indictments  for  violation  of;  namely,— 
the  common-law  nuisance,  662^ 
formula  on  statutes,  and  precedents  aited»  668. 
keeping  open  shop  on,  664. 
selling  goods  on,  665. 
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LORD'S  DAY  (continaed), 

unUwfally  entertaining  persons  on,  606L 

unlawful  traveling  on,  667. 

doing  work  and  common  labor  on,  668^  66fll 

gaming  on,  670i 

for  other  forms  of  the  offense,  cited,  671. 
LOSINQ  OR  WINNING,  in  gaming,  indictment  for,  497,  49a 
LOST  INSTRUMENT,  indictment  for  forgery  of  477, 
LOTTERIES^ 

indictments  for  unlawful;  namely,— 

formula,  and  precedents  cited,  672L 

setting  up  or  promoting,  etc.,  678,  674 

keeping,  675. 

permitting,  on  one's  premises,  676, 

selling  lottery  tickets,  677. 

having  lottery  tickets  for  sale,  6781 

advertising  the  tickets,  679. 
indictment  for  nuisance  of  keeping;  819L 
LOTTERY  CIRCULARS,  for  sending,  through  maila^  oited,  887. 
LOTTERY  TICKETS, 

indictment  for  selling,  677. 

having  for  sale,  678. 

advertising,  679. 
LUNATIC,  indictment  for  neglecting,  754 

M. 

HAQISTRATE  (see  Ordeb  of  Maoistbatb)» 

commencement  of  information  before^  61~6& 
indictment  for  contemptuous  words  spoken  to,  684 
for  contemptuous  words  spoken  of,  cited,  684  nota 
for  perjury  before,  cited,  876^ 
MAIL  (see  Postal  Offenses;  RoBsma  Mail). 
MAIMING,  to  prevent  arrest,  cited,  854 
MAIMING  ANIMAL,  indictment  for,  717. 
MAIMS  (see  Mayhem  and  Maims). 
MAINTENANCE,  indictment  for,  27a 
MAKING  SELF  A  NUISANCE, 

indictment  for  being  common  prostitute,  cited,  894 
indictment  for  being  railer  and  brawler,  82& 
brawl  and  tumult,  896w 
MALFEASANCE  AND  NON-FEASANCE  IN  OFFICER 
indictments  for;  namely, — 

formula,  and  precedents  cited,  680l 
oommon  form,  neglect  by  oonstable,  681. 
nme  condensed,  682L 

against  selectmen  for  not  appointing  liquor  agent*  684. 
against  justice  of  peace  for  not  making  returns,  685^ 
for  various  other  sorts  of  the  offense,  cited,  686-692. 
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MALICIOUB  INJURIES  TO  PERSON, 

for  inflicting  grievonB  bodily  hariii»  citedt  604   See  Bodily  Habm. 

malicious  shooting,  cited,  695. 

outting,  stabbing,  wounding,  cited,  695.    See  CnrriKO  and  Woitnd- 
mo;  STABBma;  Stabbing  and  Cuttino;  WouNDma 
MALICIOnS  MISCHIEF, 

indictments  for;  namely, — 

formula,  and  precedents  oited,  6901 
At  common  lato, — 

killing  cattle  to  injure  owner,  7091 

burning  goods^  703w 

maliciously  injuring  cattle,  705i 

maliciously  injuring  harness,  706L 

where  another  wrong  blends  with  the^  707* 
To  animals  under  statutes, — 

killing  contrary  to  Black  Act,  709. 

killing  under  various  other  statutory  words^  710-718L 

killing  in  an  indosure,  713. 

killing  by  poison,  718L 

administering  poison,  714 

injuring  animal,  716,  716i 

maiming  or  wounding  animal,  717. 
7b  other  personal  property  under  statuJteSf^ 

injuring,  7ia 

damaging,  710. 

destroying,  720. 

destroying  vessel,  eta,  721. 
To  the  realty  under  statutes, — 

breaking  or  injuring  fences,  728L 

removing  land-mark  or  bounds,  724 

cutting  down  or  injuring  trees,  726. 

injuring  a  building,  727. 

oanying  away  or  injuring  saw-mill,  728L 

destroying  aqueduct  pipe,  729. 

precedents  for  other  forms  of  injury,  cited,  TOOL 
MALICIOUS  SHOOTING,  precedents  for,  cited,  69& 
MALPRACTICE  (see  Medical  Malfkactice). 
MANSLAUGHTER  (see  Homicidb,  FelonioubX 

form  of  record  in  case  of,  1070-1072^ 
MANUFACTURE,  indictment  for  conspiracy  to  adulterate*  81L 
MANUFACTTURERSy  indictment  for  conspiracy  by,  to  reduce  wages,  807. 
MANUFACTURING  ESTABLISHMENT,  for  seUing  liquor  near,  oited,  651, 

notcb 
MARKING  AND  ALTERING  MARE; 

of  animals,  fraudulent,  formula,  and  precedents  cited,  164 

indictment  for  branding  another's  animal,  165L 
altering  brand  to  defraud,  164  note*  166. 
attempt  to  commit  larceny  of  hog  by  marking,  618L 
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MARKS  ON  GOODS  (see  Faiab  Masks). 
MARRIAGE  (see  Rbcobd  of  Marriage), 

for  oonspiraoj  to  obtain  oonsent  of  parties  to,  oited,  390,  nota 
indictments  for  various  oonspiraoies  against*  205-299. 
conspiracy  to  procure  elopement  and,  296^ 
MARRIAGE  LICENSE,  for  perjury  in  oath  to  obtain,  cited,  870. 
MARRIAGE,  OFFENSES  AGAINST, 
indictments  for;  namely, — 

refusing  to  solemnize,  cited,  738. 
solemnizing,  of  persons  under  impediment*  734 
solemnizing  without  consent  of  parents,  735. 
same  without  bans  or  licenses,  786L 
being  unauthorized,  cited,  737. 
for  other  like  offenses,  cited,  738L 
miscegenation  (blacks  and  whites),  739L 
MARRIAGE  PROMISE,  indictments  for  seduction  under,  949,  95a 
MARRIAGE  REGISTER,  making  false  statement  for,  cited,  922. 
MARRIED  WOMAN, 

form  for  alleging  name  of,  74 

for  false  pretense  by,  of  living  with  husband*  oited,  424 
MAYHEM  AND  MAIMS  (see  MAinma), 
indictments  for;  namely, — 

formula,  and  precedents  cited,  742L 
on  Coventry  Act  (slitting  nose).  748. 
on  similar  American  statutes,  744^  74& 
wounding  with  intent  to  maim,  747. 
assault  with  intent  to  maim,  748. 
MEANS  UNKNOWN  (see  Unknown  Means)^ 

contemplated  in  conspiracy,  291,  299L 
MEASURE  (see  Weioht  or  Measure). 
MEAT  FOR  FOOD, 

indictment  for  exposing  and  selling  unwholesome,  76Qw 
for  having  with  intent,  768. 
MEDAL,  for  uttering,  resembling  coin,  cited,  344  nota 
MEDICAL  MALPRACTICE,  indictment  for  manslaughter  by^  6801 
BiEDICAL  MAN  (see  CoMPOUNDiNa  Medicine;  Physician)^ 

requiring  female  patient  to  strip,  cited,  223,  nota 
MEETING-HOUSE,  indictment  for  arson  of  a,  183. 
MEETING  BY  TRAVELERS  (see  Travelers  MEETiNa)^ 
MEETING  (see  Disturbing  Meetinqs). 
MERCHANT, 

indictment  for  cheat  by  falsely  assuming  to  be,  eta,  278^  nota 
for  unlicensed  dealing  as,  998. 
METHODS,  of  offending,  charging  several  in  one  count,  19-2L 
MILITARY  DRILL,  for  iUegal,  cited,  942. 
MILITARY  OFFICER,  for  obtaining  money  by  false  pretense  of  being; 

oited,  425. 
MILK  (see  Adulterated  Mile). 
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MILL,  indiotment  for  arson  of  a,  18t 
HILL-DAM,  indictment  for  nuisanoe  by,  816u 
MILL-FOND,  indiotment  for,  overflowing  land,  81(1 
MILL-RACE,  for  obstructing  a,  cited,  7Sa 
MINE  (see  Obb  from  Mine), 

for  drowning  or  injuring  a,  oited,  780L 
MINORS, 

indictment  for  selling  liquor  to^  653. 

permitting,  to  game,  congregate,  eta,  on  one*s  promtawi,  90i,  505. 

statutory  regulations  of  hours  of  labor  o(  579l 
MISCEGENATION,  indictment  for,  789. 
MISCHIEF  TO  PROPERTY  (see  Maugioob  MiaCHiBr)L 
MISDEMEANOR,  for  compounding,  oited,  124  nota    See  CouFOUNDiNa 
MISFEASANCE  (see  Malfeasakoe  and  NoiMSAaANOB  in  OmcE). 

for  Tarious  forma  of  official,  cited,  69L 
MISNOMER,  plea  of,  in  abatement*  1087. 
MISPRISION, 

indictment  for,  by  neglect  to  disclose  and  proseonte  offenw^  198L 
neglect  to  prevent  offense,  180. 
MONEY, 

forms  for  alleging,  403  and  note*  404^  414-416^  421,  4SS^  428  and  note^ 
490  and  note,  491,  498,  508, 598,  nota 

for  false  pretense  of  having  paid,  cited,  42& 

indictment  for  gaming  for,  490,  491. 
MORTGAGED  PROPERTY,  indiotment  for  fraudulently  aelUng,  485^ 
MOTION  IN  ARREST  OF  JUDGMENT  (see  Abbbbt  OV  Judokeht). 
MOTION  FOR  NEW  TRIAL  (see  Nbw  TbulL). 

MOTION  TO  QUASH  INDICTMENT,  form  for  the^  1081 ;  for  the  entry,  1032. 
MUNICIPAL  BY-LAW, 

indictment  on,  18d-188i 
precedents  for,  cited,  186L 
MURDER  (see  HomoiDi,  Felohious), 

indictments  for  conspiracy  to,  287  and  notei 

form  of  record  in  a  case  <^,  1070-1072L 
MURDER,  FIRST  DEGREE  (see  HoMidDX,  FklqhX0IIB> 
MUTILATING  ANIMAL,  indictment  for,  85L 
MUTILATING  BOOKS,  bankrupt's,  cited,  281: 
MUTINY,  indictments  for,  cited,  58a 

N AteE  OF  DEFENDANT,  allegations  of  the,  74-77. 
NAME  OF  THIRD  PERSON,  allegations  of  the,  78,  7a 
NATIONAL  BANK  NOTES,  how  described  in  laroeny,  802,  808L 
NATURALIZATION,  perjury  in  application  for,  cited,  878. 
NAVAL  STORES,  for  unlawf uUy  having,  cited,  975. 
NECESSARY  HOUSE,  indictment  for  keeping  an  offensive.  81L 
NECESSARY  SUSTENANCE,  indictment  for  depriving  animal  of;  851 
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indiotmente  for,  to  disoloee  and  proBOcute  oftenae,  12QL 
to  prevent  offense,  180L 
to  give  bastardy  bond,  159. 
to  have  cattle-mark  recorded,  cited,  168,  nota 
to  retain  list  of  cattle  slaoghtered,  cited,  17Qt  nota 
to  keep  swine  from  sidewalk,  171. 
to  yaocinate,  614. 
manslaoghter  by.  580. 

of  constable  to  convey  prisoner  to  jail,  tSU  682L 
of  selectmen  to  appoint  liquor  agent,  68^ 
of  justice  of  peace  to  make  returns.  08& 
Yarious  offenses  of  official,  cited,  600. 
other  indictments  for;  namely, — 
formula  and  precedents  cited,  750l 
at  common  law,  for  neglecting  dependent  person,  751* 
same  under  statute,  752. 
on  statute  for  abandoning  child,  758. 
neglecting  lunatic,  754 
town  not  maintaining  grammar  school,  755. 
for  various  other,  cited,  756»  757. 
17EGLIGENT  ESCAPE,  indictments  against  officer  for,  60S,  806^ 
NEQBO,  indictment  for  selling  liquor  to,  659,  nota 
NEIQHBOR*S  HOUSE,  indictment  for  burning  one's  own  to  bom,  lOS. 
NET,  indictment  for  unlawfully  fishing  with  a,  488L 
NEUTRAUTT  LAWa  for  offenses  against  the^  oited»  76a 
^EW  TRIAL, 

form  for  motion  for,  1075. 
affidavit  to  sustain  motion,  cited,  107& 
order  granting  motion,  1077. 
NEWS  (see  False  News). 

^EXT  FRIEND,  for  forgery  of  consent  to  be,  cited,  47B. 
NIGHT  (see  Tdoe  and  Place), 

for  forcible  entry  and  detainer  at.  olted,  440L 
indictment  for  larceny  in,  585. 
for  selling  liquor  in,  654. 
IHGHT-SOILi,  for  putting,  in  street,  cited  818L 
NIGHT-WALKER,  indictment  for  being,  1007. 
NOISES  (see  Offensiyb  and  Hurtful  Noises). 
NOLO  CONTENDERE,  foirm  of  plea  of,  1051, 1052L 
IfON-FEASANCE  (see  Malfeasance  and  NoN-FBASAjrcni  or  OFFiOBjb 
NON.REPAIR, 

of  way,  indictment  for,  1017. 
of  bridge,  cited,  1038. 
NOSE  (see  Biting  off  Nose;  SLimNa  Nose). 
NOT  BUILDING  ROAD,  indictments  for,  cited,  lOia 
NOrr  GUILTY, 

forms  of  plea  of,  1049, 105a 

same  in  record,  1070. 
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NOZIOUB  AND  ADULTERATED  POOD, 

indictments  for  offenses  as  to;  namely,— 

formula,  and  precedents  cited,  768L 

seUing  noxious  bread,  764 

exposing  unfit  flesh  meat  for  sale,  76& 

poisoning  a  well,  76S. 

selling  unwholesome  provisions  contraiy  to  statute^  7071 

having  unwholesome  meat  for  sale^  708. 

killing  a  calf  when  too  young,  769L 

selling  adulterated  milk,  770. 

keeping  adulterated  liquors  for  sale^  TfL 

kerosene  oil  of  too  low  test,  cited,  772,  nota 

for  adulterating  seeds  by  dyeing,  cited,  77%  nota 
llOZIOnB  AND  OFFENSIVE  TRADES, 

indictments  for  carrying  on;  namely, — 

general  form  and  precedents  cited,  82& 

common  form,  tripe-boiling;  eta,  838. 

on  statute,  880. 

precedents  for  various  other  sorts;  cited,  88L 
NUIBANCE  (see  RmiNO  Armed;  Wat,  Bia), 
of  Sabbath-breaking,  indictments  for,  863. 
other  indictments  for;  namely, — 

the  conclusion,  775. 

formula,  and  precedents  cited,  777» 

barratry,  778,  779  (see  Babbatby). 

bawdy-house,  780-787  (see  BAWDY-HOUStf). 

combustible  and  other  dangerous  things*  788-790  (see  Oombubtiblb 
AND  Danobroub  TmNGS). 

common  scold,  791,  792  (see  Common  Soold). 

disorderly  house,  798-795  (see  Disorderly  Hotjbb> 

eavesdropping,  796,  797  (see  Eavesdroppino)» 

evil  shows  and  exhibitions,  798-801  (see  Evil  Shows  ahd  Exhi- 

BinONSV 

exposure  of  person,  800-804  (see  Ezpobubb  ov  Peb80N> 

gaming-house,  805-809  (see  Gamino-hottbbV 

injurious  or  offensive  air,  810-816  (see  Injtdbioits  or  Offbnwvk 

Am), 
liquor  and  tippling  shops,  817-828  (see  I4QU0R  and  Tifplino 

Shops). 
making  self  a  nuisance,  828-896  (see  Masino  Sblf  a  NuiaAKCE)^ 
noxious  and  offensive  trades^  827-881  (see  Noxious  akd  Offbn- 

sivB  Trades)^ 
unwholesome  food  and  water,  884.  885  (see  Uxwholbboms  Food 

and  Water). 
plea  of  legislative  authorization  of,  1046^  nota 
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OATH  (see  Fai^b  Oath;  Pebjuby;  Unlawful  Oath), 

OATH  OF  ALLEGIANCE,  for  refusing  to  take,  cited,  919,  nota 

OATH  OF  JURY,  on  preliminary  inquiry  as  to  insanity,  1062^ 

OBSCENE  BOOKS,  sending  through  mail,  cited,  887. 

OBSCENE  LIBEL,  indictment  for.  e2& 

OBSCENE  PAINTING  OB  PICTURE,  indictments  for  libel  by,  629.  note^ 

631. 
OBSCENE  PRINTS,  indictment  for  nuisance  of  keeping  room  for,  79& 
OBSCENE  WORDS»  for  slander  by,  cited,  68G. 
OBSCENITY,  in  indictment  for  Ubel,  619,  nota 
OBSTRUCTING  JUSTICE  AND  GOVERNMENT; 
indictments  for;  namely, — 
If^uringf  resisting  or  hifidering  offldal  peraon,^^ 
formula,  and  precedents  cited,  83& 
assault  and  battery  on  officer,  889l 

resisting  and  obstructing  officer,  840;  other  formi^  841-848L 
Bef  using  to  assist  officer, — 
to  detain  prisoner,  845w 
to  arrest  one,  846^ 
to  suppress  riot,  847. 
Usurping  or  assuming  office,^' 
office  of  coroner,  848. 
of  sheriff,  contrary  to  statute^  8481 
JEmbracery,— 

common  form,  850. 

conspiracy  in  nature  of  embracery,  861. 
Other  obstructions, — 

dissuading  witness  from  appearing^  862L 
for  unlawful  oath,  cited,  853. 
for  other  sorts  of  obstruction,  cited,  854  * 
OBSTRUCTING  OFFICER,  various  forms  of  indictment  for,  888-84a 
OBSTRUCTING  PASSAGE  OF  MAIL,  dted,  88a 
OBSTRUCTING,  1013  (see  WatX 
OFFENSE  REPEATED,  (see  PunishmsntX 

allegations  of  prior  and  subsequent  offense,  94-97, 117,  nota 
for  second  offense  of  forgery,  cited,  476. 
OFFENSIVE  BUSINESS  (see  Noxious  and  Offenbivb  Tradbb). 
OFFENSIVE  CARRIAGE  (see  TuxuuruouB  asd  Offensiyb  CabbiaosV 
OFFENSIVE  AND  HURTFUL  NOISES, 
indictment  for  howling  of  dogs.  832l 
outcries  and  noises  of  people,  838. 
OFFENSIVE  TRADES  (see  Noxious  and  Offensivb  Trades^ 
OFFENSIVE  WEAPON,  indictment  for  assault  with,  and  precedent  dted, 

2ia 
OFFERING  BRIBE,  to  constable,  indictments  for,  246  and  note. 
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office;  officer  (see  Constable;  Deuneennebb  or  Offigb;  KifgEAB- 

ANGB  AND   NON-FEASANCE    IN   OfFIOB;   OBSTEUCnNG  JXJBTIQB  AHD 

Ooyeenmemt;  PoLicEiCAN;  PuBUO  Officebs;  Refubino  Officii 

for  oonspiracy  to  obtain  money  by  proouring  another's  appointment 
to^  oited,  813,  note. 
OFFICIAL  MISDOINGS  (see  Malfeasance  and  Non-feasance  in  Offiob> 
official  PERSONa  for  libel  on,  oited,  e2a 
OPEN  ADULTERY,  and  the  like,  indictments  fcr,  153-158. 
OPEN  INDECENCY,  indictment  for,  808. 
OPEN  LEWDNESS,  indictments  for,  152-15a 
OPENING  LETTERS,  precedents  for,  cited,  886L 
OPERATING  WITH  INSTRUMENTS*  indictment  for  proouring  abortion 

by.  142. 
OPPROBRIOUS  language;  for  assault  In  connection  with,  oitad,  22^ 

DOte^ 
OPPROBRIOUS  WORDS*  indictment  for  uttering,  858,  SH^ 
ORAL  BLASPHEMY  AND  PROFANENESS^  formula  for,  and  precedents 

cited,  243;  other  forms,  241, 244 
ORAL  SEDITION,  cited,  94a 
ORAL  WORDS  (see  Oral  Sedition)^ 

indictment  for  profane,  eta,  241 

indictment  for,  in  contempt  of  oourt»  826^  684 

formula  for  indictment,  and  precedents  cited,  8881 

for  others,  cited,  68Ql 
ORDER  (see  Judicial  Obdeb), 

indictment  for  forging  and  uttering  an,  47QL 
ORDER  OF  MAGISTRATE  (see  Jxtdicial  ObdebX 

precedent  for  forgery  of,  dted,  476. 
ORDERS  (see  Travelino  foe  Orders). 
ORDINANCE  (see  Municipal  By-law). 
ORE  FROM  MINE,  indictment  for  hu-ceny  ol^  506L 
•*  OTHERWISE  CALLED,*'  forms  for  alleging,  74 
OUT  OF  COUNTRY  (see  Foreign  Country), 

forms  of  charging  offense  committed,  89;  90, 688L 
OUTCRIES,  indictment  for  making,  88a 
OUTSTANDING  CROP,  indictments  for  larceny  «(  dted,  80a 
OVERDRIVING  ANIMAL,  indictment  for,  848. 
OVERLOADED  HORSE  (see  DRivma  Overloaded  Horse). 
OVERLOADING  ANIMAL,  indictment  for,  847. 
OVERSEERS  OF  POOR,  for  malfeasance  by,  cited,  687. 
OVERT  ACTS,  forms  for  setting  out»  in  conspiraoy,  28G^  286,  288,  389. 
OWN  HOUSE, 

arson  of  one's,  to  defraud  insurers,  184  18(W 

same,  to  bum  neighbor's,  192l 
OWNERSHIP, 

for  obtaining  money  by  false  pretense  of,  cited,  42& 

of  public  buildings,  188,  note,  727,  note;  in  burglary,  258;  in  embezzle- 
ment, 403,  407;  larceny,  582,  note;  malicious  mischief,  699.  nota 
OYSTERS  AND  CLAMS,  indictment  for  unlawful  taking  o(  437. 
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P. 

PACK  OF  CARDS  (see  Cards). 
PAINTING  (see  Obsoene  PaintinoX 

indictment  for  oheat  in  sale  of^  276. 
PAPERS  (see  Forged  Papers). 
PARDON,  plea  of,  1045. 
PARENTS  (see  Consbz^  of  Parents). 
PART  OF  DAT,  form  for  alleging  a»  88,  87. 

PARTICIPANTS  IN  CRIME  (see  Aooessort  Bbfqbb;  Aogbbsort  After; 
Principal  of  Second  Degree), 
other  than  felony,  119-122. 
allegation  of  name  ot  in  adultery,  ISO. 
all  chargeable  in  one  ooant,  118. 
PARTNERSHIP,  allegation  of  name  of,  7a 
PASSAGE  OF  FISH,  for  obstructing,  cited,  44a 
PASSENGEiR,  for  manslaughter  of,  through  negligent  management^  oited, 

580,  noteu 
PATRONIZING  BAWDY-HOUSE,  dted,  787. 
PAUPER,  PAUPERS, 

for  conspiracies  as  to  maintenance  ot  dted,  812^  nota 
for  falsely  pretending  to  be,  cited,  426. 
PAYING  OVER  MONEY,  for  not»  cited,  687. 
PEACE  (see  Against  the  Peace). 
PEACE,  BREACHES  OF, 

indictments  for  words  calculated  to  create,  244 
other  indictments  for;  namely, — 

by  disturbance  of  habitation  in  the  night,  856L 
another  form,  857. 

by  offensive  and  tumultuous  carriage,  eta,  858L 
uttering  language  calculated  to  create,  859. 
by  other  means,  cited,  860. 
by  false  alarm  of  fire,  861. 
PECUNIARY  STANDING,  indictment  for  obtaining  money  by  falie  pre- 
tenses as  to,  424 
PEDDLERS  (see  Hawkers  and  Peddlebs). 
PENDING  (see  Jeopardy  Repeated), 

plea  of  another  indictment,  cited.  1089L 
PENSION  LAWS, 

precedents  for  offenses  against^  cited,  864r<868L 
withholding  pension,  864. 
pension  agent  offending  as  to  fees,  866. 
transmitting  forged  papers  to  pension  office^  866L 
PERJURY  (see  Subornation  of  Perjury)^ 
indictments  for;  namely,— 

formula  and  precedents  cited,  871. 

common  form  for  affidavit,  with  surplusage^  878L 

same  condensed,  874 
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PEBJURT  (oontinned), 

oommon  form  for  tesfeimonj  at  trial,  878b 
precedents  for  namerous  forma,  cited,  87QL 

for  falsitieB  in  nature  of,  cited,  877. 
PERMriTlNG  GAMING,  on  one's  premises,  eta,  indictment  for,  503L 
PERMITTING  LOTTERY,  on  one's  premises,  indictment  for,  07^ 
PERSON  (see  Exposubb  of  Pebson;  Upon  thb  Pbbson]^ 

indictment  for  larceny  from  the,  689l 
PERSON  IN  HOUSE,  indictment  for  arson  where^  ISa 
PERSONATING, 

for  false  pretense  bj,  cited,  42tL 

deceased  soldier,  to  obtain  pension*  cited»  868L 

YOter,  indictment  for,  887. 
PERSONATION,  false,  for  conspiracies  to  injure  one  bj»  cited*  813,  note 
PETIT  JURY  (see  Jubor;  JubyX 

form  of  record  of  the  impaneling  of,  1070L 
PETIT  LARCENY  (see  Labcbny), 

of  things  growing  on  land,  indictment  for,  699L 
PHYSICIAN  (see  Medigal  Man), 

indictment  for  practicing  as,  unlicensed,  999. 
PICKING  POCKET,  indictment  for  attempt  to  commit  larceny  by,  812L 
PICTURE  (see  Obscekb  Paintings;  Ob8Gkns  Pbintb;  Signs  and  Pict- 

UBES), 

indictment  for  cheating  in  sale  of^  d7& 

indictment  for  libel  by,  628-63t 
PIGEONS  (see  Shooting  Pigeons). 
PIGGERY,  indictment  for  offensive,  812L 
PILOT,  for  crossing  bar  without,  cited,  757. 
PIRACY, 

indictment  for,  imder  the  law  of  nations;,  879. 
under  statutes,  and  precedents  cited,  879,  nota 
PISTOL  (see  Fibb-abms)i 
PLACE  (see  Timb  and  Place), 

allegations  of,  80,  84^  89,  90,  288,  nota 
PLACE  OF  ABODE,  forms  for  alleging  the,  74^  7& 
PLACE,  SPECIAL,  indictment  for  larceny  in,  58a 
PLACE  OF  TRIAL,  for  offenses  committed  otit  of  county,  879^  noia 
PLANK,  indictment  for  assault  with,  and  precedent  cited,  812L 
PLAY. 

for  exhibiting  a,  on  Lord's  day,  cited,  671. 

exhibiting  unlicensed,  cited,  801. 
PLAYING  GAMES  FOR  MONEY,  indictments  for,  490,  491 
PLEA  (see  General  Issue;  Jbopabbt   Repeated;  Truth  of  Libel; 

Withdrawal  of  Plea). 
PLEA  IN  ABATEMENT  (see  AratementX 
PLEA  TO  JURISDICTION,  form  of  the,  1034 
PLEADINGS  SUBSEQUENT  TO  PLEA,  forms  of  the,  1053-10«a 
PLEAS  IN  BAR,  forms  of  the,  1042-1047. 
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POCKET-PICKING  (see  Pickino  Pocket), 

indictment,  612. 
POISON, 

indictment  for  assault  by  administering;  eta*  and  prooedentB  cited, 
2ia 
for  mingling,  with  intent,  cited,  226^  nota 
for  attempt  to^  cited,  226,  nota 
for  murder  by,  688L 

for  the  malicious  mischief  of  killing  animals  Isjf  718L 
administering,  to  animals,  714 
POISONING  WELI^  indictment  for,  766. 

POLICEMAN,  assaulting;  resisting  and  wounding;  eta,  a»  19,  note, 
POLYGAMY, 

indictments  for;  namely,-* 

formula,  common  form,  and  preoedenta  cited,  88L 
under  differing  statutes,  882L 
continuing  to  cohabit,  888. 
POND  (see  PuBUO  Ponds), 

indictment  for  unlawfully  fishing  in,  488L 
POOR  DEBTOR,  for  perjury  by,  cited,  876w 
P(X)R  PEOPLE,  for  nuisance  of  putting,  into  improper  neighborhood, 

dted,  801. 
POSSESSING, 

indictment  for,  counterfeit  coin  with  intent  to  utter,  $4L 

implements  for  counterfeiting  coin  with  intent  to  utter,  842;  848L 
liquor,  with  intent  unlawfully  to  sell,  64& 
POSTAL  OFFENSES,  for  various,  cited,  885-68a 
POSTOFFICE  ORDER,  for  wrongfully  obtaining;  dted,  88a 
POUND  BREACH, 

common-law  indictment  for,  174 
indictment  on  statute^  17S. 
PRAYER  FOR  PROCESS,  on  information,  681 
PREMISES,  indictment  for  selling  liquor  to  be  drank  on,  06a 
PRINCIPAL  AND  ACCESSORY,  in  forgery,  against^  dted,  47& 
PRINCIPAL  OF  SECOND  DEGREE^ 
formula  for  allegations  against»  114 
form,  and  precedents  cited,  11& 
in  misdemeanor  and  treason,  119, 12QL 
in  arson,  cited,  190l 
In  burglary,  cited,  206L 
in  felonious  homicide,  682. 
PRINTED  BLANKS,  forms  of  indorsements  on  the^  ML 
PRINTED  SHEETS,  for  Uroeny  ot,  dted,  6ML 
PRINTS  (see  Obscene  Pbimib). 
PRISON, 

for  pulfbig  dowi^  cited,  854 
for  not  repairing,  dted,  864 
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PRISON  BREACH,  RESCUE,  ESCAPE, 
indictmentB  for;  namely, — 

formula,  and  precedents  died,  8901 
against  prisoner  for  escaping,  801* 
against  prisoner  for  breaking,  etoi,  809L 

third  person  for  rescuing,  or  helping  to  escape,  898L 
oonvejing  to  prisoner  instruments  for  escape,  894. 
against  officer  for  permitting  escape^  890i 
same  for  negligent  escape,  890. 
statutory  permitting  of  escape,  897. 
PRISONER, 

indictment  for  refusing  to  assist  officer  to  detain,  84Sl 
proceedings  for  returning,  to  prison  when  at  large,  cited,  896^  nota 
PRISONER  BREAKING  OUT,  indictment,  893. 
PRISONER  ESCAPING,  indictment,  891. 
PRIVATE  PRISON,  indictment  for  libel  on,  common  form,  Oda 
PRIVATE  STATUTE,  form  for  setting  out»  and  allegations  upon,  183  and 

notei 
PRIVATEERING  (see  Neuthauty  Lawb)^ 

PRIVATELY  CARRYING  WEAPON,  to  terror,  Indiotment  for,  9861 
PRIZE-FIGHTING, 

indictment  for,  dted,  9001 

being  present  at  prize-fight^  901. 
leaving  state  to  engage  in,  909L 
PROCESS  (seePEAYBB  fob  Peooess). 
PROCURER,  how  indicted,  11»-121. 

PROCURING  OBSCENE  LIBEL^  with  intent  to  publish,  cited,  8d9,  nofea 
PROFANITY  (see  Blasphemy  and  PbofanenebbX 

indictments  for,  858, 85a 
PROFESSIONAL  GAMBLER,  indictment  for  being,  494 
PROMISSORY  NOTE, 

for  embezzlement  of,  cited,  411« 
indictment  for  forging  and  uttering^  464 
for  larceny  ot  604 
PROMOTING  LOTTERY,  indictment  for,  678, 674 
PROPERTY  (see  Bougbt  Pbopebty). 
PROPERTY  MORTGAGED  (see  Mobtgaged  Pbopebty^ 
PROSECTUTING  OFFICER,  indorsements  of  name  of;  etc.,  on  the  indict- 
ment, 72;  as  to  his  duty,  818,  814  896^  547. 
PROSTITUTE,  indictment  to  procure  one  to  marry  a,  dted,  298;  nota 
PROVISIONS  (see  Noxious  anp  Adultebated  Food). 
PROVOKING  CHALLENGE,  to  duel  indictment  for,  88a 
PROWLER  (see  Feeding  Abmed  Pbowlebs). 
PUBLIC  BUILDING,  indictment  for  arson  of  a,  18& 
PUBLIC  CONVEYANCES, 

for  manslaughter  by  ill  management  of,  cited,  680,  note. 

indictment  for  civil  injury  of  death  by  ill  management  ot  58L 
PUBLIC  GROUNDS  (see  Way). 
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PUBLIC  HOUSE  (Bee  Innkeepeb), 

indiotment  against  keeper  ot  for  entertaining  on  Lord's  day,  667* 
PUBLIC  INJUBI£S»  indictments  for  oonspiracies  to  inflict,  809-^lL 
PUBLIC  OFFICEBS  (see  Offioial  Persons), 

indictment  for  embezzlement  bj,  400. 
PUBLIC  PLACE, 

indictment  for  being  drunk  in  a,  876. 
for  gaming  in  a,  498. 
PC/BLIC  PONDS,  for  offenses  against,  oited,  102a 
PUBLIC  RECORDS  (see  Rboobd), 

for  forging,  cited,  476. 
seals,  476b 
PUBLIC  SHOW  (see  Evil  Shows  and  Ezhibitionb)^ 

indictment  for  setting  up,  unlicensed,  lOOOl 
FX7BLIC  STATUTE,  for  injuring  a,  oited,  7da 
PX7BLIC  WAT,  for  assault  in,  cited,  228,  note. 
PUNISHMENT  (see  Offense  Repeated), 

information  for  further,  beoause  of  prior  sentence^  07. 
PURCHASES  AND  SALEa  for  wrongful,  by  bankrupt,  cited,  284 
PURCHASING  CATTLE,  for  violating  reguUtions  about»  dted,  17a 
PUTTINO  OUT  EYE,  indictment  for,  cited,  746. 
PUTTING  IN  FEAR,  indictment  for  larceny  with,  687;  allegation  in  other 

connections,  687. 
PUTTING  OFF  (see  UTTBEiKa). 

Q. 

QUAKER,  for  perjury  in  oath  by,  cited,  87(1 
QUALIFIED,  indictment  for  voting  when  not»  88(1 
QUALITY  OF  (K>ODS,  indictment  for  false  pretenses  as  to^  426^  nota 
QUARANTINE,  indictment  for  breach  of;  6ia 
QUARRYING  STONE,  for  nuisance  of.  cited,  881. 
QUASH  (see  MonoN  to  Quash.  Indictment). 

QUESTIONS,  against  bankrupt  refusing  to  answer,  or  wrongly  answering, 
oited,28& 

R 

RAILER  AND  BRAWLER,  indictment  for  being;  820L 

RAILROAD,  indictment  against*  for  civil  injury  of  causing  death  by  ill 
management*  681. 

RAILROAD  CAR  (see  Hobsb-Railboad  CabV 

RAILROAD  TICEIET,  indictment  for  larceny  of,  dted,  (XML 

RAILWAY  PASS,  for  forging,  cited,  476w 

RAILWAY  TRACK,  indictment  for  obstructing;  1021. 

RANGE  (see  Aocustomed  Range). 

RAPE  (see  Cabnal  Abuse), 

for  prevailing  on  woman  to  compound,  cited,  124^  notei 
indictment  for  conspiracy  to  commit,  292;  cited,  288,  noteu 

for  conspiracy  to  charge  with,  to  extort  mon^,  cited,  800^  nota 
indictment  for  murder  by,  684. 
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RAPE  AND  CARNAL  ABUSE  OF  CHILDREN, 

indictments  for;  namely, — 

f  ormula^  and  preoedents  cited,  904 
rape^  oommon-law  form,  905i 

same  on  statute,  906. 

carnal  abuse  of  female  child,  907,  908. 

same,  betwen  the  ages  of  ten  and  twelve^  909. 
assault  with  intent  to  commit,  910,  911. 
forms  for  other  attempt8,'and  solicitations,  cited,  918;  913i 
against  persons,  who  were  present  aiding,  914. 
REALTY,  indictments  for  various  injuries  to  the,  728-789L 
REBELLION, 

for  conspiracy  to  join,  cited,  818,  nota 

for  advancing  money  to  aasist,  cited,  9481 
RECEIPT, 

for  assault  and  taking  away,  cited,  828,  nota 

for  forging  and  uttering  a,  cited,  471. 
RECEIVING  STOLEN  GOODS, 

indictments  for;  namely,— 

formula,  forms,  and  precedents  cited,  916L 
obtained  by  false  pretenses,  918L 
RECORD  (see  Pubuc  Rbcords), 

forms  for  the  extended,  1070-107a 
RECORD  OF  COURT,  indictments  for  larceny  of,  cited,  605. 
RECORD  ENTRY,  of  order  quashing  indictment^  1082. 
RECORD  FACT,  forms  for  alleging,  94r-97, 117,  note. 
RECORD  OF  MARRIAGE,  indictment  for  conspiracy  to  procure  false,  297. 
RECORDED,  for  neglect  to  have  mark  of  cattle,  cited,  168,  note. 
REFEREES  (see  ABBmuLTOBS  jlsd  Referees). 
REFUSING  TO  ASSIST  OFFICER,  indictment  for,  844-847. 
REFUSING  TO  BE  EXAMINED,  bankrupt's,  cited,  886. 
REFUSING  OFFICE, 

indictment  for,  919. 

pleas  in  bar  to  indictment  for,  cited,  1046^  nota 
REFUSING  TO  ASSIST  OFFICER.  844-847. 

REFUSING  TO  SOLEMNIZE  MARRIAGE,  indictment  for,  cited,  788L 
REFUSING  VOTE,  indictment  against  election  officers  for,  39a 
REGISTER  OF  VESSEL,  for  refusing  to  deliver  up  certificate  of,  dted,  975. 
REGISTERING  SALES  OF  LIQUOR,  indictment  for  not,  66a 
REGISTRY  LAWS,  for  violating  the,  cited,  897,  928,  98a 
RELIGIOUS  MEETINGS  (see  Distubbinq  MBErmoB). 
REMOVING  FENCE,  without  license,  indictment  for,  99a 
REPETITIONS  OF  OFFENSE,  indictment  for  nuisance  l^,  818;  causing 

heavier  punishment,  91-97. 
REPLICATION; 

to  plea  to  jurisdiction,  105a 

to  plea  of  misnomer  in  abatement,  1057. 

to  plea  of  incompetency  of  grand  juror  in  abatement,  lOSa 

to  plea  in  bar,  lOSa 
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REQUEST,  indictment  far  forging  and  uttering  a,  47a 
RESCUING  PRISONER  (see  Pbibon  Breach,  Exa^ 

indictment  for,  898L 
RESIDENCE  (see  Plaob  of  AbodbX 

allegations  of  the,  74,  7S. 
RESIDING  IN  BAWDY-HOUSE,  cited,  787. 
RESISTING  OFFICER. 

policeman,  19,  not& 

▼arions  forms  of  indictments  for,  888-848L 
RETAILING  UQUOR,  indictments  for,  649-654 
REVENUE,  for  conspiracies  to  defraud  government  of^  cited,  312,  note^ 
REVENUE  LAWS  (see  Business;  Tax  and  other  Revenue  Laws> 
REVOLT,  indictments  for.  cited,  580. 
RIDING  ARMED,  common-law  indictment  for,  262. 
RIDING  OVER  ONE,  indictment  for  murder  by,  62a 
RIOT  (see  Suppress  RiotX 

indictment  for,  929;  refusing  to  assist  officer  to  suppress,  847. 
RIOTOUS  (X)NDUCT,  with  injury  to  dwelling-house^  indictment  for,  707. 
ROAD  CROSSINGS*  for.not  erecting  signs  at»  cited,  757. 
ROAD  OFFICERS  (see  Way), 

for  neglects  by,  cited,  1019. 
ROB*  indictment  for  assault  with  intent  to^  81QL 
ROBBERY, 

for  conspiracy  to  commit*  cited,  288,  nota 

indictments  for;  namely, — 

formula,  forms  and  precedents  cited,  988L 
committed  while  armed,  eta,  985. 
statutory  degrees  of,  precedents  cited,  98& 
assault  with  intent  to  rob^  987. 
ROBBING  MAIL,  cited,  88& 
ROGUE  (see  Inoorrigiblb  Rooub). 
R0X7T,  indictment  for,  92a 
RX7NNING  HORSE  IN  WAT,  interrupting  txayel  by.  oited,  101& 

S. 
SABBATH  (see  Lord's  Dat). 

SABBATH-BREAKER  (see  Ck)MMON  8abbath-Brbaker> 
SALES  (see  Fraudulent  Conveyances;  Purohasbb  and  Sales;  Unu- 

OENSED  Sale). 
SALOON  (see  Victualino  House). 
SAW-MILL*  indictment  for  injuring,  7281 
SCALES  (see  False  Scales). 

SCHEDULE,  for  omissionj  from,  by  bankrupt,  cited,  28t 
SCHOOL  (see  Grammar  School;  Institution  of  Learning). 
SCHOOL  LANDS,  indictment  for  waste  and  trespass  on,  99& 
8CX)LD  (see  Ck)MM0N  Scold). 

SCREEN,  indictment  for  maintaining^  in  liquor  sellings  859. 
SEA  BEACH,  for  neglect  to  repair,  cited,  757. 
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SEAL  (see  Ikstbumbntb  under  Seal;  Stamps  and  Ssaui). 
SEAMEN  (see  Lbayinq  Seamen)^ 
SEAS  (see  High  Seas). 

SECOND  DEGREE  (see  Principal  of  Second  Degreb> 
SECOND  OFFENSE  (see  Offense  Repeated). 
SECRETING  (see  Embezzuno  and  SBOBBTiNa> 
SECIIULAR  MEETING,  indictment  for  disturbing;  8681 
SECnRITIES, 

indictment  for  conspiracy  to  enhance  price  of^  by  falie  new%  8101 
for  embezzling  Tarioos,  cited,  411. 
SEDITION  (see  Treason), 

indictments  for,  cited,  940-942L 
SEDITIOUS  LIBEL,  indictment  for,  63t 
"SEDrnOUSLY,"  in  indictment  for  libel,  619,  note^ 
SEDUCTION  AND  ABDUCTION  OF  WOMEN, 

indictment  for  conspiracy  to  seduce  and  debaucbt  291 
to  procure  elopement  and  marriage,  296. 

to  abduct  girl,  with  marriage  under  false  representations^  oited^ 
296,  nota 
Indictments  for;  namely,— 

formula,  and  precedents  cited,  944 
taking  girl  out  of  possession  of  parents,  940L 
•educing  female  by  fraud,  94& 
married  man  seducing  chaste  woman,  947. 
seducing  and  debauching  unmarried  chaste  woman,  948L 
•educing  female  under  promise  of  marriage^  949. 
obtaining  oamal  knowledge  by  false  promise  of  marriage,  950L 
same  in  Tiolation  of  trust»  precedent  cited,  951. 
SEEDS*  for  adulterating,  by  dyeing,  cited.  772L 
SELECTMEN,  indictment  ot  for  neglect  to  appoint  liquor  agent,  684^ 
SELF  (see  Making  Self  ▲  Nuibanob;  Wmrass  for  Self> 
SELF-MURDER, 

indictment  against  principal  of  second  degree  in»  9821 
against  accessory  before  the  fact  in,  95SL 
for  the  attempt,  954 
SELLING  COUNTERFEIT  OOIN,  cited,  844,  nota 
SELLING  GKX)D&  on  Lord's  day,  indictment  for,  665. 
SELLING  LIQUOR  (see  Liquor  Kebpinq  and  Selun qX 
SELLING  LOTTERY  TICKETS,  indictment  for,  677. 
SENDING  CHALLENGE  (see  CHALLENamoX 
SENTENCE, 

information  for  further,  97* 
form  of  the,  in  record,  107(^10791 
SEPULTURE  (see  Burial), 

indictments  for  violations  of;  namely,— 

dissecting  dead  body  instead  of  burying,  956. 
disinterring  dead  body,  at  common  law,  957. 
same,  contrary  to  statute,  958. 
for  burning  dead  body,  cited,  956^  nota 
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SERVANT  (see  Indentubed  Sbbvant), 

indiotments  for  conspiraoy  to  notice  away,  803,  804. 
for  larceny  by,  584;  seduction  and  defilement  of,  294 
SETTING  UP  LOTTERY,  indictment  for,  678,  674 

SHAM  MARRIAGE,  for  conspiracy  to  seduce  a  woman  by,  cited,  294,  note. 
SHELTER  FOR  ANIMAL,  indictment  for  not  providing  proper,  85a 
SHIP  (see  Wbboked  Ship), 

form  for  charging  ofifense  committed  in,  89i 

indictment  for  conspiracy  to  destroy,  286L 
SHOOTING  (see  Malioioxtb  SHOonNa), 

indictment  for  assault  by,  and  precedents  dted,  812L 
for,  at  one  in  duel,  cited,  881. 
SHOOTING  WITH  INTENT,  cited,  236.  note. 
SHOOTING  PIGEONS,  cited,  362»  nota 
SHOP  (see  KEEPma  Open  Shop), 

indictment  for  larceny  in;  58& 
SHOWS  (see  Evil  Shows  and  ExmBinoNS;  Pubuo  ShowX 
SIDEWALK,  indictment  for  permitting  swine  upon,  171. 
SIGNATURE,  indictments  for  obtaining,  by  false  pretenses,  4281 
SIGNS,  for  not  erecting  at  road-cro6sing8»  cited,  757. 
SIGNS  AND  PICTURES* 

indictments  for  libel  by;  namely, — 
formula,  and  precedents  cited,  629L 
by  effigy,  68a 

exhibiting  obscene  painting,  681. 
SIMPLE  LARCENY  (see  LAbceny)^ 
SINGING  SONGS*  for  slander  by,  cited,  68& 
SLANDER  (see  Libel  and  Slander;  Obal  WobdsV 
SLAUGHTER-HOUSE,  indictment  for  nuisance  of,  880;  cited,  88t 
SLAUGHTERING  CATTLE,  indictment  for  violating  regulations  aboat^ 

17a 
SLAVE  TRADE,  for  engaging  in,  cited,  959,  961. 
SLAVERY,  for  some  old  offenses  against,  cited,  576. 
SLEIGHT  OF  HAND,  indictment  for  obtaining  mon^  by,  488L 
SLTTTING  NOSE,  indictment  for,  748. 

SMALL-POX  indictment  for  taking  one  havings  into  pnblio  plaoe^  814 
SMOKE,  for  nuisance  of  deleterious,  cited,  81& 
SMUGGLING,  indiotments  for,  cited,  9721 
SOAP  MANUFACTORY,  for  nuisance  of,  dted,  88t 
SOCIETY  (see  Assooiation), 

for  cheating  by  false  pretense  of  being  member  of  %  olted,  4S& 
SODOMY, 

indictment  for,  968L 
for  solicitation  to»  964 
for  assault  with  intent  to  commit,  965L 
SOLDIERS,  against  town  for  neglect  to  relieve,  cited,  757. 
SOLEMNIZING  MARRIAGE, 

indictment  for,  of  persons  under  impediment,  784 
without  consent  of  parents,  735. 
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SOLEMNIZING  MARRIAGE  (oontinoed), 
without  banns  or  license^  78flL 
being  unauthorised  to  aolemniae*  cited,  787* 
SOLICITATION  (see  Attempt), 

indictment  for,  and  precedents  cited,  1(HL 

to  commit  abortion,  cited,  148,  nota 
Indictment  for,  to  commit  arson,  195. 
battery,  and  precedents  cited,  235^ 
indictment  for,  to  commit  burglary,  359L 
larceny,  611. 

to  officers,  to  Tiolate  duty,  cited,  862,  notOi 
to  soldiers,  to  mutiny,  cited,  852,  nota 
to  one  to  enlist  as  soldier  in  another  state^  aited,  882,  notei 
to  carnal  abuse  of  child,  cited,  918. 
SONGS  (see  Smamo  Sonqs). 

SPARKS  FROM  LOCOMOTIVE,  precedent  for  emitting,  dted,  79a 
SPEAKER  OF  HOUSE,  for  assault  on,  cited,  228,  nota 
SPECIAL  LOCALITY,  charging  offense  committed  in,  89^  9a 
SPECIAL  STAUTORT  LARCENIEa  indictments  for,  6001 
SPIRITUOUS  LIOUOR  (see  LiQUOB  SZsBPiNa  aho  SsLLDffaX 
STABBING, 

indictment  for  murder  by,  520. 
precedents  for,  cited,  898. 
STABBING  AND  CUTTING  (see  Mauoioub  Injitbik  TO  PBBSOBrX 

for  assault  by,  cited,  228,  noteu 
STAGNANT  WATER,  indictment  for  nuisance  by»  818. 
STAMPS  AND  SEALS,  indictment  for  forging  and  uttering,  47a 
STARE  DECISIS,  doctrine  of,  548,  note. 
STARVING,  indictment  for  murder  by,  62a 
STATE  (see  Authobitt  of  State). 
STATE'S  ATTORNEY  (see  Prosecutino  Opficbb). 
STATUTE  (see  Private  Statute;  Public  Statute), 

conclusion  against  form  of,  68,  87. 
STATUTE  OF  LIBHTATIONS,  plea  of;  1048,  nota 
STATXTTORT  INDICTTMENTS,  in  homicide^  28,  541-«48L 
STATUTORY  LARCENIES  (see  Special  Statutobt  Labokiiibs)^ 
STEAM-ENGINE,  for  nuisance  of,  cited,  88L 
STOCK  (see  Transfer  of  StockX 
STOLEN  (see  Thing  Stolen). 
STOLEN  GOODS  (see  Rbceitino  Stolen  Qooi»\ 
for  receiving  money  to  help  one  to^  cited,  854 
STORE,  indictment  for  larceny  in,  58a 
STOREHOUSE, 

indictment  for  gaming  in,  493L 
for  larceny  from,  588. 
STRANGLING  (see  CHOKma  and  STRANQUNa). 
STREET  (see  WayX 

STRIKES,  evils  of,  812;  when  indictable,  805,  8061 
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SUBORNATION  OF  PERJURY.  9M-M9  (see  Perjury^ 

indictment  for,  968. 
SUFFERING  CRUELTY  TO  ANIMALS,  indictment  for,  86a 
SUICIDE  (see  Self-mubdbrX 
SUNDAY  (see  Lord's  DayX 

SUPERSEDEAS^  for  perjury  in  petition  for  writ  of,  cited,  876. 
SUPPRESS  RIOT,  indictment  for  not  assisting  officer  to^  847. 
SURGEON,  indictment  for  practicing  as,  unlicensed,  090. 
SURPLUSAGE,  to  be  avoided,  2,  7,  227,  228^  549-^56^ 
SURREJOINDER,  precedent  of,  cited,  106a 

SURRENDERING  HIMSELF,  to  be  examined,  bankrupt  not,  cited,  38S. 
SURVEYOR  OF  CUSTOMa  for  perjury  before,  cited,  876. 
SURVEYOR  OF  HIGHWAYS,  for  malfeasance  by,  cited,  687. 
SUSTENANCE  (see  Necessary  Sustenance). 
SWINDLING  (see  Fame  Pretenses), 

precedents  for,  cited,  48a 
SWINE,  indictment  for  permitting,  on  sidewalk,  171 
dWORD,  indictment  for  .assault  with,  and  precedent  cited,  dl2L 


T. 

TAKEN  UP  ARMS,  for  perjuiy  in  swearing  that  the  party  had  not,  cited, 

876. 
TAMPERING  WITH  WITNESS,  85a 
TAX  COMMISSIONERS,  for  perjury  before,  oited,  87QL 
TAX  AND  OTHER  REVENUE  LAWS  (see  UnucshbbD  BoSDfEBB)^ 

precedents  for  offenses  against  the,  cited,  072-076. 
TECHNICAL  TERMS,  81. 

TEN  DAYa  two  utterings  within,  indictment  for,  88SL 
TENDERING  (see  Utterino). 
TENEMENT  (see  Liquor  and  Tipflino^hofsX 

indictment  for  nuisance  of  keepings  for  selling  liquor,  89a 
TERRITORIAL  LIMITS,  charging  offense  committed  out  of,  80,  00^  68a 
TERROR, 

riding  to  excite,  commourlaw  indictment  for,  262L 

carrying  weapon  to,  266. 
TESTIMONY  (see  False  Testimony)l 
TESTIMONY  AT  TRIAL,  indictment  for  perjury  m,  876. 
TEXAS,  indictment  in,  for  larceny,  609. 
THEATRE,  for  opening,  on  Lord's  day,  cited,  671. 
THEATRICALS,  indictment  for  unUcensed,  1000. 
THING  STOLEN,  forms  for  description  of  the,  592,  593,  596-599^  608;  eto 
THIRD  PERSONS,  allegations  of  names  of  7a 
THREATENING  LETTERS  AND  OTHER  THREATS, 

indictment  for  tumultuous  public  threats  of  injury,  268L 
for  threats  to  induce  relinquishment  of  verdict,  327. 
threats  made  to  deter  witness  from  appearmg,  328L 

669 


thb]  index  to  fokms  and  subjeotb.  [tbk 


to 

THREATENING  LETTERS  AND  OTHER  THREATS  (oontlnuedX 
other  indictments  for;  namely, — 

farmula^  and  preoedents  oited,  977. 

for  sending  threatening  letter,  cited,  078L 

for  threat  to  accuse  of  crime  with  intent  to  extort^  079. 

demanding  things  by  threats^  cited,  980. 
THROAT  (see  CumNG  thb  Thboat). 
THUMB,  indictment  for  lacerating  and  disabling  the,  744 
TICEJSTS  (see  Lottebt  Tickets). 
TIMBER,  for  putting,  in  street,  cited,  1015. 
TIMBER  AND  TREES,  indictment  for  malicious  injuries,  736L 
TIME  AND  PLACE,  allegations  of;  80-90,  2S8,  66a 
TIPPLINGKHOnSE  (see  Liquor  and  Teppunq  ShofsX 

indictment  for  common-law  nuisance  of  keepings  on  Sunday,  6^ 
nota 

precedent  cited,  671;  full  exposition,  817, 818L 
TITLE  (see  Land  ¥nTHOUT  Tftlb). 
TOLL-DISH  (see  False  Toll-dish). 
TOLLOATE,  for  injuring,  cited,  780,  98& 
TOLLfl,  OFFENSES  AS  TO, 

indictment  for  keeping  false  toll-dish,  989L 

for  demanding  or  taking  illegal  tolls,  989L 

for  evading  tolls,  cited,  984 

fdr  other  forms  of  the  offense,  cited,  98& 
TOOLS  FOR  COUNTERFEITING,  indictment  for  poaseflBing,  842^  848. 
TORTURING  ANIMALS,  indictment  for,  849. 
TOWN  MEETING,  indictment  for  disturbing,  868L 
TRADES  (see  Noxious  and  Offensive  TeladesX 
TRADING  NEAR  CAMP-MEETING,  cited,  87a 
TRAFFICKING  IN  APPOINTMENTS,  to  pubUc  office  cited,  894 
TRANSFER  OF  STOCK,  for  forgery  of,  cited,  475. 
TRANSPORTING  ANIMAL^  cruelty,  indictment  for,  85a 
TRANSPORTING  UQUOR,  unlawfuUy,  indictment  for,  ML 
TRAVELERS  MEETING,  indictment  for  disobeying  law  of  road  at^  102a 
TRAVELING,  on  Lord's  day,  indictment  for  unlawful,  667. 
TRAVELING  FOR  ORDERS,  for  intoxicating  liquor,  indictment,  657. 
TREASON  (see  Sedition), 

for  conspiracy  in  nature  ot,  cited,  812,  nota 
for  sedition  in  nature  of,  cited,  94a 
indictments  for;  namely, — 

English  form  for  levying  war,  987. 

levymg  war  against  United  States^  968L 

adhering  to  enemies,  98a 
TREASURER  (see  County  Treasubeb). 
TREES  (see  Tdibeb  and  Trees), 

malicious  mischief  to,  725,  726. 
TRESPASS  TO  LANDS  (see  Forcible  Entry  and  Detainer)^ 
indictments  for;  namely,— 

formula,  and  precedents  cited,  99a 
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TRESPASS  TO  LANDS  (continued), 

to  school  lands,  993. 

entering  on  premises  after  being  forbidden*  994 

removing  fence,  995. 
TRIAL  (see  Testimony  at  Trial)i 
TRIPE-BOILINQ,  indictment  for  naisanoe  of,  82a 
TRUANCY,  for  offense  of,  cited,  lOOa 
TRUST,  for  seduction  in  violation  of,  cited,  951, 
TRUSTEES^  for  embezzlements  by,  cited,  41t 
TRUTH  OF  UBEL,  plea  of,  cited,  68a 
TUMULT  (see  Brawl  and  Tuihtlt). 

TUMULTUOUS  AND  OFFENSIVE  CARRIAGB^  indiotment  for,  86& 
TURNPIKE  (see  Way). 
TWICE  SELLING,  land,  indictment  for,  487. 
TWO  OR  MORE, 

indiotment  for  assault  on,  821. 
by,  assault  on  each  other,  222, 
TWO  XTTTERINOS^  on  same  day,  within  ten  dayi^  indiotment  for,  88a 

U. 

UNAUTHORIZED  PERSON,  against,  for  solemnizing  marriage,  cited,  787. 
UNBORN,  indictment  for  conspiracy  to  murder,  887,  note. 
UNCOVERED  EXPOSURE,  indiotment  for  nuisance  of,  804 
UNDERWRITERS  (see  Insubbbs), 

indictment  for  oonspiiaoy  to  cheat,  by  removing  goods  out  of  sinking 
ship,  288. 
UNFIT  FOR  LABOR,  indictment  for  driving  animal  when.  857* 
UNINHABITED  DWELLING,  indictment  for  arson  of  an,  182. 
UNKNOWN  MEANS,  indictment  for  murder  by,  620;  when  alleged  in  in- 
dictment for  conspiracy,  284-298  et  seq, 
UNEl^OWN  NAME,  allegations  of,  77,  79;  instrument  unknown,  14a 
UNLAWFUL  ASSEMBLY,  indiotment  for,  927. 
UNLAWFUL  DRIVING  (see  Deivino), 
UNLAWFUL  FISHING  (see  Fish  and  Gaxb^ 
X7NLAWFUL  HERDING  (see  Hebdxng). 
UNLAWFUL  OATH,  indictments  for,  cited,  85a 

UNLICENSED  BUSINESS  (see  Dog;  Liquob  KBBFDra  abd  Sbujno;  Tax 
AND  Othbb  Revenub  Lawb), 
indictments  for;  namely, — 

formula,  and  precedents  cited,  997. 
unlicensed  dealing  as  merchant,  998i 
physician  or  surgeon,  unlicensed,  999l 
theatricals,  and  other  public  shows,  not  licensed,  1000. 
for  other  sorts  of  unlicensed  business,  cited,  1001. 
UNLICENSED  PLAY  (see  Play  UnlicensbdX 
UNLICENSED  SALE  (see  Liquob  Keepinq  and  Sellino), 
of  liquor,  indictment  for,  649. 
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BafawnceB  stb  to  WKlOoim, 

UNMARRIED,  for  fake  pretense  of  being,  cited,  42SL 
UNNECESSART  CRUELTY,  indictment  for  inflicting^  on  animal,  85& 
UNRULY  BULL,  for  keeping,  cited,  780,  not& 
UNWHOLESOME  AIR  (see  Injurious  or  Offensiyb  Air> 
UNWHOLESOME  FOOD  AND  WATER  (see  Noxious  and  Adulterated 
Food), 

for  nuisance  of,  cited*  88Qi 
"UPON  THE  PERSON,"  assault,  indictment  for,  217. 
USING  ESTRAY,  unlawfully,  indictment  for,  176L 
USURPING  OFFICE,  indictments  for,  848»  849L 
USURY,  indictment  for,  100& 
UTTERING  COUNTERFEIT  COIN, 

indictments  of  various  sorts  for,  881,  887-840i 
attempts  at  841-843,  note  to  844. 
UTTERING  FORGERIES  (see  Forgery  of  WRirmosV 
UTTERING,  HAVING  OTHER^  counterfeit  coin  in  possession,  indictment 
fdr,84a 

V. 

VACCINATING,  indictment  for  neglect  ot  514 
VAGABOND  AND  ROGUE,  for  being,  cited,  1008L 
VAGRANCY,  indictment  for,  lOia 
VALUE  164,  174, 178,  290,  699,  703,  709,  Tia 
VALUABLE  SECURITY  (see  Security), 

indictments  for  larceny  ot  cited,  605. 
"  VALUABLE  THING,"  indictment  for  gaming  for,  493;  how  allege^  897, 

note. 
VEAI^  indictment  for  selling  corrupted,  767. 
VEHICLES, 

standing  in  street^  indictment  for,  1014 

indictment  for  collision  of,  contrary  to  law  of  road,  10301 
VENUE  (see  Chanob  of  Vbnxjb). 
VERDICT, 

indictment  for  threat  made  to  induoe  rdinquishment  ol^  827« 

form  of  the,  in  record,  1070-1073L 
VESSEL  (see  Destroyino  Property;  PnnNa  Our  Vessel). 
VICTUALING  HOUSE,  for  keeping,  unlicensed,  cited,  lOOt 
*' VIOLENTLY,"  how  alleged  in  assault  with  intent  to  rob,  905,  nota 
VOLUNTARY  ESCAPE,  indictment  against  officer  for.  895-^97. 
VOTE  (see  Repusino  Vote), 

indictment  for  refusing  to  receive^  890L 
VOTER  (see  Election  Bribery, 

for  giving  money  to^  to  repeat  vote^  cited,  349,  nocei 
to  vote  for  particular  candidate,  249^  nota 
VOTING  (see  Election  Offenses). 
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WAGES)  indictments  for  oonspiraoies  to  xaise  and  reduce,  806, 807, 808,  nota 
WAGKDN  (see  VspiGLES). 

WALKING  STICK,  indictment  for  assault  with,  and  precedents  cited,  212. 
WAREHOUSE  AND  ELEVATOR,  for  keeping,  unlicensed,  cited,  1001. 
WARRANT  (see  Ck)UNTY  WarrantX 

for  conspiracy  to  destroy,  cited,  812^  nota 
indictment  for  forging  and  uttering^  470. 
WARRANT  OF  ATTORNEY,  for  forgery  of,  cited,  475. 
WATER  (see  Stagnant  Water;  Unwholbsomb  Food  and  Water). 
WATER-COURSES  (see  Way), 

indictments  for  various  offenses  against^  1026-1020. 
WAT  (see  Pubuo  Way;  Sidewalk^ 

indictment  for  obstructing,  by  hanging  over  it  clothes  to  dry,  184. 
,isdicta£  pleas  in  bar  to  indictment  for  non-repair  of,  1046.  nota 

indictments  for  offenses  against  a  public;  namely,-^ 
formula,  and  precedents  cited,  1012L 
The  ordinary  and  turnpike  etreeta  and  roads, — 

obstructing  common  highway,  usual  English  form,  1014. 

modified  for  American  use,  lOlSL 
non-repair  of  public  way,  1017. 
for  not  making  a  road,  cited,  1018L 
for  neglects  by  road  officers,  cited,  1019L 
travelers  violating  law  of  road  at  meeting,  indictment,  1020. 
TheraUtoaye,— 

obstructing  track,  1021. 

for  other  offenses  against  the  railways,  cited,  1022. 
The  public  bridges, — 

for  not  repairing,  not  building,  pulling  down,  cited,  1023. 
Tlie  public  squares  and  pHeasure-grounds, — 
erecting  building  on  public  square,  1024 

for  other  offenses  against  public  squares  and  pleasure-grounds,  cited, 
102& 
Hie  rivers  and  other  Wee  toays  by  toaterr^ 
obstructing  navigable  river,  1026^ 
obstructing  creek,  1027. 

for  obstructing,  diverting,  and  otherwise  injuring  other  water-courses, 
dted,  1028. 
The  harbors  and  public  ponds,-^ 
for  offenses  against,  cited,  1020L 
WEAPONS  (see  Cahbying  Weapons;   Dangsbous  Weapon;  Deadly 

Weapon). 
WEEK,  allegation  of  day  of,  8S. 

WEIGHT  OR  MEASURE,  for  cheating  by  false,  cited,  425. 
WELL  (see  Poisoning  Well). 

WHEEL  OF  FORTUNE,  indictment  for  keeping  a,  409,  502L 
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''WHEREAS^"  use  of  in  aUegation,  ML 

WHIP,  indiotment  for  assault  with,  and  precedents  oit^d,  3121 

WIFE  (tee  MABBran  Woman), 

indictment  for  conspiracy  to  entice^  from  husband,  298. 

against  husband  for  manslaughter  ot  by  neglect^  680l 
WILD  FOWI4  indictment  for  having,  recently  killed,  4a& 
WILFUL  AND  WANTON  WOUNDINOS  (see  Woundino  AsqulI^, 
WINNING  (see  Fbaudulbnt  Wimnira;  Losnia  or  Winning). 
WrrCH,  for  slandering  one  as  being;  dted,  085. 
WITHDBAWAL  OF  JUBOB,  record  of  entxy  ot  103^ 
WITHDRAWAL  OF  PLEA»  record  of  entiy  of,  103& 
WITNESS  (see  DiBsuADma  Wmnss;  TESTDiOBrr  at  Tbiai^ 

for  conspiracy  to  prevent*  giving  evidencci  cited,  812,  nota 

indictment  for  hindering,  828;  how  allege  summons  of,  828,  note^ 
WITNESS  FOR  SELF,  indictment  for  perjury  as,  875,  note. 
WITNESSES^  form  for  indorsing,  on  indictment,  7a 
WOMAN  WITH  CHILD,  for  assault  on,  cited,  223,  note. 
WORDS  (see  Offbobbioitb  LAKOUAas;    Oppbobbioub  Words;    Oral 
Words), 

statutory  offense  of  speaking;  244;  how  allege,  in  disturbing  meeting, 
864;  of  challenge  to  duel,  878-880. 

disturbances  by,  858,  859L 
WORK  (see  Hoxnets  of  Labor;  JjABOB.  Offenses), 

indictment  for  doing  unlawful*  on  Lord's  day,  868,  669. 
WORKMEN. 

indictments  for  conspiracy  to  seduce^  from  employer,  803,  304 
to  compel,  to  join  association,  805. 
to  compel  empbyfr  to  discharge^  803L 
by,  to  raise  their  wages,  806^ 
against,  to  reduce  wages,  807. 
WORSHIP,  form  for  alleging  time  of,  86. 

WORTHLESS  PAPEEt,  obtaining  mon^  by,  as  false  pretense,  4281 
W01JNDIN(}  (see  SfAUCious  Injuries  to  Person), 

indiotment  for,  10,  note^ 

policenxan,  with  intent,  19,  note. 

precedents  for,  cited,  228,  note»  606b 

with  intent  to  maim,  747. 
WOUNDING  ANIMAU 

wilful  and  wanton,  as  cruelty,  indiotment  for,  852. 

indiotment  for,  as  malicious  mischiet  717. 
WRECKED  SHIP,  indiotment  for  larceny  from,  58a 
WRIT,  indictment  for  forging  and  uttering  a»  468. 
WRIT  OF  CERTIORARI  (see  Gertiorari)^ 
WRIT  OF  ERROR, 

attomey-generars  fiat  for,  108^ 

petition  for,  1085. 

form  of  writ,  1086. 
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References  are  to  lecrlioini. 

WRIT  OF  EBROB  (oontinnedX 

coram  no6if  or  vcMs,  1067. 

retnrn,108a 

certiorari,  for  diminution  of  leoord,  in  aid  ot  1089L 

assignment  of  errors,  1090l 
WRrnNGK3  (see  Faiae  Wbitinox 

indictments  for  laroenj  o(  001-605. 
WRITTEN  BLASPHEMY  AND  PR0FANENES8,  formula  and  Indiotment 

for,  and  precedents  cited,  24& 
WRITTEN  INSTRUMENTS^  in  foreign  language,  610^  nota 
WRONQ  SIDIB;  what  counsel  on,  may  do,  4a 
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